Discomfort and Unpleasantness: The Vietnam Antiwar Movement at the Supreme Court

On August 27, 1966, as part of an antiwar rally, the W.E.B. DuBois Club held a meeting
on the grounds of the Washington Monument to discuss several topics related to the Vietnam
War. In attendance was Robert Watts, an 18-year-old African American war protestor.! When
those at the rally broke into small discussion groups, Watts joined a group set to discuss police
brutality. In the course of conversation, Watts proclaimed:

“They always holler at us to get an education. And now I have already received my draft

classification as 1-A and | have got to report for my physical this Monday coming. I am

not going. If they ever make me carry a rifle the first man | want to get in my sights in

L.B.J. [President Lyndon B. Johnson]. [....] They are not going to make me kill my black

brothers.”?

Present at the rally was an investigator for the Army Counter Intelligence Corps who overheard
Watts’ remarks and reported him. As a result, Watts was arrested for violating a 1917 statute that
prohibited any person from “knowingly and willfully... [making] any threat to take the life of or
to inflict bodily harm upon the President of the United States.”® Convicted by a federal jury,
Watts appealed to the Court of Appeals for the D.C. Circuit in which a divided court upheld the
conviction.*

On appeal, the Supreme Court issued a per curiam opinion without hearing oral argument

and reversed the decision of the appellate court. The Court upheld the constitutionality of the
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1917 statute, writing that the country “undoubtedly has a valid, even an overwhelming, interest
in protecting the safety” of the President.® Watts’ statements, however, did not constitute a true
“threat” to the safety of President Johnson. While the Court agreed that the statements were “a
kind of very crude offensive method of stating a political opposition to the President,” when
taken in context, they could not reasonably be interpreted as a true threat. The Court concluded
that “the language of the political arena [...] is often vituperative, abusive, and inexact,” and that
Watts’ statements were a kind of “political hyperbole” that is a form of constitutionally protected
speech that must be distinguished from the type of language prohibited by the statute.®

While the Court’s decision in Watts did not establish a clear legal test for determining
when speech is a “true threat,” it was the first time in which the Supreme Court attempted to
define this type of speech. In its ruling, the Court established what became known as the Watts
Factors, a framework used by future courts to discern “true threat” statements: (1) the context of
the statement or statements in question, (2) whether the threatening statement was conditional,
(3) the reaction of the listeners.” Throughout the rest of the twentieth century and into the
twenty-first, courts have struggled to determine what speech constitutes a “true threat.” Despite
the confusion surrounding the topic, the Court’s decision in Watts was a powerful case,
particularly during the Vietnam era. It emphasized the importance of politically charged
advocacy and ensured that such advocacies should not be misconstrued as true threats. For the
bold and the impassioned, this case protected antiwar protestors’ rights to express their

opposition to the war and the government in hyperbolically threatening ways.
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Throughout the entirety of the Vietnam conflict, the only cases the Supreme Court agreed
to hear were those that, like Watts, addressed First Amendment concerns. The Supreme Court —
and really any court for that matter — refused to rule on the constitutionality of the war directly.
Courts instead dismissed cases that raised the constitutionality question, claiming that it was a
“political question” and thus nonjusticiable.® But as antiwar protest grew and put pressure on the
judicial system, the Supreme Court had to grapple with at least some of the issues being brought
to its bench by activists. First Amendment issues such as freedom of speech, freedom of religion,
and freedom of the press became critical throughout the late 1960s and early 1970s due to their
intimate relationship with the antiwar movement. Several activists, upon being convicted under
different statutes, took to the courts to try to preserve their right to protest. Legal activism was
necessary for the existence of the antiwar movement for it protected activists’ rights to fight for
an end to the war. Without this protest tactic, the movement would not have been able to flourish
in different ways for these protests would have been suppressed by the government. Activism in
the courts was a distinct tactic not only for its influence on the antiwar movement, but also for
the ways in which it influenced the lives of Americans throughout the entire country and into the
future in ways that other forms of activism did not.

Many of the cases that will be discussed in this chapter have been discussed by historians
when examining First Amendment jurisprudence and the development of citizens’ rights
throughout American history. These studies tend to focus on the ways in which these landmark

cases impacted the Supreme Court’s understanding of the First Amendment’s speech, press,
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assembly, and petition clauses.® Some historians have expanded upon this view by focusing on
the ways in which these cases impacted other political events, including sparking the distrust and
political divide that now characterizes American politics.'® But few have discussed the ways in
which these cases were a reflection of antiwar activists’ realization that they would need a strong
defense of First Amendment rights in order to use their activism to bring about an end to the war.
This chapter will broaden the understanding of these cases as landmark events in American legal
history by showcasing how activists’ decision to compel the Supreme Court to protect their
rights impacted the growth and development of Vietnam antiwar protests. It will show that it was
because of activism in the courts that activism on the ground — marches, sit-ins, symbolic
protests — was able to happen.

The United States has a long history of suppressing dissent during wartime. Patriotism
and unquestioning confidence in the government was considered proper decorum of citizens
during wartime, whereas public criticism of government activity was seen as anti-American.
During every major war in American history, opposition to the government and the conduct of
war has been seen as disloyal and treasonous. As early as the Revolutionary War, harassment,

intimidation, and violence were used to dissuade citizens from sympathizing with the enemy.!!
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Restrictions on free speech and free press existed throughout the war, and some colonies even
went as far as to declare loyalty to King George 11 a treasonous act.'? During the Civil War,
President Lincoln suspended habeas corpus, giving the military the broad authority to arrest
thousands of people who supported, or were thought to support, the Confederacy.'® President
Lincoln also censured telegraph dispatches to and from Washington, and newspapers nationally
were suppressed.

Opposition to the American government during war became a more serious offense
during World War | with the passage of the Espionage and Sedition Acts. The Espionage Act of
1917 made it a crime for a person to “willfully make or convey false reports or false statements
with intent to interfere with the operation or success of the military [...] or to promote the cause
of its enemies.” The Sedition Act of 1918 prohibited any individual “by word or act [to] support
or favor the cause of any country with which the United States is at war or by word or act oppose
the cause of the United States therein.”*® Essentially, these two acts made it criminal to oppose
the American war effort by any means. In a series of three landmark cases, Debs v. United
States, Abrams v. United States, and Schenck v. United States, the Supreme Court upheld these
two acts.'® In each case, the petitioners were convicted for advocating against the war and for
socialist ideology. In Schenck, Justice Holmes wrote that “the character of every act depends on
the circumstances in which it is done,” concluding that “when a nation is at war, many things
that might be said in time of peace are such a hinderance to its efforts that their utterance will not

be endured so long as men fight and that no Court could regard them as protected by any
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constitutional right.”*” The Supreme Court officially declared that First Amendment protections
can constitutionally be suppressed in a time of war, a decision that has yet to be overturned.

Suppression of dissent continued throughout World War Il and the Korean War, as well
as the Vietnam War.'® The most infamous example of the government’s attempt to suppress
opposition to American involvement in Vietnam was the clash between protestors and the police
at the 1968 Democratic National Convention in Chicago, lllinois.'® Events such as this were
common around the nation throughout the entirety of the war and became more frequent as
opposition continued to grow. What is unique about the Vietnam era, however, was that the
courts, for the most part, appeared to be on the side of the protestors. The courts often upheld
First Amendment rights that protected the actions of protestors and prevented the government
from suppressing dissent to the same degree as it had in the past. The Supreme Court took on
several important cases throughout the war that had an immediate impact on the work of antiwar
activists by protecting their right to protest for an end to the war in Vietnam.

The majority of the key cases the Supreme Court reviewed during this time had to do
with freedom of speech and the way in which expressive conduct relates to speech. Expressive

conduct refers to behavior that is meant to convey an idea or a message; the conduct itself is the
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behavioral equivalent of speech. By using expressive conduct, an individual can share his/her
beliefs without needing to use the spoken or written word. Throughout the Vietnam War,
activists often shared their beliefs through expressive actions and symbolic forms of protest. In
three critical cases, the Supreme Court was asked to determine when expressive conduct used in
protest can be constitutionally suppressed. The rulings varied, but many of the different tactics
the antiwar movement employed throughout the Vietnam conflict to call for an end to the war
were protected due to the decision of activists to use the courts to fight for their right to protest.

One of the major cases that protected symbolic speech used in protest was Tinker v. Des
Moines. In December 1965, a group of teenagers in Des Moines, lowa met to discuss a new way
in which they could support the antiwar movement. They agreed to wear black armbands to
school on December 16 to mourn the dead and support Senator Robert Kennedy’s proposal for a
Christmas truce that they all hoped would lead to an indefinite end to the bombing of North
Vietnam.?’ One of the students in attendance at this meeting was thirteen-year-old Mary Beth
Tinker — the eventual namesake of the famous case. Raised by very outspoken parents, Tinker
participated in Civil Rights activism and became involved in the antiwar movement as military
activity in Vietnam began to increase in 1965.2! Other members of the student group who agreed
to wear the black armbands to school included Tinker’s older brother John and their friend Chris
Eckhardt who was also raised by activist parents.??

School administrators caught word that Tinker and the other students were planning to

wear the armbands to school a few days before the scheduled protest. In response, school
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administrators enacted a policy that prohibited any student in the Des Moines public school
system from wearing armbands to class. Should students wear an armband in school, the students
would be asked to take it off and if they refused, the students would be suspended “until such a
time as they are willing to return to school without the armbands.”?® Tinker and the other
protestors knew about this new policy but still wore their armbands to school to express their
views about the war. All three students were suspended the day of their protest and did not return
to school until after New Year’s Day — the end of the period for which they had planned to wear
their armbands.?

Debates between students, parents, and school administrators quickly followed the
suspensions. The lowa Civil Liberties Union asked the schoolboard to rescind the suspensions as
it saw the policy and punishment as a violation of students’ rights to “freely express themselves
on controversial issues.””? The topic of the armbands became a major news story in Des Moines,
but the publicity did not bode well for the Tinkers. Their house was vandalized, and they often
received threatening phone calls.?® As the anger the public had towards the Tinkers continued to
grow and the school board refused to change its policy or the suspensions, the ACLU stepped in
and helped the Tinkers take the issue to court. The family sued the school board on First
Amendment grounds, arguing that the students’ rights to freedom of speech and freedom of
expression were violated by the armband policy and sought an injunction restraining the school

from disciplining the students. When both the district court and the court of appeals upheld the

23 “Case 8” in May It Please The Court, 123.

24 Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969), at 504.
% Irons, The Courage of Their Convictions, 234.

% |bid., 248.



policy as constitutional, the Tinkers petitioned for certiorari at the Supreme Court and were
granted review.?’

Fortunately for the students, the Supreme Court ruled in their favor. The Court found that
wearing the armbands was expressive conduct “akin to ‘pure speech.’” It was “a silent, passive
expression of opinion” that did not interfere with the work of the school and therefore was
entitled to comprehensive protection under the First Amendment.?® The Court created a new
standard to determine when schools can create policies or issue punishments that suppress First
Amendment rights. It stated that expression can only be prohibited if it “materially and
substantially interferes” with the operation of the school day and school activities.?® As such, the
Court upheld students’ right to protest the war through nondisruptive, symbolic means in school,
concluding that students do not “shed their constitutional rights to freedom of speech or
expression at the schoolhouse gate.”*°

The Tinker case was one of the first times the Supreme Court gave power to students in
schools. Prior to this decision, schools operated under the principle of in loco parentis, wherein
school administrators and teachers were meant to act “in place of the parent,” making any
decision that could be justified as being in the “best interests of the students.”®! By minimizing
the power of this principle and giving some degree of constitutional agency back to the students,

student activism was able to flourish.32 The first national student antiwar coalition in the United
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States, the Student Mobilization Committee, was created in 1966 to coordinate opposition to the
war among high school and college students.® Throughout the late 1960s and into the early
1970s, the Committee sought to teach students why the war in Vietnam ought to be stopped. The
Committee held “Vietnam Commencements” to honor those who pledged to refuse service in the
military and organized “Antiwar Basic Training Days” at schools to explain the G.I. antiwar
movement to students who might soon be in the army.3* Mary Beth Tinker started a chapter of
the Student Mobilization Committee at her own school after the Supreme Court announced its
decision in her case.*® By 1969 — the year the Tinker decision was announced — the Committee
had established regional centers in 15 cities throughout the country and explicitly relied on the
Tinker decision to protect the antiwar actions it organized as well as other nondisruptive protests
led by students in other schools.*

This type of protest in schools — direct action meant to influence others to join the fight
against the war — would not have been possible without the Tinker decision. Students were one
of the largest demographics of the antiwar movement and they actively advocated for an end to
the war through campus protests coordinated by organizations such as the Student Mobilization
Committee. Education of and discussion about the war at these campus protests certainly
motivated many students to become involved in the antiwar movement in ways that they would

not have been otherwise.3” Had Tinker not fought in the courts for students’ right to protest in
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schools, school administrators would have been free to create other armband-esque policies that
restricted these protests. Therefore, constitutional protection of the right to protest in schools was
essential for the existence of the antiwar movement because it allowed this significant sect of the
movement to grow and develop. In this way, Tinker used legal activism to fight for an end to the
war because as the movement grew larger, activists hoped, it would become more influential and
have a greater chance at convincing government leadership to stop the war. By using the courts,
Tinker ensured the growth of the student antiwar movement for students were constitutionally
permitted to express their antiwar beliefs in the lace they spent most of their time — the space
beyond the schoolhouse gates.

The Tinker decision was important not only for the way in which it protected student
protests, but also for the way in which it developed the Court’s understanding of disruption and
conduct as they relate to constitutionally protected speech. Two years after the Tinker case, the
Supreme Court was urged to further its analysis of the relationship between disruption, conduct,
and speech by a young antiwar protestor named Paul Cohen. On April 26, 1968, then-19-year-
old Cohen arrived at the Los Angeles County Courthouse to testify for a case unrelated to the
Vietnam War or the draft. Inscribed on the back of the jacket Cohen wore to the courthouse were
two phrases: “Stop the War” and “Fuck the Draft.” Cohen was aware these phrases were on the
back of his jacket and decided to wear the jacket as a means of informing the public of his

feelings about the war and the draft.®® After giving his testimony in the non-Vietnam related case
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and walking back into the hallway of the courthouse, Cohen was arrested for disturbing the
peace.*®

The California statute that Cohen was arrested and subsequently convicted under
prohibited “maliciously and willfully disturb[ing] the peace or quiet of any neighborhood or
person...by...offensive conduct” [emphasis added].*° When he appealed his conviction, the
Court of Appeals affirmed, concluding that the term “offensive conduct” in the statute meant
“behavior which as a tendency to provoke others to acts of violence or to in turn disturb the
peace” [emphasis original]. The court held that “it was reasonably foreseeable that” Cohen’s
conduct — wearing a jacket with an inappropriate phrase — might cause others to “rise up to
commit a violent act against™ him or “attempt to forceably [sic] remove his jacket.”*! In
appealing to the Supreme Court, Cohen urged the Court to consider once again how conduct,
disruption, and freedom of speech interact under the protections of the First Amendment.

As the Vietnam antiwar movement shifted from dissent to resistance toward the end of
the 1960s, the rhetoric activists used shifted as well. A major aspect underlying protests that took
place throughout the decade was the notion of “civility,” outlined in Kenneth Cmiel’s essay “The
Politics of Civility.”** Harsh language, such as the word “fuck” on Cohen’s jacket, was often
used by activists to express their belief that society “had its priorities backward.” Activists
believed that society’s emphasis on decorum masked the inequalities of America, and that the

“true obscenities [...] were the Vietnam War and racial hatred.”* These activists used language

that directly offended “civil society” as a way to expose this hypocrisy and shock individuals

% Daniel A. Farber, “Civilizing Public Discourse: An Essay on Professor Bickel, Justice Harlan, and the Enduring
Significance of Cohen v. California,” Duke Law Journal 1980, no. 2 (1980): 286.

40 Cohen v. California, at 16.

41 Cohen v. California, at 17.

42 Kenneth Cmiel, “The Politics of Civility” in The Sixties: From Memory to History ed. David R. Farber (Chapel
Hill: University of North Carolina Press, 1994): 263-284.

43 1bid., 274.



into understanding their point of view. For those in the antiwar movement, language such as
Cohen’s was used to inspire others to understand the perceived atrocities taking place in Vietnam
and call for an end to the war.

Although the social mores of mainstream society were changing by the time Cohen wore
his “Fuck the Draft” jacket**, there was still great opposition to the use of this language. Police
throughout the country at this time were “looking for grounds on which to curtail the activism
unleased by the war” by any means possible.*® Those in power were vehemently opposed to
antiwar protest in general and were quick to use any law they could (including seemingly
unrelated “disturbing the peace” statutes as was used in Cohen’s case) to put a stop to these
protests. Phrases such as Cohen’s were hardly the most extreme, and yet phrases such as Cohen’s
were being prosecuted as a way to hinder activists’ ability to protest for an end to the war.
Therefore, getting confirmation from the Supreme Court that the use of this language in protest
was constitutional was critical in order to allow the antiwar movement to fight for an end to the
war in the language and conduct of its choosing.

The case created a strong divide between the justices of the Supreme Court. Many were
personally very offended by the language written on Cohen’s jacket, while others saw it simply
as political discourse rightly protected under the First Amendment.*® During oral argument, the
justices avoided using the word “fuck” in their questioning and instead referred to it as “that
word.” When informing Cohen’s attorney that the Court was ready to hear his argument, Chief

Justice Burger stated that “it will not be necessary for you...to dwell on the facts [of the case]” in
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an attempt to instruct the lawyer to avoid using the inappropriate language. However, to follow
this advice of the Chief Justice would be to concede that the word should in fact not be spoken
and undermine Cohen’s entire argument. As such, Cohen’s attorney gave a brief recitation of the
facts in which he did restate the critical phrase written on Cohen’s jacket.*” Even from the
beginning of the case, it was clear that the type of language people used to express their beliefs
caused a great deal of contention and discomfort for the justices of the Supreme Court.

Despite vehement opposition from a few justices, the Court ruled in Cohen’s favor. The
decision began by stating that “the only ‘conduct’ which [California] sought to punish is the fact
of communication” and “thus, we deal here with a conviction resting solely upon ‘speech.”*
The Court went on to explain that “it cannot plausibly be maintained that this vulgar allusion
[...] would conjure up such psychic stimulation in anyone likely to be confronted with Cohen’s
crudely defaced jacket.”*® Cohen’s decision to wear the jacket could not be considered “conduct”
for it had not inspired any real conduct in response. Rather, Cohen’s jacket was a form of pure
speech subject to protections under the First Amendment, as were the armbands in Tinker. More
importantly, the Court reaffirmed the idea from Tinker that fear of disruption, or in this case
disturbance of the peace, due to a reaction of those viewing a protest does not give the
government authority to suppress the speech associated with such protest.>

In affirming Cohen’s right to use the offensive language on his jacket, the Court
effectively affirmed the right of all other protestors to use whichever abrasive and outrageous

phrases they found most appropriate for expressing their beliefs so long as it did not inspire a

violent reaction from onlookers. The Cohen decision reemphasized the importance of the right to
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freedom of speech in a democracy, designed to “remove governmental restraints from the arena
of public discussion.”! The government was not allowed to suppress speech simply because it
disagreed with the viewpoint being expressed. Cohen’s decision to take his case all the way to
the Supreme Court ultimately forced the Court to look antiwar protest language in the face and
affirm the rights of protesters to use whichever speech best expressed their thoughts and
emotions. No longer were the police or other government figures allowed to suppress speech
because they disagreed with the language being used or as a cover for their disapproval of
antiwar protest in general.>? This allowed the antiwar movement to grow because activists would
no longer be thrown in jail for the use of harsh language. Furthermore, those who only believed
they could fight for an end to the war throughout abrasive language were now permitted to join
the movement and help it develop as it turned towards resistance and militancy in the early
1970s.5% The right of antiwar activists to fight for an end to the war in the language and manner
of their choosing was protected due to Cohen’s decision to take his activism into the courtroom.
Although the Supreme Court differentiated between disruptive conduct and speech in
Tinker and Cohen in support of the antiwar protestors, the same was not true for the third speech
case the Court reviewed during the war: United States v. O 'Brien. On March 31, 1966, David
O’Brien and three other antiwar activists arrived at the South Boston Courthouse to answer

charges related to an earlier rally. While standing on the steps of the courthouse, the four men
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burned their draft cards in open defiance to federal law.>* In August 1965, just a few months
before O’Brien and his companions committed this act, Congress had passed an amendment to
the draft law that made it a crime to “knowingly mutilate [or] knowingly destroy” draft
certificates and classification documents.®® Therefore, the actions of O’Brien and the three other
men were illegal as their decision to burn their cards was done knowingly. Speaking with an FBI
agent afterwards, O’Brien informed the agent that he burned his card because of his antiwar
beliefs, fully aware that he was breaking federal law.%® He wanted other people to “reevaluate
their positions with the Selective Service, with the armed forces, and reevaluate their place in the
culture of [the time], to hopefully consider [his] opinion.”®" O’Brien was convicted of violating
the draft law and sentenced to six years in the custody of the Attorney General, up to four of
which could be spent in prison.*®

O’Brien appealed his conviction on constitutional grounds, arguing that his act of burning
the draft card was a form of constitutionally protected symbolic speech and therefore the 1965
amendment was unconstitutional because it was enacted to abridge free speech.>® His appeal did
not seem all that promising because a year earlier, the Second Circuit Court of Appeals had
upheld the conviction of David Miller under the 1965 amendment for burning his draft card.°
The Miller decision was used by other circuit courts to uphold similar convictions throughout the

country, and thus it did not seem likely that the First Circuit, where O’Brien’s case was being
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decided, would rule any differently. Fortunately for O’Brien and the rest of the antiwar
movement, the First Circuit came to a different conclusion. Although the appeals court upheld
O’Brien’s conviction on other statutory grounds, it concluded that the 1965 amendment was
unconstitutional. It was directed at public destruction and thus ran afoul to the First Amendment
by singling out persons engaged in protest. And for a variety of other statutory reasons, the
amendment also served no valid purpose.®*

Both the government and O’Brien appealed to the Supreme Court; the government
seeking to overturn the First Circuit’s decision that the 1965 amendment was unconstitutional,
and O’Brien to overturn his conviction.®? The Supreme Court granted certiorari to reconcile the
conflict between the First and Second Circuits’ decisions on the issue.®® In its decision, the Court
disaggregated O’Brien’s conduct into the expressive and non-expressive elements. It recognized
the expressive nature of burning a draft card as a sign of opposition to the war, but there were
valid reasons, unrelated to expression, that justified the suppression of this conduct. The Court
stated that when “speech” and “non-speech” elements are combined in the same course of
conduct, “a sufficiently important governmental interest in regulating the nonspeech element can
justify incidental limitations on First Amendment freedoms.”®* In regard to the 1965 amendment,
the government’s interest in raising and supporting armies and ensuring a smooth operation of
the Selective Service System did meet the “sufficiently important” standard.®® As such,
expressive conduct in the way of burning a draft card was not constitutionally protected under

the First Amendment freedom of speech.
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While this decision did not protect the rights of antiwar protestors who voiced their
dissent through the act of burning their draft cards, it did still have a powerful impact on the
antiwar movement. Throughout the movement, one of the ways in which activists attempted to
stop the war was by filling the jails. Some activists believed that if most draft eligible men ended
up in jail, there would be nobody left to join the military and therefore the government would not
be able to continue its activities in Southeast Asia.® Under the O Brien ruling, it was evident that
if they burned their draft cards, activists would be able to achieve this goal and thus the use of
this tactic increased. O’Brien’s decision to involve the court system in his activism by directly
defying a law and then using his conviction to challenge that law allowed the antiwar
movement’s protest tactics to develop. Many activists began burning their draft cards as an act of
defiance towards the war as well as the government and its inability to protect the rights of
protestors. Draft card burning became an extremely important symbolic act that reflected
activists’ desire for the government to stop the war in Indochina.®” Although he did not get the
outcome he wanted, O’Brien still influenced the antiwar movement by giving other activists a
new avenue through which they could try to stop the war. Implicating the court system in activist
work gave the antiwar movement a new way to view the war in Vietnam and their protest tactics,
even if their conduct was not upheld as protected speech the way other forms of protest were.

As seen in these free speech cases, activists’ decisions to use the court system to fight for
protection of their right to protest for an end to the war had great impact on the development of

the antiwar movement. It gave the movement strength by permitting certain types of protest and
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permitting protest in certain spaces. These cases have become landmark decisions that have
greatly affected First Amendment jurisprudence and have impacted the rights of citizens beyond
the antiwar movement. All citizens have seen their free speech and protest rights change due to
these cases whether they know it or not. Therefore, legal activism was distinct from other forms
of activism because it impacted the lives of people not directly involved in antiwar protest.

The same can be said for the major press case the Supreme Court reviewed during the
Vietnam War: New York Times Co. v. United States, otherwise known as the Pentagon Papers
case. The publication of the Pentagon Papers helped verify the antiwar movement’s call for an
end to the war for it exposed decades of lies about the success and morality of American
involvement in Southeast Asia. By fighting for the legal protection of the right to publish this
information, the activists involved in the leaking and publication of the Pentagon Papers used the
court system to fight for an end to the war for the release of this information inspired more
people to join the antiwar movement and put pressure on the government to stop its military
efforts. The right to freedom of the press under the First Amendment is just as critical to the
existence of the open marketplace of ideas in a democracy as freedom of speech. Therefore,
while this case is distinct from the three just discussed because it deals with a different clause in
the First Amendment, it still played an important role in the antiwar movement as an example of
successful legal activism that helped the movement grow as well as protected a critical
constitutional right that has held importance in America far beyond the movement itself.

On June 13, 1971, the New York Times published its first installment of a new series
under the headline “Vietnam Archive: Pentagon Study Traces Three Decades of Growing U.S.

Involvement.”%® The series was based on a secret Pentagon study commissioned by Secretary of
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Defense Robert McNamara prepared between June 1967 and January 1969 that covered
American involvement in Indochina from 1945 to 1967. Its official title was “History of US
Decision Making Process on Vietnam Policy,” but colloquially became known as the Pentagon
Papers.% The publication of this information immediately caused a great uproar throughout the
country and citizens began calling for more installments of this series.

The documents were leaked by Daniel Ellsberg, one of the analysists who worked on the
study, as a way to expose the lies the government had been telling the public for years and create
the final push the antiwar movement needed to influence the government to stop the war.
Although Ellsberg originally supported the war in the early 1960s, after spending a few years in
Vietnam as a civilian studying military operations he became convinced that “the programs we
were pursuing had no chance of succeeding” and that the United States “should get out of the
war.”’® These antiwar beliefs were strengthened when Ellsberg read the final Pentagon Papers
study a few years later which confirmed the fact that despite “all predictions point[ing] to a
continued stalemate,” administration after administration continued the American war effort and
has thus prolonged the war indefinitely.”® After attending a conference in which he listened to
testimonies of draft resisters, Ellsberg felt compelled to turn his frustrations with the war and his
desire for it to end into action. The conference “opened [his] eyes to the question, what can I do
to help end this war, now that I’m ready to go to prison?”’2 Ellsberg believed that if the public
were to learn of the information contained in the Pentagon Papers, they too would be convinced

that the war needed to end for there was no chance of “success” (whatever that meant). This
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increase in antiwar sentiment would hopefully put great political pressure onto President Nixon
to listen to the antiwar constituency and end military operations in Southeast Asia.” In early
1971, Ellsberg made the decision to give the study to the New York Times for this purpose.’

Great debate transpired among journalists, editors, and publishers at the Times as to
whether the newspaper should publish the Pentagon Papers study. The journalist whom Ellsberg
directly gave the documents to, Neil Sheehan, was motivated to write and publish the series for
he believed, like Ellsberg, that “the disclosure of the secret Pentagon history might well shorten
the war and force a war crimes investigation.”” Others were worried about the serious potential
risks, particularly the legal risks, associated with the publication of a top-secret government
report. The Times’s decision to publish the study, however, proves that those in charge of the
paper believed they “had a constitutional right to publish” the truth and expose government
corruption and considered the publication “an extraordinary event in the history of the press” that
would raise profound questions of the press’s obligations and legal rights.”® Furthermore, the
decision to publish reflected Sheehan and Ellsberg’s ideas that these installments would be the
final push the antiwar movement needed to urge the federal government to end the war.

A few days after the publication of the first installment, the government successfully
obtained an order in federal court in New York to temporarily enjoin further publication of the
Pentagon Papers, claiming that it would hurt the national security.”” The Times was not
dissuaded by this decision, however, and quickly became ready for a long legal battle. The paper

reaffirmed its commitment to the fight to protect the rights of newspapers by claiming that “the
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case would be won or lost ultimately in the United State Supreme Court,” not the district court in
New York City.”® From the beginning of the case it was evident that the Times was prepared to
go as far as necessary to protect its right to publish this important study.

Around the same time that the Times was being enjoined in federal court, the Washington
Post was debating whether to publish its own Pentagon Papers article. When Ellsberg gave the
Post the study after the Times had already published, he requested its first story focus on the pre-
Kennedy administration information. Ellsberg believed that “the public might realize that [then-
President] Nixon’s Vietnam policies were doomed to fail” if it understood that these policies
were essentially no different that the failed policies of previous presidential administrations.”
Some members of the Post’s leadership supported this idea and believed publishing was the right
thing to do as a way to stand up against an administration that already disliked the press. Others
were extremely fearful as the threat of legal consequences proved extremely high in the face of
the new restraining order against the Times.&

The decision came down to the Post’s publisher Katherine Graham. She believed that it
was critical to publish in the face of the Times’ restraining order in order “to support the Times in
its historic struggle against censorship.” Graham knew that the government would win in a case
against the Post and that “the cause of press freedom would be severely damaged.”8! But by
giving the go ahead, Graham welcomed the legal battle that was about the ensue to protect the
paper’s right to publish the truth. In publishing the pre-Kennedy information Ellsberg requested
be published, the Post essentially supported Ellsberg’s belief that this information was a critical

part of the fight to end the war in Vietnam. A major newspaper would not publish such a risky
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story if it did not believe that it was truthful and necessary for the public to know. By accepting
the challenge to legally protect the right of the paper to publish the Pentagon Papers, the Post
was using the courts to defend Ellsberg’s position that the publication of this information was
crucial to American knowledge. While some of the editors were motivated to publish by the
greater constitutional right that publishing represented, they were only able to fight for this
constitutional protection because this information was brought to them in an attempt to end the
war by educating the public. The way in which the Post viewed their legal activism may have
been slightly different than the other activists discussed in this chapter, but it was still a crucial
tactic that protected a unique form of antiwar protest: exposing government lies in the press.
Fortunately for the Post, both the district court and appeals court in Washington did not
approve of the government’s injunction.®? The government appealed to the Supreme Court, as
expected, and the was consolidated with the Times’s Supreme Court appeal after its restraining
order was upheld in the New York appeals court.83 Much like many of the cases that have been
discussed in this chapter, the justices of the Supreme Court were very divided on the issue of
whether to hear the two appeals. The Supreme Court’s term was set to technically finish on
Friday, June 25, the day both appeals officially reached the Court. Four justices favored
restraining both the Times and the Post until the fall when the Court could review both cases at
the beginning of its new term. Four other justices wanted to let the papers publish without further

delay. The deciding justice, Justice Stewart, did not want the papers to be restrained until the fall,
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but also did not want them to continue publishing without the Court reviewing the case. As a
result, the Court agreed to grant an immediate hearing, scheduled for the very next morning.8*
The Pentagon Papers case was the first time in which the federal government attempted
to establish a prior restraint — that is censorship before publication. In 1931, in the case Near v.
Minnesota, the Supreme Court firmly established that the chief purpose of the First Amendment
guarantee of freedom of the press is to “prevent previous restraints upon publication.” The Court
did suggest, however, that a limitation exists in exceptional cases, such as if a newspaper were to
publish “the sailing dates of transports or the number and location of troops” during war.®
During oral argument, the government attempted to expand upon this limitation by arguing that
the Pentagon Papers could not be published as the information contained in the study would
“materially affect the security of the United States.”®® Both the Times and the Post instead argued
for an “immediate harm” standard for prior restraint. The attorneys for both papers emphasized
that in the eleven days since the publication of the first installment, no catastrophes had occurred;
the government’s national security concerns were therefore “nothing but speculation and
surmise.”®” The Court ultimately ruled in favor of the newspapers, writing in its per curiam

opinion that the government had failed to meet the “heavy burden” of showing proper

justification for the imposition of prior restraint.®
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The Supreme Court’s decision to allow the New York Times and the Washington Post to
continue to publish stories on the Pentagon Papers was a watershed moment for the antiwar
movement. The Pentagon Papers exposed more than twenty years of government
misinformation, misjudgment, and deception about the military activities in Southeast Asia.
Finally, Americans had something with which to compare what they had been told about the war
and discover the truth.®° The organization Vietnam Veterans Against the War, for example, used
the Pentagon Papers to confirm what they had been saying about war crimes and the
inappropriate war policies created in Washington.*® The information contained in the study
detailing the questionable ways in which America became, and stayed, involved in Vietnam
caused many citizens to reevaluate their position regarding the war. It finalized the growing
consensus that the war was wrong and ought to be stopped, just as Ellsberg had hoped it would.*
As such, Ellsberg’s decision to leak the papers and the Times and Post’s decision to fight for
their ability to publish them allowed the antiwar movement to grow as more people joined the
movement as they became opposed to the war upon learning this information. In this way, legal
activism on the part of the Times and the Post to fight for the protection of their right to publish
such crucial information allowed the antiwar movement to flourish in its final years.

As seen throughout these cases, by taking antiwar activism to the courts, activism on the
ground was able to grow in several different ways. Antiwar protestors were able to expand their
activism onto school campuses, use vulgar language, and learn about the truth of the Vietnam
conflict because a few activists decided it was necessary to urge the Supreme Court to protect

their ability to fight for an end to the war. Legal activism was distinct in that it gave life to the
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antiwar movement in critical ways. It also impacted Americans throughout the entire country and
into the future as our understanding of First Amendment rights developed in tremendous ways
because of these cases. The Vietham War and the dissent it inspired is often considered one of
the leading causes of the public distrust of and disillusionment with the government that exists
today, particularly due to the publication of the Pentagon Papers and the lies they exposed.
Therefore, perhaps in this way legal activism is also distinct in that the results of it radically

changed understandings of government and politics for generations to come.



