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Chapter 1: Introduction to the Study
Higher education has given ample proof of its viability over the centuries
and of its ability to change and to induce change and progress in society .
. . higher learning and research now act as essential components of
cultural, socio-economic and environmentally sustainable development of
individuals, communities and nations. Higher education itself is
confronted therefore with formidable challenges and must proceed to the
most radical change and renewal it has ever been required to undertake,
so that our society, which is currently undergoing a profound crisis of
values, can transcend mere economic considerations and incorporate
deeper dimensions of morality and spirituality . . . Access to higher
education for members of some special target groups, such as indigenous
peoples, cultural and linguistic minorities, disadvantaged groups, peoples
living under occupation and those who suffer from disabilities, must be
actively facilitated, since these groups as collectivities and as individuals
may have both experience and talent that can be of great value for the
development of societies and nations. Special material help and
educational solutions can help overcome the obstacles that these groups
face, both in accessing and in continuing higher education.
—UNESCO, 1998

The excerpt above, from the World Declaration1 on Higher Education for the
Twenty-First Century (United Nations Educational, Scientific and Cultural Organization
(UNESCO), 1998)—the first of its kind, this declaration sets the tone for a “universal”
definition and purpose of higher education institutions and systems globally. The declaration
highlights many points, including: 1) higher education has the capacity to transform society
beyond mere socioeconomic measures; 2) in order for such a transformation to take place,
higher education, itself, must first undergo a new, total transformation that also includes the
integration of moral and spiritual values (in addition to existing economic motivations); 3)
access to higher education for indigenous peoples, minorities, and other “disadvantaged

1 It is important to note that this declaration is not legally-binding at the international level, meaning its
enforcement by adopted states cannot and will not be regulated. Further explanation on the distinctions
between binding and non-binding international instruments is introduced is provided in chapter 4 and chapter
5.

1

groups” must be expedited so that their education and role in society may contribute to the
transformation of communities and nations; and 4) when necessary, relevant solutions must
be found and applied in order for marginalized groups and peoples to access and progress in
higher education institutions (HEIs). These few excerpted lines from UNESCO’s World
Declaration on Higher Education convey a firm belief that higher education institutions and
systems can have long-term, intergenerational, and sustainable benefits within and across
societies. Academic discourse on the subject of higher education reveals, however, that
higher education is not fully understood along similar lines. The development of actual
approaches to and perspectives on contemporary higher education are led by the knowledgeproduction of higher education scholars and “experts” who canonize human capital,
“economic growth,” and “development” attributed to postsecondary education (Adedeji &
Campbell, 2013; Callejo Pérez, Fain, & Slater, 2011; Kjelland, 2008; Oliver, 2004; Taubman
& Wales, 1974; World Bank, 2002) on the one hand, and those who perceive post-secondary
education systems as societal machines, perpetuating inequality, oppression, and widening of
the gap between the “haves” and “have-nots” (Altbach, 1998; Altbach, 2010; Altbach, 2013;
Carnavale & Strohl, 2013; Mettler, 2014; Unterhalter & Carpentier, 2010). Both of these
phenomena of higher education institutions and systems can be attributed to national and
international instances. While neither of these two perspectives is faulty nor inaccurate, they
still tend to dominate the global higher education discourse, overlooking to address the
potential and actual capacity and role of tertiary education overall. For instance, research
addressing higher education for social change is more commonly found among scholars
whose perspectives are framed within international human rights or social justice
perspectives (Morin, 2001; Samuels, 2006; UNESCO, 1998).
2

The right to higher education, for many, is still an ideal hope, an aspiration. For
UNESCO to raise the issue of those who are barred from accessing higher education,
therefore, reveals that it is clearly a global problem, and its import within international
human rights law discourse is ever-evolving. Human rights, at the most basic, essential levels
have been identified as both sources of harmony and contention, especially with regards to
life, security, and freedom (Kahl & Kahl, 2010). Much less attention, however, is paid to the
right to education, for example, when compared to other basic rights (Landman, 2006).
Despite real-world disparities that exist concerning access and quality of higher education,
the right to higher education (and education in general) is clearly inscribed, in writing, in
international human rights law. UNESCO adopted the Convention against Discrimination in
Education (CADE) in 1960, and the Universal Declaration of Human Rights (UDHR) that
preceded it in 1948 specifically mandates the right to education, as do its progeny of other
covenants and conventions adopted by the United Nations (UN) General Assembly (GA)
and its various agencies.2 In promoting education as a basic human right for all, evidence of
the benefits of education are also noted. The Millennium Development Goals (MDGs) and
Education for All (EFA), for instance, have also emphasized the prominent, beneficial
impact that basic education has on global societies, states, and territories, but they fall short
of addressing equality and equity with regard to accessing higher education.
Since economists, politicians, educators, historians, and social scientists alike perceive
higher education as a vehicle for development and a stronghold for human rights and basic
liberties, one may wonder why vulnerable peoples would be denied access to higher

2

Other charters advocating the right to education include: International Covenant on Economic, Social and
Cultural Rights, Convention on the Elimination of All Forms of Discrimination Against Women, Convention
on the Elimination of All Forms of Racial Discrimination, and the Convention on the Rights of the Child.
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education, let alone basic education. Whether the inability to access higher education is due
to broad state-level systematic measures or “inherent” conditions at the
individual/household level, obstacles to accessing higher education exist (Sayed, 2009). For
instance, studies indicate that women and girls are denied education because of gender-based
discrimination and stereotyping of gender roles (e.g., staying and working in the home,
childhood marriage), which are usually grounded within sociocultural norms; and the
conditions even worsen in most cases facing girls and women from minority and indigenous
communities (Minority Rights Group International (MRG), 2009; 2011). In some cases,
governments focus more broadly on making education equally accessible, rather than
equitable for all, leaving most vulnerable peoples and groups to be further marginalized and
excluded from attaining higher levels of education (Tomaševski, 2006). For instance, even if
admissions criteria or requirements to a university were the same for everyone, not everyone
would be equally qualified or prepared to meet such requirements due to unequal standards
of schooling they experienced at the primary and secondary levels. Such a measure falls short
of recognizing and responding to the unequal and inequitable disparities within the
community and society at large. These are only a few examples, but the various barriers to
access will be explored further in chapter 2 and chapter 4. Consequently, if children and
youth are unable to access basic primary education, they are clearly unlikely unable to attend
and complete secondary school in order to matriculate on to university or college. Unlike the
case of primary education, access to higher education has received far less attention at the
global level.
The benefits of tertiary education have not been disregarded, however, particularly as
higher education institutions and systems continue to evolve and expand (Altbach, 2010;
4

Altbach, 2013; World Bank, 2002; UNESCO, 1995). Higher education is believed to serve as
a core agent for social change and transformation from within, as well as for the progress
and development of societies, particularly through peace-building, collaborative learning,
economic growth, and intergenerational, long-term development and sustainability, to name
a few (Global University Network for Innovation (GUNi), 2014; National Forum on Higher
Education for Public Good, 2005; OECD, 2008; Samuels, 2006; UNESCO, 1998;
UNESCO, 2009a), which are summarized in the subsequent chapter.
Despite the realities that data may present, however, the right to higher education has
been denied to many throughout the globe, be it determined by an individual’s sociallyconstructed socioeconomic class, racial or ethnic identity, gender, ideology, or religious
beliefs, for example. The denial of higher education has been continuously used as a means
of debilitating individuals within social, economic, and political terrains, especially among
indigenous peoples, ethnic/racial, religious, and linguistic minorities (United Nations, 1991;
Sebehara, 1998; Spring, 2001; Roma Education Fund, 2004; Jackson Preece, 2005; Cole,
2011). Article 26.1 of the Universal Declaration of Human Rights states: “Technical and
professional education shall be made generally available and higher education shall be equally
accessible to all on the basis of merit” (United Nations, 1948). Those most negatively
impacted by the right to education are those among minority and indigenous populations
(especially women and girls and persons with disabilities) across the globe, and it not only
has to do with matters of equitable access to education but issues of quality as well, which is just
as important. Although access to most public higher education institutions is dependent
upon meeting specific admissions qualifications of merit (i.e., passing national entrance
exams or “successful” postsecondary academic achievement), access to such institutions are
5

still not equitable. Granting one access on the basis of merit alone disregards the inequality
and inequity that the poor, girls, and other vulnerable groups face at the primary and
secondary levels of education, especially since there are great disparities in the quality of
education for these communities (MRG, 2009; Thornberry, 1991; UNESCO, 1995). Unequal
and inequitable access to quality resources for minorities and indigenous peoples at the
primary and secondary levels, nearly guarantees they will meet unequal merit standards at the
tertiary level.
The inequalities and inequities minorities and indigenous peoples face in education
(among other spheres and sectors of life and society) in both “developing” and “developed”
nations, and the potential of education in addressing these disparities are the main
motivations behind why this study was conducted. Seeking an understanding of how
minorities and indigenous peoples are perceived is only part of the greater focus. Although
the meaning of a minority is highly contested and debated (Riddell, 2002), the appropriate
definition of minorities in this context does not necessarily have to do with populations that
are outnumbered with regard to population proportions. In other words, the limitation to
numerical minorities is not necessarily the determining factor of how a minority is defined,
and sometimes, it can even be misleading. For instance, in South Africa, the numerical
minority is represented by the white South Africans, including Afrikaners, but they also hold
a higher rank and status socially, economically, and politically compared to the black majority
(MRG, 2008). Solely for the purpose of this research, therefore, “minorities” are defined as:
[N]on-dominant ethnic, religious and linguistic communities . . . indigenous and
tribal peoples, migrant communities and refugees . . . groups that are not
homogeneous . . . some members face further marginalization due to age, class,
6

disability, gender or other factors . . . [in some instances they are] among the poorest
and most marginalized groups in society. They may lack access to political power,
face discrimination and human rights abuses, and have ‘development’ policies
imposed upon them. (MRG, 2009).
More importantly, however, people belonging to minority groups choose to maintain and
develop their identities, which are threatened and alienated for the most part by the majority
or dominant society and/or the state. This research focuses specifically on the right of
national, ethnic,3 linguistic, and religious minorities and indigenous peoples.
A frequent question that arises regarding minority group identification is the status
of indigenous peoples and how they fit into the classifying and defining of groups/peoples.
Are indigenous peoples classified as minority groups, for instance? As is the case for
minorities, indigenous peoples’ identities are not understood nor defined universally. So
while there is no international definition that is universally agreed upon, international human
rights discourse reveals that the status of indigenous peoples is unique, and although they
can be classified as minorities, there are aspects of indigeneity that place indigenous peoples
in a separate category altogether. There are specific United Nations mandates and
mechanisms in international law, which allow indigenous peoples to protect their rights,
which will be explained in this study. So clearly, there are significant distinctions that must be
highlighted regarding the particular case of indigenous peoples.

3 The “ethnic” category includes all persons and groups protected under the International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD) from discrimination based on race, color, descent
(caste), national or ethnic origin, and citizen or non-citizen.
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In his research entitled “Study on the Discrimination Against Indigenous Peoples,”
UN Special Rapporteur José Martínez Cobo (1983) proposed a “working definition” of
people of indigenous descent:
[I]ndigenous communities, peoples and nations are those which, having a historical
continuity with pre-invasion and pre-colonial societies that developed on their
territories, consider themselves distinct from other sectors of the societies now
prevailing in those territories, or parts of them. They form at present non-dominant
sectors of society and are determined to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural patterns, social
institutions and legal systems (UN Commission on Human Rights, 1986).
In order to identify minorities and indigenous peoples, it is necessary to understand
how and why they are marginalized are also recognized and addressed in policies and laws,
including those that promote their access to higher education (UNESCO, 1998) and how the
institutions and systems of higher education can best serve minority and indigenous
students, as well as the greater society. Postsecondary education institutions have the
potential to either perpetuate or impede social, economic political, and/or cultural-imposed
barriers that minority groups and indigenous peoples face in accessing higher education.
Therefore, it is important to study various aspects of tertiary education systems such as what
kind of underlying value systems and structures exist within these institutions that contribute
to such an influence (Apple, 2004), especially since institutions of higher learning have been
attributed to socioeconomic and political development, as well as human security. The
World Declaration on Higher Education and its accompanying Framework for Priority
8

Action for Change and Development in Higher Education (see Appendix) address the need
for higher education structures and systems to be realigned and transformed to serve the
best interests of all stakeholders, ensuring “continuing progress,” especially for future
generations—highlighting a foundation of key objectives to be carried out at the national
level: access, equity, quality, relevance and diversification4.

Higher Education, Indigenous Peoples, Minorities, and International Human Rights
Law
With the challenges of defining indigenous peoples and minority groups, come the
challenges of defining and securing the rights of indigenous peoples and minorities, especially
within the context of international human rights law. The Officer of the High Commissioner
for Human Rights (2012) identifies the “body” of international human rights as “[a] series of
international human rights treaties and other instruments adopted since 1945 [that] have
conferred legal form on inherent human rights and developed the body of international
human rights.” Furthermore,
[i]nternational human rights law lays down obligations which States are bound to
respect. By becoming parties to international treaties, States assume obligations and
duties under international law to respect, to protect and to fulfill human rights. The
obligation to respect means that States must refrain from interfering with or
curtailing the enjoyment of human rights. The obligation to protect requires States to
protect individuals and groups against human rights abuses. The obligation to fulfill
means that States must take positive action to facilitate the enjoyment of basic
human rights (OHCHR, 2012).

4

Diversification is multidimensional in scope, referring to the diversity of higher education institutions;
students, faculty, and staff; pedagogical styles and approaches; and research methods, for example.
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Thus, the mere signing or adoption of an international instrument does not imply that
human rights are upheld by the state. Action in favor of human rights must also be taken on
the part of those states parties to exemplify that their efforts do not merely begin with words
and end with words. This also holds true with regards to commitments to international
instruments relating on the right to higher education for indigenous peoples and minorities.
Access to Higher Education as a Human Right
In addition to the World Declaration on Higher Education for the Twenty-First
Century: Vision and Action and the Framework for Priority Action for Change and
Development in Higher Education, there are other international human rights instruments—
binding and non-binding5—that are relevant to the right to higher education and protections
and rights for indigenous peoples and minorities. The international instruments included in
this study include eight legally-binding treaties (six conventions and two covenants)—the
Covenant Against Discrimination in Education (CADE); Convention Concerning
Indigenous and Tribal Peoples (ILO 169); Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW); Convention on the Rights of Persons with
Disabilities (CRPD); Convention on the Rights of the Child (CRC); International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD);
International Covenant on Civil and Political Rights (ICCPR); and International Covenant
on Economic, Social and Cultural Rights (ICESCR)—and seven non-binding instruments
(six declarations and one recommendation)— Universal Declaration of Human Rights

5

Binding instruments include covenants and conventions that requires states parties to adhere to the principles
and actions set forth in the treaties, and they are upheld by international law. Declarations are non-binding, but
they include many norms and standards that reflect principles that are binding in customary international law.
United Nations conferences generate non-binding consensual policy documents, such as declarations and
programmes of action.
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(UDHR); Declaration on Race and Racial Prejudice (DRRP); Declaration on the Rights of
Indigenous Peoples (UNDRIP); Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities; UNESCO Universal Declaration on Cultural
Diversity; Declaration on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief; and Vienna Declaration and Programme of Action (Vienna).
Within the context of international law and human rights discourses, the significance
of tertiary education is rarely highlighted when compared to issues in primary and even
secondary education. However, due to the collaboration and partnership of various
international entities and organizations and their commitment to expanding and improving
the conditions and quality of higher education, there was a special gathering that opened
with the following statement:
We commit ourselves to . . . opening schools, colleges and universities to adult
learners . . . by calling upon the World Conference on Higher Education (Paris,
1998) to promote the transformation of post-secondary institutions into lifelong
learning institutions and to define the role of universities accordingly (UNESCO,
1998).
The World Conference on Higher Education held on 5-9 October 1998 at UNESCO’s
headquarters in Paris convened, therefore, taking into consideration such recommendations
and discussions that took place. The overall objective of the World Conference on Higher
Education following the theme of “Higher Education in the Twenty-first Century: Vision
and Action,” therefore, was to “set the fundamental principles for an in-depth reform of
higher education world-wide” (UNESCO, 2009a).
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Ending with UNESCO’s unanimous adoption of the World Declaration on Higher
Education for the Twenty-First Century: Vision and Action and the Framework for Priority Action and
Change and Development of Higher Education the conference was attended by 4,200 participants
from 180 countries, including representatives from UNESCO member states, higher
education experts, and intergovernmental and nongovernmental organizations from all
world regions. This conference and the adoption of these two instruments marked the first
exemplary unified action—at the international level—to publicly address and highlight the
vital importance of higher education for future generations. More specifically, the declaration
states that the “core missions and values” of higher education to “contribute to the
sustainable development and improvement of society as a whole” include two missions in
particular: the education, training, and conducting of research and maintaining autonomy,
responsibility, an ethical role, and anticipatory function. In order to carry out such
undertakings, a “new vision” of higher education must also be adopted.
Since minority group and indigenous peoples’ access to higher education is the primary
focus of this study, the emphasis on “equity of access,” “diversification for enhanced equity
of opportunity,” and “enhancement of quality” in the World Declaration on Higher
Education is of utmost significance. Not only are they among the key national objectives
iterated in the World Declaration on Higher Education, but 1) these issues are also highly
relevant and necessary in emphasizing the rights and inclusion of marginalized populations
in higher education who too often face unequal, inequitable, low quality conditions in
education; 2) they underline the importance that the diversity of higher education institutions
and systems demand a diversity of alternatives for access; and 3) they reveal the greater
benefits of higher education to disadvantaged groups and the societies in which they reside
12

(UNESCO, 1998). Consequently, this inaugural conference—highlighting a need for
transforming higher education—set the cornerstone for future dialogues about the need for
higher education to take place on a global scale.
A decade later (5-9 July 2009), the second World Conference of Higher Education was
again held in Paris, with the overarching theme “The New Dynamics of Higher Education
and Research for Societal Change and Development.” The 2009 World Conference was
organized
pursuant to a Resolution adopted at the 34th Session of UNESCO’s General
(Conference October 2007), requesting the Director-General to convene a world
conference on higher education in 2009 to stake stock of developments since 1998
and to re-examine the Frameworks for Priority Action for Change and Development
in Higher Education adopted in 1998 so it can provide a basis for UNESCO’s
activities to promote access to quality higher education (IWCE GmbH, 2009).
Over 1,500 participants were in attendance from over 148 countries at the conference, which
concluded with a “call to governments to increase investment in higher education, encourage
diversity and strengthen regional cooperation to serve societal needs” (UNESCO Bureau of
Public Information, 2009). Recognizing the adopted Declaration and Framework at the 1998
World Conference on Higher Education, and responding to six regional higher education
conferences subsequently held in Bucharest, Cairo, Cartagena de Indias, Dakar, Macau, and
New Delhi, the agenda for the second conference was clear. At the conclusion of the
gathering, a communiqué was drafted introducing action statements under six categories: 1)
“Social Responsibility of Education”; 2) “Access, Equity, and Quality”; 3)
“Internationalization, Regionalization, and Globalization”; 4) Learning Research and
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Innovation”; 5) “Higher Education in Africa”; 6) Call for Action: Member States”; and 7)
“Call for Action: UNESCO” (UNESCO, 2009b). Among those calls for action, states were
called upon to “Guarantee equal access to underrepresented groups such as workers, the
poor, minorities, the differently abled, migrants, refugees and other vulnerable populations”
(UNESCO, 2009b, p. 8), and for higher education institutions and systems to “create
mutually beneficial partnerships with communities and civil societies to facilitate the sharing
and transmission of appropriate [indigenous] knowledge” in order to expand the current
knowledge base and help solve challenges (p. 6). The challenges minorities and indigenous
peoples face in the realm of higher education were thus recognized and addressed once again
at the second World Conference on Higher Education, which reveals that their
marginalization from mainstream societies has been a persistent global problem that has yet
to be remedied. In spite of this, however, one of the most visible limitations of international
human rights law in this regard is that there is an insufficient commitment to higher
education for indigenous and minorities in the content and language of instruments adopted
thus far. The level of discourse for these marginalized persons and groups still needs to be
heightened globally and nationally.
Indigenous Peoples and the Right to Higher Education
As discussed further in chapter 4, indigenous peoples are recognized for their unique
status in international human rights law, particularly because they “have suffered from
historic injustices as a result of, inter alia, their colonization and dispossession of their lands,
territories and resources, thus preventing them from exercising, in particular, [and] their right
to development in accordance with their own needs and interests” (United Nations, 2007).
Consequently, the extensive history of exclusion, exploitation, and extermination require that
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international human rights standards call for indigenous peoples to be fully integrated and
involved in the education of their communities. Significant differences between indigenous
and mainstream communities require that indigenous peoples have the right to sustain
customs, traditions, and other forms of knowledge. Education in indigenous communities is
typically interconnected with family, religion and/or spirituality, moral order, and political
relations, which often become a “collective responsibility within the group or community”
(Abu-Saad & Champagne, 2006, p. 2). It is unlike the education common to formal
mainstream education societies, which is more characteristic of competition and
individualism (Abu-Saad & Champagne, 2006).
There are two primary international instruments that specifically target indigenous
peoples, as well as their right to education—Convention Concerning Indigenous and Tribal
Peoples (ILO 169) and the UN Declaration on the Rights of Indigenous Peoples
(UNDRIP). Both instruments mutually reinforce the vital importance of self-determination
and consulting with indigenous peoples regarding the education of their communities.
Articles 26-31 of ILO 169 and Articles 13-16 of UNDRIP are specific to the right to
education and knowledge-sharing, while sustaining and promoting indigenous cultures and
values.6 Despite these international measures being adopted, however, there is still more that
needs to be done to fully address the rights of indigenous peoples to education, particularly
higher education, within the context of international human rights law.
In September 2014, the UN General Assembly held its sixty-ninth session high-level
plenary meeting known as the World Conference on Indigenous Peoples (WCIP) at UN
headquarters in New York, which was preceded by a number of “collaborative thematic

6

These two instruments are explored in detail in Chapter 6.
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papers” written by the UN Inter-Agency Support Group (IASG) on Indigenous Issues on
numerous topics including the right to education. The thematic paper highlighted some key
findings relevant to higher education: indigenous learners tend to have less access to
education, have to contend with poorer quality education, and do not enjoy the same
benefits from education as non-indigenous learners; national and international efforts should
be made to ensure that indigenous peoples have access to education that is culturally and
linguistically appropriate and that does not aim at or result in unwanted assimilation;
indigenous peoples must be supported and empowered to take the lead in developing quality
education systems (as dictated in Article 14 of UNDRIP); the educational attainment of
indigenous women and girls often lags behind that of other segments of the population.
Therefore, special priority must be given to ensuring indigenous women and girls have
access to and benefit from education; indigenous language revitalization programs should be
implemented within and across education systems; and lastly, although second chance,
vocational training and adult literacy education programs are often considered to be low
priorities, they are an important element of inclusive education with many long-lasting
benefits for indigenous peoples (IASG, 2014).
Minorities and the Right to Higher Education
Indigenous peoples are often identified as minorities because they share a common
status of marginalization and exclusion most often rooted by colonialism, imperialism, and
genocide. However, international human rights law makes a clear distinction between
indigenous peoples and minorities, which primarily has to do with the history and nature of
the forces of colonialism and inherent land and territorial rights unique to indigenous
peoples. In international human rights law, minorities are identified along different
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categories (ethnic (or racial), national, linguistic, and religious) as previously mentioned. Like
indigenous peoples, however, minorities often also experience discrimination and are denied
the right to education because of their identities. For this reason, international instruments
protecting the rights of minorities have been adopted.
The International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), International Covenant on Civil and Political Rights (ICCPR),
International Covenant on Economic, Social and Cultural Rights (ICESCR), Declaration on
Race and Racial Prejudice, International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families, Declaration on the Elimination of All
Forms of Intolerance and of Discrimination Based on Religion or Belief, and the
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities all address the rights of minorities. However, not all of them address
their right to education or higher education specifically (as discussed in chapter 6).
In 2008, the first session of the UN Forum on the Rights of Minorities was held in
Geneva, and thematic focus on this session was the right to education. Some of the
recommendations from the first session reveal the unequal and low-quality education that
most minority groups endure. A sample of such recommendations include: states should
review, enact and amend their legislation where necessary to affirm the right to education for
all, eliminate discrimination and guarantee quality education for all members of minorities;
budgetary allocations for education should be transparent and amenable to external scrutiny,
especially those targeting class or gender characteristics of minorities; education programs
for the training of minorities and educators, including curricula and texts, should be made
available in minority languages; state or local policies or practices—de jure or de facto—that
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result in separate classes or schools for minority students, or schools or classes with grossly
disproportionately high numbers of minority students, on a discriminatory basis, are
prohibited, except in limited and exceptional circumstances; and efforts should be made to
ensure that educational services offered should reach minorities and their community needs
nationally (Office of the High Commissioner for Human Rights (OHCHR), 2011).
Overview of the Study
Through the application of a two-part content analysis methodological approach
(critical discourse analysis and interpretive policy analysis), framed interdisciplinary, critical
theories (Ashcroft et al., 1989; Bourdieu, 1993; CCCS, 1982; Césaire, 1972; Dissanayake,
1988; Fairclough & Wodak, 1997; Fanon, 1986; Foucault, 1972, 1980; Hall, 1999; Kincaid,
1987; Wa Thiong’o, 1986; Said, 1978; Shi-xu, 2007; Smith, 2012) and international human
rights frameworks, this study highlights policy and strategic measures that have been made
to address the unequal and unjust experiences of indigenous peoples and minority groups in
accessing higher education, namely, in three countries: Brazil (Afro-Brazilians and
indigenous peoples), Iran (Bahá’ís), and New Zealand (Māori).7 Within each of these three
countries, there are minority and indigenous populations that are currently (and historically)
facing challenges and barriers to accessing and/or being admitted to institutions of higher
learning due to systematic or unmethodical means of oppression and discrimination based
on ethnic, linguistic, religious, or gender-based identities, to name a few. States, therefore,
often introduce higher education policies and strategies that specifically target access to

7 Although this study focuses on three countries, the researcher is highly aware that limited and/or nonexistent
minority access to higher education is an issue in many other countries and regions throughout the globe. For
the purposes of this study, however, the minority groups in focus will come from these particular countries, as
they each provide a unique response to minority access to higher education, and relevant secondary data on
these respective countries is also sufficiently available for analysis.
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higher education for such vulnerable groups and peoples, including Brazil, Iran, and New
Zealand, in this case. The content and language of these national policies and strategies will
be compared to international instruments (binding and non-binding) that specifically address
minority and indigenous recognition and their right to education, and higher education in
particular. An integration of international human rights law, critical theory, minority rights,
decolonization, identity, indigenous knowledge, and justice frameworks set the contextual
background for the analysis of the study. The following sections introduce the purpose of
the study; research questions that guide the study; collective theoretical frameworks;
significance and contributions of the study; limitations of the study; and the organization of
the study.
Purpose of the Study
Overall, the aim of this comparative analysis is twofold—descriptive and normative.
First, it helps the researcher better understand how the UN system and select state
governments recognize and comprehend the nature of the higher education conditions of
minority groups’ and indigenous peoples—Afro-Brazilians and indigenous peoples in Brazil;
Bahá’ís in Iran; and Māori in New Zealand—particularly, through the manner in which how
governments and their education ministries address access to higher education at the
national level and how their laws and policies compare to the standards upheld by
international human rights law.8 It explores the extent to which the UN system of
international human rights and governments are advocating for and protecting the higher
educational rights of minority groups and indigenous peoples; how such national

8

These standards will be based on those provided in Minority Rights: International Standards and Guidance for
Implementation, which was published by the United Nations Human Rights Office of the High Commissioner
(2010).
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commitments compare to international human rights law treaties and instruments regarding
the educational rights of minorities and indigenous peoples; how rights to higher education are
addressed in such international instruments; how minority and indigenous groups’ rights to higher
education are presented within international instruments; and the strengths and weaknesses
that are manifested in comparison of international instruments and nation-based policies and
strategies regarding minority and indigenous rights to higher education. Secondly, the
analysis that will compare standards upheld by international human rights law to countrylevel policies and strategies of ensuring minorities and indigenous peoples’ access to higher
education is expected to be more than descriptive in nature. In fact, since this study is pivoted
by a social justice and/or human rights perspective the researcher concludes the analysis
with recommendations and implications, seeking to propose how minority group and
indigenous peoples’ access to higher education can be improved within these respective
cases. For the most part, the concept of normative analysis that is proposed in this paper is
used within the context of law. When explaining normative analysis, D’Amato (1984)
describes it as “descriptive analysis of how a decision [or action] ought to be decided. We
cannot understand what ‘law’ is unless we add a large dose of what decision-makers think
the ‘law’ ought to be” (p. 223), and he continues, stating that law
cannot be completely existential. It can never be adequately described or “nailed
down”; it cannot be totally programmed into a computer. Rather, “law” contains
within itself a normative element. It is forever striving; it is not permanently static . . .
. To approach our subject cognizant of this duality—the law that is and the law that
creators and subjects of the law believe it ought to be—is to engage in normative
analysis (p. 224).
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The normative analysis in the conclusion section (Chapter 8), therefore, concentrates on how
national and international laws and policies can be improved, as well as whether or not
current international instruments that are both legally binding and non-binding need to be
revisited and/or better understood (Brown, 1992; Lepard, 2010).
Statement of the Problem and Research Questions
The global landscape of postsecondary education is ever-evolving. With the expansion
of privatized higher education institutions and the introduction of massive open online
courses (MOOCs) in the “developed world,” the global population of those enrolled in
higher education is steadily rising. Meanwhile, the gap in tertiary enrollment rates between
developed and developing nations is expanding, and similar disparities within countries are
also widening (UNESCO, 1995). Data from around the world indicate that minority and
indigenous populations are largely underrepresented within education institutions at the
postsecondary level (Altbach, 2010, 2013; Council of Europe 1992, 1993, 2006; Gasman,
Baez, & Sotello Viernes Turner, 2008; UNESCO, 1995). In some cases, for minority and
indigenous students who do access higher education worldwide, they are often faced with
various challenges regarding enrollment and retention at colleges and universities, and this
usually has to do with inadequate preparation and a lack of resources at the secondary level
(Swail, Redd, & Perna, 2003). Thus, diversity within higher education institutions—especially
public universities and colleges—is usually lacking. Altbach (1998) finds that university
students in the developing world are considered to be the most affluent and “elite,” not
necessarily representing the heterogeneity of a respective country’s population. For instance,
in transitional and developing countries, most university students represent urban
populations whereas the countries themselves are predominantly rural. In most instances,
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minority groups and indigenous peoples are highly underrepresented in institutions of higher
learning for numerous reasons (to be discussed further in the next chapter). Therefore, it is
unlikely that minority populations have reached an equivalent level of education or affluence
to gain equal access to postsecondary education. The primary focus here is to understand
how the rights of specific underrepresented populations (i.e., minority groups and
indigenous peoples) in equitably accessing higher education are advocated and implemented,
as they compare to international standards of the right to education, especially higher
education. The proposed cross-country comparison of this study will also grant the
researcher with an opportunity to understand how minority groups’ access to higher
education can potentially improve within each of these three countries.
In order to fulfill the descriptive content analysis component of the study, the following
research questions are proposed:
1) To what extent is the right to higher education conveyed in international
treaties/instruments and national policies and legislation? How are the higher
educational rights of minority groups and indigenous peoples in particular
addressed in international treaties/instruments and national policies and
legislation?
2) How do international human rights discourses compare to country-level policies
and strategies to protect minority groups and indigenous peoples’ rights of equal
and equitable access to quality higher education?
To further support the main research question, the following sub-questions are also posed:
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a) What barriers are minority groups and indigenous peoples facing to access
higher education, and how are governments advocating for and protecting the
higher educational rights of their minority and indigenous populations?
b) How are “equal,” “equitable,” and “quality” education factored in regarding the
right of minority groups and indigenous peoples’ access to higher education
within international instruments and national/local policies and practices?
c) How do national-level policies and strategies promoting equitable access to
higher education for minority groups compare to international human rights law
treaties and instruments regarding the right to higher education for minority
groups and indigenous peoples?
Understanding how authentically minorities and indigenous peoples are recognized both in
policy and practice, will enable representatives, drafters, and policy and lawmakers to design
better policies to promote minority groups and indigenous peoples’ equal and equitable
access to quality higher education. The descriptive component of the study, therefore, seeks
to understand how such rights and protections within country-level policies and strategies
and international instruments are addressed. The normative analysis transforms this
understanding on how to better inform the challenges visible within such policies and
strategies at the national level so they can be overcome, weaknesses can be diminished, and
limitations can be accommodated.
Lepard (2010) argues that “customary international law cannot be identified without
a normative background framework” (p. 10). In this study, the normative analysis will frame
both national and international-level discourses since they are being compared. The
normative analysis of this study is dependent upon the answers to the underlying descriptive
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questions posed above. Unless and until the phenomena of international and national
discourses addressing indigenous and minorities’ equal and equitable rights access to quality
higher education are understood, recommendations for improvement of these policies and
strategies cannot be made. Thus, the normative analysis in chapter 8 addresses questions
such as: What are the strengths and weaknesses of international conventions and
declarations that address the right to equitable access and quality higher education for
indigenous peoples and minority groups? What are the strengths and weaknesses of nationallevel responses that address the right to equitable access and quality higher education for
these same groups? How can efforts and responses promoting indigenous peoples and
minority groups’ equal and equitable access to quality higher education be improved at the
international and national levels?
Theoretical Framework
Given that the focus of this study is on the right to equitable access to higher
education for minority and indigenous populations, it is appropriate to discuss theories of
social justice and human rights. Before introducing social justice, however, Rawls’ (1971) A
Theory of Justice touches on a significant point specific to marginalized and oppressed
populations such as minority groups. The main concept behind Rawls’ theory of justice is
based on the idea that all primary social goods (i.e., liberty, equality, wealth, income, health,
etc.) should be equally distributed unless an unequal distribution of any and/or all social and
economic goods is beneficial to the “least advantaged” or “least favored” group. Thus, in
this instance, Rawls would most likely perceive justice to favor equal access to higher
education for minority groups unless an unequal distribution of access to higher education is
to the advantage of the underrepresented group. There are two specific principles that Rawls
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abides by in order for the theory of justice to be valid. The first principle is relevant to liberty,
and the second principle is based on wealth. Piccard’s (2005) analysis of Rawls’ principle of
liberty states that “[e]ach person is to have an equal right to the most extensive total system
of equal basic liberties compatible with a similar system of liberty for all.” Regarding wealth,
Rawls calls for the arrangement of social and economic inequalities to be of greatest benefit
to the least advantaged as long as they adhere to the “just savings” principle and that labor
and work are open to all providing that they offer equity of opportunity. In other words,
Rawls contends that justice is only possible if everyone has equal distribution to the access of
goods, such as in the case of resources relevant to higher education. What is not clear,
however, is how Rawls would argue for what is equitable versus what is equal. It appears as
though Rawls is arguing that both equality and equity are synonymous, but this would be an
inaccurate assumption, because equity fills the gap of inequality when resistant forces to
equality exist. Given this same assumption, however, Rawls’ theory of justice would most
likely be in favor of offering “temporary special measures” as indicated in the Convention on
the Elimination of Discrimination Against Women (CEDAW) in 1979 and as recommended
by the Committee on the Elimination of Racial Discrimination (CERD) in 2009 for
disadvantaged groups such as women and those belonging to minority groups in order to
advance equality (United Nations Human Rights Committee). Unlike Rawls’ analysis of
justice, a more contemporary approach to addressing the equality (and equity) of
marginalized groups has been rooted in social justice theory.
Social justice, as addressed by Ayers, Quinn, and Stovall (2009) involves the inclusion of
oppressed and marginalized populations, such as minorities and indigenous peoples, where
the principle of providing equal opportunity for all is the motivating factor. Social justice
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approaches may encompass a multitude of beliefs, concepts, and ideas. However, the
overarching promotion of equity, of justice, underlies all social justice theory, and therefore, it
has also been understood and applied in much broader and contemporary forms. Capeheart
and Milovanovic (2007) define social justice as a process that
must begin with an examination of how dominant and non-dominant conceptions of
justice arise; how they are selectively institutionalized; how they are formally and
informally applied; what persons and/or groups are being deprived of its formal
mandates; and how, finally, to correct deviations so that justice is served (p. 2).
In other words, social justice is a movement for reform and advancement on behalf of those
who are deprived of the opportunity for equality in society. While Capeheart and
Milovanovic (2007) believe that advocacy for the oppressed greatly contributes to social
justice, they also believe that it is far more complex than standing up for the rights of the
oppressed. More importantly, they argue that “[s]ocial justice is not in the narrow focus of
what is just for the individual alone, but what is just for the social whole” (Capeheart &
Milovanovic, p. 2, 2007).
There is no static or unified meaning of what social justice within an educational
context actually is, but the general understanding is shared that proponents of social justice
believe that all the components and factors vital to effective education systems—schooling,
curriculum, pedagogy, policy, culture, politics, and the economy should promote the
expansion of democratic values (Ayers, Quinn, & Stovall, 2009). Ayers et al. (2009) argue
that social justice in education is dependent upon four primary principles: equity, activism,
inclusion, and social literacy.

26

Like social justice, the meaning of human rights is not determined by one common set
of values. Nevertheless, international human rights law is understood to be universally
binding for all states, nations, and territories that are signatories to international treaties
associated with more specific categories of rights. There are three specific areas or
“generations” of human rights—1) civil and political (i.e., right to life and political
participation); 2) social, economic and cultural rights (i.e., right to subsistence); and 3)
solidarity rights (i.e., right to peace, clean environment, etc.) (Landman, 2006). Civil and
political rights as well as social, economic and cultural rights (the first two generations of
rights) are considered to be the most imperative (Davidson, 1993; Donnelly, 1997; Forsythe,
2000) only because solidarity rights9 are highly debated, and they also lack both legal and
political recognition (Alston, 2005). According to international human rights law, the rights
of minority groups and indigenous peoples and the right to education fall under civil and
political rights, as well as social and economic rights, respectively.
Minority rights are protected by international civil and political treaties, particularly, the
International Covenant on Civil and Political Rights (ICCPR), which was adopted by the
United Nations General Assembly in 1966, requires member-state signatories to protect the
civil and political rights of individuals, including the right to life, freedom of religion,
freedom of speech, freedom of assembly, electoral rights and rights to due process and a fair
trial. The UN Declaration on the Rights of Persons belonging to National or Ethnic ,

9

“In his report to the Human Rights Council (A/HRC/15/32, July 2010), former independent expert [on
human rights and international solidarity] Rudi Muhammad concluded that international solidarity is a
precondition to human dignity, the basis of all human rights, and a human-centred approach to development,
and has a bridge-building function across all divides and distinctions. It encompasses the values of social justice
and equity; goodwill among peoples and nations, and integrity of the international community; sovereignty and
sovereign equality of all States, and friendly relations among them” (UN Office of the High Commissioner,
2012).
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Religious and Linguistic Minorities was adopted by the General Assembly on December 18,
1992, and it is the only international instrument of its kind that is solely applicable to the
rights of minorities that calls for the non-discrimination and protection of minority groups.
The reason for the UN System’s overdue recognition of minorities can be traced back
to the League of Nations System of Minority Guarantees, which were not specifically
focused on minority rights, but did indeed reveal that states and governments were
committed to addressing some of the marginalized conditions of minorities across Central
and Eastern Europe (Jackson Preece, 2005; Thornberry, 2012). Although, some may argue
that minority rights are situated within the broader context of human rights, and should
therefore be considered one and the same, some scholars would argue that minority rights
are in a separate sub-category that is much more specific to a unique segment of the world’s
population (Landman, 2006; Dersso, 2007). Minority rights are indeed a category of human
rights (as are children’s rights or women’s rights), but they are also important to consider as a
separate group since not all human beings are necessarily identified as belonging to minority
groups. Thus, in addition to presenting international legal instruments regarding minority
rights into the study, literature including local and global concepts of minority rights, as well
as liberal and multicultural minority rights theories of Kymlicka (1995; 2001) and Dersso
(2007) are also discussed.
To further complement the overarching social justice and rights-oriented
frameworks for analysis, this study likewise considers the association between social
inclusion theory and higher education policies, particularly through a critical analysis of
traditional and contemporary social inclusion theories. This approach helps frame the
analysis of a postsecondary institution as a tool for promoting social justice and minority
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rights. Although in its nascent stages of understanding its development and implementation
within the international arena, a social justice framework presents a complementary
perspective to issues relevant to oppression, injustice, inequity, and inequality that are often
dealt within the sphere of international human rights law.
Since three national-level responses to promoting higher education access for
indigenous peoples and/or minority groups will also be analyzed, literature addressing
methods such as affirmative action and the quota system, minority-serving institutions
(MSIs), education policies for minority groups, desegregation strategies, distance
education/online learning, and the utilization of indigenous knowledge will be introduced in
the literature review.
Significance and Contributions of the Study
Two non-binding international instruments that were drafted and adopted by the
participants of the World Conference on Higher Education in October 1998 have clearly
indicated the actual and potential values and benefits of higher education. In these two
documents, equitable access for minority groups and indigenous peoples to higher education
is also emphasized. Rarely do we ask ourselves what the purpose of higher education is and
why underrepresented groups need to be included among those who benefit from accessing
it at both national and international levels. Most dialogue relevant to the right to education,
including equal and/or equitable access to education is highly emphasized within the realms
of primary (“basic” education) and in most cases, secondary education as well, but not so
much in regards to higher education. In its adopted report entitled “Commentary on
Education under the Framework Convention for the Protection of National Minorities,” the

29

Advisory Committee on the Framework Convention for the Protection of National
Minorities for the Council of Europe (2006) observes:
While there is relatively rich information with regard to primary education in the
Reports of most State Parties (including also pre-school education) there is much less
detail as regards access of minorities to higher education and of availability of higher
education in minority languages, history, culture etc. (p. 14).
Since international standards of education very rarely address higher education especially in
regards to equitable access and high quality education for minority groups and indigenous
peoples, this study sheds light on a unique international analysis of the right to higher
education, while comparing it to three distinct national cases.
Just as in international human rights standards, scholarly literature on higher education
regarding minority students is also limited in scope, especially since most of the research is
conducted within and from a “Western” perspective. Literature addressing how universities
have worked to specifically recruit minority students through the implementation of
affirmative action in the United States is quite a popular topic of analysis, for instance
(Rhoads et al., 2005), as well as debate, such as in the 2013 U.S. Supreme Court case Fisher v.
University of Texas or its 2014 upholding of Michigan’s constitutional amendment that bans
affirmative action policies in admissions to public universities (Liptak, 2014); but there are
universities in the U.S. and especially those around the world that still adopt affirmative
action policies and other “temporary special measures” at the local and national levels in
other parts of the world, including Bangladesh, Brazil, Canada, India, Iran, New Zealand,
Tanzania, for example (Kovach, Bjornson, & Montgomery, 2008; MRG, 2009; Muganda,
2008). However, research and analysis on these cases are lacking, particularly as they
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compare to international human rights standards. Studies about higher education institutions
including indigenous and minority students in other parts of the globe, including developing
countries are either too general or non-existent (MRG, 2009). Furthermore, most of the
global literature about education for indigenous and minority students that does exist is
limited to micro-level studies of primary and (sometimes) secondary levels.
Most social inclusion inquiry relevant to human rights and higher education is specific
to micro-level cases that are dominated by countries in the Northwestern hemisphere or
former British Commonwealth countries (i.e., Australia, U.K., and U.S.) (Basit & Tomlinson,
2012), so there is a lack of diversity within the international arena regarding social inclusion
and exclusion discourses, including macro-level cases. International human rights discourses
are rarely addressed, and if so, they are done so at a minimal extent (Osler, 2012). The cases
of vulnerable populations and disadvantaged groups such as indigenous peoples and
minorities calls for an understanding of the context that these groups come from. It is
necessary to note, therefore, that the commonly adopted approach to achieving social
inclusion “requires that the broader issue of social exclusion be addressed” (Atkinson &
Marlier, 2010). This study identifies and compares policies and strategies that address both
social exclusion and social inclusion in Brazil, Iran, and New Zealand to international human
rights norms, standards, and laws—something that has yet to be studied and analyzed by
scholars and practitioners in the field.
Along similar lines of the above discussion on social inclusion theory, there lies this
focus on country-level laws or policies adopted to promote the equitable access of minority
groups and indigenous peoples to higher education. Of course, these national policies and
strategies are unique in their own respective ways, but the common or shared purpose each
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of these three national-level actions serves is to ensure local minority groups equitable access
to higher education institutions. Currently, there are no studies conducted that compare such
actions relevant to higher education across several diverse country and minority and
indigenous cases such as this inquiry. Rather, studies are limited to either focusing on one
action in a particular country (e.g., minority-serving institutions in the U.S., implementing
affirmative action policies in Brazil, etc.) or on a common response shared between two
cases such as a comparative analysis of affirmative action policies adopted by higher
education institutions in India and the United States, for example (Weisskopf, 2004; World
Bank, 2005; Gupta, 2006). This research is unique, therefore, and makes a significant
contribution to the fields of human rights, minority studies, indigenous peoples’ studies, and
national higher education policy in comparing multiple country cases, while taking
international human rights standards into consideration.
The nature of the applied critical discourse analysis and interpretive policy analysis in
this study also provides an opportunity for the subject to be addressed beyond a strictly
descriptive presentation, providing the researcher with an opportunity to introduce and
suggest implications and recommendations within policy, theoretical, legal, and practical
spheres. Such implications and recommendations are suggested with the hope of
contributing to future explorations for improving minority groups and indigenous peoples’
access to high-quality higher education within these respective countries as well in the
context of international human rights law.
Delimitations, Limitations, and Challenges
There are several limitations and challenges that the researcher faced in conducting this
inquiry, and most of the setbacks have to do with the former rather than the latter. For the
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most part, the limitations of the proposed study have to do with the methodology of the
study, particularly the data sample, collection, and analysis. The combined application of
critical discourse analysis and interpretive policy analysis are simply theoretically-framed
approaches to the broader methodology of content analysis. Content analysis is an “analysis
of the manifest and latent content of a body of communicated material (as a book or film)
through classification, tabulation, and evaluation of its key symbols and themes in order to
ascertain its meaning and probable effect” (Krippendorff, 2012, p. 7). Like any mode of
inquiry, limitations, delimitations, and challenges are bound to exist, and the same is true for
critical discourse analysis and interpretive policy analysis approaches, in general
(Krippendorff, 2012; Locke, 2004; Neuendorf, 2002; Weber, 1990; Yanow, 2000).
Limitations and challenges were attributed to the combined methodologies of critical
discourse analysis and interpretive policy analysis, as well as the secondary data content of
both national-and-international-level discourses collected for this study. Chapter 3
(“Methodology”) and chapter 8 (“Lessons Learned, Recommendations, and Conclusion”)
further explicate the various limitations and challenges that these factors posed throughout
the study, as well as how they were resolved or dealt with.
Organization of the Study
There are a total of eight chapters in this study, including the introductory chapter.
Chapter 2 presents the review of literature that forms the integrated framework for the
study. Chapter 3 introduces the details of the methodological approach of the research as it
relates to the application of critical discourse analysis and interpretive analysis. In chapter 4,
the contextual backgrounds of higher education in Brazil, Iran, and New Zealand are
addressed in order to create a foundational understanding of the respective barriers and
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obstacles minorities and indigenous peoples face in these three countries that affect their
access to quality education and how state governments are responding to them. Chapter 5 is
the section of the study that introduces the core international instruments and standards that
are relevant to education and/or higher education, indigenous peoples, and minorities.
Chapter 6 focuses on an analysis of the ancillary instruments that are applicable to higher
education, minorities, and indigenous peoples to varying degrees, while chapter 7 focuses on
analyzing national-level policies and strategies that are specific to an integration of these
same three areas. Finally, chapter 8 includes the comparative analyses between the national
and international discourses, provides normative analysis via recommendations for
improvement, and final conclusions.
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Chapter 2: Review of the Literature
Background
The select body of work that frames the scope of this research can be grouped into
four thematic categories of literature: human rights and justice, critical discourses and theory,
higher education for social change, and access for disadvantaged groups and vulnerable
populations (indigenous peoples, minorities, poor, women and girls, etc.) in higher
education. These four categories help the researcher identify existing literature relevant to
studying minority groups and indigenous peoples’ rights to gain equitable access to higher
education at the national and international levels. This section also explores literature and
theories of the role of higher education (i.e., universities, colleges, technical and vocational
schools, and their systems) have played in serving minority and indigenous populations. Case
studies examining legislative and policy measures that target indigenous peoples and minority
groups’ access to higher education institutions are also examined. Theories relevant to higher
education, indigenous peoples, minority groups, educational rights, international human
rights law, social justice, as well as temporary special measures and other national-level
approaches to addressing minority groups’ equitable access to higher education are explored
further. Most importantly, this review of the literature will also highlight the relationship
between higher education institutions and social change in society. International rights of
indigenous peoples and minorities are part of a larger framework of international human
rights, which are grounded in international law. Aside from the legal foundations of
international human rights and minority and indigenous rights, however, there are several
classical and contemporary theories that shed light on various perspectives concerning the
rights of indigenous peoples and minorities within a global context. While dominated by the
legal field, new human rights theories are emerging from the sociological, anthropological,
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philosophical, and development fields, including studies on justice. The rights of minorities
and indigenous peoples, therefore, especially their right to education, are recognized by more
up-and-coming researchers and practitioners in the field, particularly targeting critical
discourse philosophies and theories. The study of minority and indigenous rights would not
be complete, however, without the complementary contributions of social justice advocates
and scholars. Social justice theories, including those of feminism, political economy, and
critical race theory, yield an added value to the discourse that advocates for the rights of and
equality for marginalized and oppressed populations. Within existing governing structures
and systems, where majority-minority dichotomies are to be anticipated, the social justice
literature also highlights the importance of identity preservation, decolonization, and
application of indigenous knowledge as they relate to equity and access to higher education.
Examples of how universities and colleges are working to promote the rights and inclusion
of minorities and indigenous peoples globally are of valuable importance to this exploration,
particularly including the roles of minority-serving institutions (MSIs), the implementation of
distance education and online learning programs, and cultural-linguistic preservation and
sustenance programs for indigenous and minority students.
Theoretical Traditions and Literature About Indigenous Peoples, Minorities, and Access to
Higher Education
“Minority rights” or “indigenous peoples’ rights” have multiple implications,
interpretations, and definitions, but the common underlying understanding of the protection
of minorities and indigenous peoples is their marginalization and oppression by the
dominant society and/or the state. Unequal resources and access to education are no
exception. Minorities have been systematically or unmethodically excluded from education
systems for centuries throughout the globe. As a result, many proponents of educational
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inclusion of and rights for indigenous and minority populations have introduced alternative
strategies to overcome marginalization (MRG, 2009; Sayed, 2009; Thomas, 2009;
Thornberry, 1991; Tomaševski, 2006). The challenges or barriers that minority and
indigenous populations face in accessing education are based on a combination of one or
more of cultural, economic, political, and social means of oppression imposed by a dominant
or majority segment of society and/or even within their own communities (MRG, 2009).
Scholars and practitioners across many disciplines have contributed their perspectives
regarding international human rights and justice frameworks, minorities and indigenous
peoples’ rights, critical discourse and theories, higher education for social change, and
national and international policies that promote access to higher education for disadvantaged
and vulnerable groups. In the subsequent sections, therefore, some of these perspectives are
introduced, and their relevance to the purpose and objectives of this study are discussed.
Human Rights and Social Justice Frameworks
The educational rights of minorities and indigenous peoples are vital to discussing
the significant impact that the fields of human rights and justice studies have made to the
field of education. International human rights law, in particular, functions as the overarching
framework for indigenous peoples and minority groups’ protection at the national and global
levels. Social justice theories help fill in the gaps and ambiguities international human rights
discourses leave open, addressing matters relevant to discourses on minority groups and
indigenous peoples such as access, equality, equity, empowerment, identity preservation,
inclusion, quality of resources, and social transformation.
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International Human Rights Discourses
The international human rights field has been dominated by the discipline of
international law. However, recent scholars of human rights believe that there is both
“increased space” and need for a social science approach to studying human rights
(Landman, 2006). Verschraegen (2002) even finds it “surprising” that sociologists have
neglected to pay closer attention to human rights given that the Universal Declaration of
Human Rights—although far from perfect—is “widely known and almost universally
accepted” (p. 259). Freeman (2001), MacIntyre (1971), and McCamant (1981) also argue that
the discipline is in dire need of a social science analysis of human rights problems.
Therefore, it is likely (and even necessary) for human rights to be studied and analyzed
through a social sciences lens. Landman (2006) claims that the social science approach to
human rights is necessary based on the following five assumptions: 1) The goal of empirical
social science is the explanation and understanding of observed social phenomenon; 2)
cross-cultural generalizations are an essential and inherent feature of human rights research
since the international law of human rights sets a universal ideal standard against which
country performances and cultural contexts are compared; 3) there are few “laws” in the
social sciences, and generalizations will always be paired with varying degrees of uncertainty;
4) the social science analysis of human rights problems can take place in the absence of
agreed philosophical foundations for their existence; and 5) the positivistic tradition of
contemporary social science is not as problematic as what some critics may contend. Thus,
according to Landman, as long as researchers are cognizant of the limitations of both social
science inquiry and human rights research, and make efforts to account for or work within
all those limitations, then it is possible and even worthwhile to carry out a social sciences38

based analysis of human rights. In order to consider a study of human rights within the
social sciences field, however, we must first understand the framework of international
human rights law.
Unlike popular belief, legal “charters” for human rights have existed long before the
Universal Declaration of Human Rights (UDHR) was formally drafted and adopted by the
United Nations General Assembly (Freeman, 2001; Jackson Preece, 2005). However,
founded upon the principles set forth in the Charter of the United Nations, UDHR is an
inaugural, stand-alone attempt at “universal” law for all, especially since the drafting and
adoption of UDHR in 1948 was based on the first and only systematic process of
centralizing and defining human rights protections internationally. Such a system or concept
is strongly opposed by cultural relativists and some critical theorists who argue that the
“security” and well-being of a diverse human race cannot be captured within an international
framework (this critique of international human rights law is explored in a subsequent
section titled “Critical Discourses and Perspectives”).
In addition to the Universal Declaration of Human Rights, there are numerous
treaties that are included, which have been adopted by some member states in the form of
international covenants and conventions. Examples include: the International Covenant on
Economic, Social and Cultural Rights (ICESCR) (1966), the International Covenant on Civil
and Political Rights (ICCPR) (1966), and the Convention Against Discrimination in
Education (CADE) (1960). Each document is treated as a separate agreement between the
United Nations General Assembly or the respective United Nations agency (e.g., UNESCO,
United Nations Development Program (UNDP), etc.) that authored and adopted it and the
states parties that are signatories to the respective treaties. In other words, states parties may
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be signatory to the Universal Declaration of Human Rights (which is not legally binding) but
may not have ratified the Convention on the Rights of the Child (CRC) (which is legally
binding). As a matter of fact, a state’s decision to ratify or accede a covenant or convention
is completely voluntary, and all states parties have the right to make reservations,
understandings, and/or declarations (RUDs) at the time of ratification, acceptance, approval,
or accession (Newman & Blau, 2012). Thus, a major challenge that the United Nations
continues to face is the international enforcement and legitimacy of human rights law with
states parties that have acceded, ratified, or signed binding treaties; nor are there transparent
accountability measures in place, as states parties are only required to submit self-reported
progress reports every few years to respective review committees (e.g., the Committee on
Racial Discrimination (CERD) conducts universal periodic reviews (UPRs) of periodic
reports submitted by states addressing their national-level enforcement of the International
Convention on the Elimination of Racial Discriminations (ICERD)). Helfer (2002) further
argues that obstacles exist within international human rights law enforcement and holding
member-state signatories accountable, where some decisions made are not strictly enforced
despite being legally binding, while others are not, such as those of the international court
tribunals. This is one of the major critiques of the United Nations General Assembly and its
implementation of international human rights law, particularly when it comes to
guaranteeing and enforcing the protection of respective human rights on a global scale.
Aside from what the critics say about international human rights law, Verschraegen
(2002) stresses the significance of the universal reach and protections that international
charters are capable of monitoring, especially in regard to protecting the equal right to access
quality education (see Table 2.1 for a list of the contemporary international instruments that
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specifically address non-discrimination and the right to education). Article 13 of the
International Covenant on Economic, Social and Cultural Rights states:

Date Adopted10

Legally
Binding?

Universal Declaration of Human Rights

10 December 1948

No

International Covenant on Economic, Social and Cultural
Rights

16 December 1966

Yes

International Covenant on Civil and Political Rights

16 December 1966

Yes

Convention on the Rights of the Child

2 September 1990

Yes

Convention on the Elimination of All Forms of Racial
Discrimination

21 December 1965

Yes

Convention on the Elimination of All Forms of
Discrimination Against Women

18 December 1979

Yes

International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families

18 December 1990

Yes

Convention on the Rights of Persons with Disabilities

13 December 2006

Yes

Declaration on the Rights of Indigenous Peoples

13 September 2007

No

World Declaration on Higher Education for the TwentyFirst Century: Vision and Action and the

9 October 199811

No

Framework for Priority Action and Change and
Development of Higher Education

9 October 199812

No

Convention against Discrimination in Education

14 December 1960

Yes

International Instruments

Table 2.1 International Instruments Addressing the Right to Education and Higher Education

The States Parties to the present Covenant recognize the right of everyone to
education. They agree that education shall be directed to the full

10

Date adopted by UN General Assembly unless otherwise noted.
Adopted by UNESCO and the World Conference on Higher Education.
12 ibid.
11

41

development of the human personality and the sense of its dignity, and shall
strengthen the respect for human rights and fundamental freedoms. They
further agree that education shall enable all persons to participate effectively
in a free society, promote understanding, tolerance and friendship among all
nations and all racial, ethnic or religious groups, and further the activities of
the United Nations for the maintenance of peace. (United Nations General
Assembly, 1966).
The right to education and its outcomes are directly considered to not only benefit the
personal development of the individual, but they also promote a culture of human rights,
democratic participation, and the promotion of peace for societies and nations, which
ultimately, benefit the world (UNESCO, 1998). Although a global phenomenon, barriers to
education, however, still remain that are much more localized and restricting, especially for
selective populations. Particular barriers to accessing education (particularly at the higher
education level) are discussed later in this chapter. While Tomaševski (2006) aptly highlights
the global concern for the right to education in terms of its access (even if her focus is
particularly on basic education), she raises the equally important discussion about the quality
and content of education for marginalized populations, which is often missing from the
discourse. Thornberry (1991) highlights this issue stressing that international human rights
law must promote more than a minority group or indigenous person’s right to education,
because if their education is of the poorest quality and with the least or very limited amount
of resources, then they only become further marginalized, and thus having access to such an
education becomes inessential.
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Higher education, in particular, has been identified to play a crucial role in sociocultural and economic development—a phenomenon true to all nations and territories of the
world. Statistics show that the economic strength of a nation is relative to its number of
enrolled students in tertiary educational institutions, as well as the nearly equal or equal ratios
between male and female enrollment rates in “developing countries” (UNESCO, 2004).
Despite this fact, the right to higher education has been denied to many throughout the
globe—whether it is due to discrimination based on classifications of race, ethnicity, political
ideology, religious belief or affiliation, socioeconomic status, disability, sexual orientation,
and/or gender, to name a few.
For example, in many countries, including China, the proportion of women to men
decreases at each educational tier, where women comprise approximately 25% of
undergraduate enrollment. The reason for this disparity has to do with the fact that
“unofficially,” women are required to score higher on national entrance exams than their
male counterparts, which significantly limits the number of women admitted into public
higher education institutions throughout mainland China. Universities that have a higher rate
of female applicants started imposing such barriers as early as 2005 when more women
started competing with men for admission into higher education institutions throughout the
country (Tatlow, 2012). University students—women and men—are currently protesting
against such unofficial quotas and admissions policies in larger cities such as Beijing (Tatlow,
2012). Also along the lines of gender-based discrimination in higher education, over 30
universities in Iran have relatively recently adopted new policies banning women from over
77 different disciplines and fields of study, particularly in (but not limited to) the STEM
fields (science, technology, engineering, and mathematics). Although there is no clear
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justification behind why such policies are now in place, there are several assumptions and
one has to do with a desire to curb the growing rate of women enrolled in Iranian
universities, where they currently comprise more than 60% of the overall student body or
the fact that certain sectors, such as the oil industry, for example, claim there is no “demand”
(or “place”) for women in such fields (Sahraei, 2012). While it is clear that the policies
targeting university women students in Iran are not necessarily in regards to access to
universities which is the case in China, these practices still reflect an attempt by higher
education institutions to limit women’s access to academic programs of their choice at these
respective institutions. These are examples of systematic discrimination, while some might
contend they are simply examples of affirmative action, but even international human rights
law (i.e., CEDAW) would not condone such strategies that marginalize women from
accessing higher education in any shape or form.
In the United States, admission requirements for most universities include an
established minimum for scores on standardized entrance exams such as the Scholastic
Aptitude Test I (SAT I) or the American College Test (ACT), despite the fact that these
exams have been often identified by critics as being culturally-specific and favoring students
who attend secondary schools that target more affluent communities and have more
resources available to them (Sowell, 2001). Some U.S. HEIs have recognized the biases and
shortcomings of the tests and their intended measures, and consequently, they no longer
require them in their admissions requirements; approximately 850 institutions currently
include the submission of SAT I or ACT scores as optional for admissions (FairTest,
2012).As a result, individuals of lower socioeconomic and underrepresented statuses are least
likely to attend institutions of higher learning, because they fail to meet the “minimum
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standards” of such standardized exams. However, most importantly, the schools with the
most limited resources available to sufficiently provide an age appropriate education are
primarily attended by students from marginalized populations of society.
The Roma and Sinti populations comprise the largest and poorest minorities,
primarily residing in European countries including, Bulgaria, Romania, Croatia, Hungary,
Italy, Macedonia, and parts of Western Europe. National policies are currently being
challenged where Roma and Sinti students go to segregated schools throughout all of
Europe; less than one percent of Roma and Sinti actually continue on to higher education
(Roma Education Fund, 2004). Historically, discrimination against the Sinti and Roma
actually dates back to the Nazi era between 1939 and 1945 when members of both ethnic
groups were frequently targeted as victims of persecution and genocide in Europe (Hancock,
2009), so the exclusion and discrimination of Sinti and Roma is still evident today through
more contemporary measures such as in their participation in the civil sector and their access
to education, for example.
Like the genocide and persecution of the Sinti and Roma people in Europe, the
slaughter of the Tutsis and the massacres that claimed over one million lives in Rwanda
between April and July 1994 occurred due to a number of interdependent factors (Sebahara,
1998). Drafted by a group of Hutu intellectuals in 1957, the Bahutu Manifesto set the pretext
for Hutu ethnic and political solidarity as well as political disenfranchisement of the Tutsis
(socially-constructed dichotomous identity classifications founded upon postcolonial ideas
and institutionalized racism). The Manifesto was a reaction to Belgian and German
“favoritism” of the Tutsi minority during colonial rule. A total of 300,000 Tutsis were
massacred in all and over 100,000 left the country. Following independence in 1962,
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discrimination policies against the Tutsi were implemented in all spheres of society, denying
them access to employment and limiting their enrollment in colleges and universities by
imposing quotas in favor of “ethnic” and “tribal” groups (Sebahara, 1998). In 1992, when
Agathe Uwilingiyimana, “a moderate Hutu,” took office as the prime minister of Rwanda,
she rejected the postcolonial legislation and called for access to higher education to be based
on merit alone, proposing to end the quota system that restricted Tutsi access to universities
and colleges, which later led to her being severely beaten by 20 armed dissidents in her own
home (Stanton, 2009). While these reports are only but a few accounts of human rights
violations committed against marginalized groups that were denied an equal right to access
higher education, there are countless others that are not mentioned here; and some still
remain undocumented and hidden from public view. In the following sections, more cases
specifically highlighting minority groups’ and indigenous peoples’ challenges in attaining
equal access to higher education are introduced.
In 1998, UNESCO adopted the “World Declaration on Higher Education for the
21st Century” at the World Conference on Higher Education. Again, the Declaration’s
preamble states:
Higher education has given ample proof of its viability over the centuries and
of its ability to change and to induce change and progress in society. Owing
to the scope and pace of change, society has become increasingly knowledgebased so that higher learning and research now act as essential components
of cultural, socio-economic and environmentally sustainable development of
individuals, communities and nations.

46

So if change and progress within a nation are believed to be directly related to the higher
education of its peoples, why are some denied such a right? This question is further
exacerbated by the belief among some that economic rights are distinct from human rights
or that economic, cultural, and social rights flow naturally from democracy and economic
growth (Office of the UN High Commissioner for Human Rights (OHCHR), 2008). For
instance, at the national level, higher education is often associated with its economic
benefits. Economic growth, however, does not automatically translate into an improvement
of the standard of living of the most excluded and marginalized groups, unless special
measures or policies are directed to those ends. If growth leads to improved resources for
free and compulsory education, but there are no specific policies to ensure that persons with
disabilities have physical access to schools, this would widen the gaps between sectors of the
population and result in a denial of economic, social and cultural rights. Similarly, democracy
alone is often insufficient to realize economic, social and cultural rights for the poorest and
most marginalized. People living in poverty and at the margins of society often find it harder
to get their views reflected in laws, public policies or development efforts, because they lack
a voice in parliaments and ministries. This may divert attention from the most marginalized
to those who are more visible and have more power and more access to decision makers in a
democracy. Furthermore, how privatized HEIs are held accountable in upholding these
same benefits and yielding such rights, particularly since they tend to serve the
socioeconomically-advantaged segments of society in both “developed” and “developing”
countries is another question that must be answered. Undoubtedly, it is not that simple, as
the “benefits” of higher education are not envisaged nor agreed upon by all. The Universal
Declaration of Human Rights (1948) and the Convention against Discrimination in
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Education (1960) both include articles pertinent to the right of higher education,13 including
the statement that “higher education shall be equally accessible to all on the basis of merit.”
Spring (2001) believes that these same human rights documents that promote the right to
equal and equitable education also pose contradictions, especially to religious leaders and
parents or guardians who would like to have control over exactly what kind and quality of
education their children receive. It is clear that the human rights debate is ongoing,
particularly in relation to underrepresented groups, and according to some scholars, there are
still a number of questions that remain unanswered. Although they may all agree that
minorities and indigenous peoples have a right to education, how to get there is where the
debate blurs. For some, access to education is sufficient; while for others, the quality and the
actors involved (i.e., resources) are of greater concern, particularly among proponents of
education for social change and justice.
Education for Social Justice
“Social justice” is a complex term that is often described in abstract terms. First of all,
the meaning behind social justice is contentious and regularly disputed (Mayer, 2007; Rizvi,
1998; Sandretto, Lang, Schon, & Whyte, 2003; Troyna & Vincent, 1995). Many agree to
disagree that the term “social justice” may imply multiple meanings at various times. Gewirtz
(1998) finds that the “explicit discussion” around the implication and meaning behind social
justice is far too limited and uncommon. Rizvi (1998) argues that “[social justice] does not

13 Universal Declaration of Human Rights, Article 18: Everyone has the right to freedom of thought,
conscience and religion; Article 19: Everyone has the right to freedom of freedom of opinion and expression;
Article 20(1): Everyone has the right to freedom of peaceful assembly and association; Article 23: Everyone has
the right to form and to join trade unions for the protection of his interests; Article 26(1): Everyone has the
right to education…higher education shall be equally accessible to all on the basis of merit; Article 26(2):
Education shall be directed to the full development of the human personality and to the strengthening of
respect for human rights and fundamental freedoms; Article 27(1): Everyone has the right freely to participate
in the cultural life of the community, to enjoy the arts and to share in scientific advancement and benefits.
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have a single essential meaning—it is embedded within discourses that are historically
constituted and that are sites of conflicting and divergent political endeavors” (p. 47). It
might make sense that a scholar writing an article arguing about a need for civil liberties
within “Western” democracies has a different outlook on social justice than an activist
supporting Afro-Brazilian mothers from the favelas of Rio in the southwestern hemisphere,
especially if the alternative sociocultural contexts are unfamiliar and unknown. In turn the
experience and knowledge of the scholar differs from that of the activist (although many
scholar-activists are emerging in the fields of social justice and human rights, among others).
In other words, their interpretations and approaches to implementing social justice are
dependent upon respective environments, the experiences borne from such environments,
and the knowledge gained overall. It is evident, therefore, that social justice theory and
practice can branch off into varying directions, but they can still be rooted by the
understanding—when discussions of education for social justice emerge—however, that
there is general consensus that social justice theories are best applied in the real world—not
solely limited to “scholarly,” “academic,” or “expert”-driven publication cemeteries where
research goes to “die” (Bogotch, 2000). More importantly, the name alone further implies a
shared, unified foundation focused on social transformation and achieving justice. How it is
envisioned, however, is where the discrepancies lie.
Innovators in the field of education for social change such as Julius Nyerere and
Paulo Freire challenged the colonial and oppressive foundations of formal education
structures and both introduced relevant actions, within their own capacities to empower and
serve the needs of marginalized communities. Although Freire’s pedagogical method was
non-formal and customized to illiterate adults from the agrarian sector, and Nyerere’s plan
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was formal and nationalized under Tanzania’s first presidential term as an independent state
from British rule, they both transformed former educational systems to best serve their
respective targeted populations as they saw fit, as a means of promoting development, social
justice, and citizenship. McLaren and Kincheloe (2007) and Fischman (2004) address
theoretical issues of critical pedagogy and social justice, which both deal more with the
approach to teaching about critical theory and address inclusion. Nonetheless, they all
propose approaches to education that promote the interests and well-being of marginalized
and oppressed populations. Since students from peripheral communities are more likely to
be vulnerable and disadvantaged when it comes to receiving or accessing an equal and
equitable education of high quality, then alternatives must be sought out. Non-formal
education is one such alternative. As Paulston (1980) presents, non-formal education is a
form of liberation, helping oppressed populations gaining the voices to articulate their
personal dilemmas for positive social change through the promotion of social movements.
While non-formal education has been the primary alternative method for addressing peoples’
needs, especially those from vulnerable and disadvantaged groups, it does not mean that
traditional, formal education structures cannot be successful in serving disadvantaged groups
(Boal, 1979; Freire, 1970). As a matter of fact, one alternative method that has been quite
successful within several countries in advancing the education of underrepresented
populations is distance education or online learning, where a combination of both formal
and non-formal structures are in place, especially at the tertiary level and for non-tertiarylevel adult learners (Vrasidas et al., 2009).
While the literature on issues of diversity, equality, equity, rights, and social justice in
education is quite extensive, it is dominated by contexts within North America and Western
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Europe. This limitation leaves little to no understanding of how global phenomena related to
such issues can be comparable, especially in the national and global contexts of vulnerable
populations. Furthermore, how such issues are considered in the development and
implementation of national policies that specifically serve and promote equal and equitable
rights for minority groups, indigenous peoples, and other marginalized communities (e.g.,
equal and equitable access to higher education) within the scope of international human
rights law, is also limited in research and practice (Council of Europe, 2006). Education for
social justice or social change, motivated by the desire to achieve equity and justice in
education, is slowly gaining influence globally, but there is still much work to be done to
capture truly “global” perspectives and voices.
Education for social change or social justice is a commonly used term in addressing
education as a means of empowering individuals, promoting civic education and citizenship,
democratic action and critical thinking (Ayers et al., 2009). In most cases, revolutionary
praxis is associated with education for social justice—a lot of which is based on the critical
works of “socialist”-like philosophers and critical thinkers such as Louis Althusser, Pierre
Bourdieu, Rana Dunayevskaya, Paulo Freire, Erich Fromm, Antonio Gramsci, Ivan Illich,
Herbert Marcuse, Karl Marx, and Jean-Paul Sartre, to name a few (Gibson, 1999). Education
for social justice is aligned with the promotion of policies and practices that focus on
improving the quality of life and learning of marginalized students, while challenging current
power structures that perpetuate obstacles for disadvantaged groups (Vrasidas et al., 2009;
Cochran-Smith, 2004). The education of oppressed or marginalized populations, on the
other hand, is the educational instruction and practice of working with students from
disadvantaged groups or marginalized communities, and it can either involve social justice as
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a contextual framework or not, but in order for it to be successful, it is hoped that it would
be incorporated (Gasman, Baez, & Sotello Viernes Turner, 2008).
Likewise, Bogotch (2000) argues that social justice and education should be applied
harmoniously through the work of schools, professionals, educators, government officials,
and academic disciplines. Bogotch’s stance on social justice echoes Dewey’s (1904) argument
that a student’s life experiences should not be separated or distinguished from what is
learned in the classroom, claiming that social justice is inherently an “educational
intervention” that requires “an ongoing struggle” (Bogotch, 2000, p. 2). Brennan and Naidoo
(2008), on the other hand, frame the importance of social justice within the context of higher
education as they address issues of access, social cohesion, meritocracy, inequality, equity,
and citizenship. They find, however, that there is little room for higher education institutions
to make an impact unless they reflect the social change they are expected to support in the
greater society (Brennan & Naidoo, 2008). Therefore, principles underlying social justice or
social change at the postsecondary level is rarely applied to the greater system of higher
education or the role of the state that oversees it. Rather, most social change discourse in
higher education is mostly limited to micro-level cases (i.e., university or classroom-level)
rather than comparative, let alone standalone national and regional cases. An additional
drawback is that the number of scholars, faculty, and staff committed to social justice at the
higher education level is rather scarce, which makes it more challenging to engage in
discussions of how higher education can promote social change. This gap is discussed
further when the roles and impact of higher education institutions at the micro and macro
levels are highlighted.
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Clark (1986) highlights three main traits that contemporary higher education systems
should have in place: justice, competence, and liberty; yet he stresses that justice is the most
pivotal of the three values. Formal education systems such as universities have been
identified as an advantageous outlet to educate and raise awareness about social justice in
both theory and practice (Kai, 2009), and they are commonly found to be breeding grounds
of resistance and social movements. Stromquist (2007), on the other hand, argues that
formal education systems such as the university most often function to perpetuate the
culture and priorities of the dominant society and/or state, rather than creating more
opportunities for social change, which they are fully capable of doing provided that they
have sufficient resources and a supporting, self-sustaining ideology. In the same instance,
however, Stromquist (2007) also highlights, for example, how nongovernmental
organizations (NGOs) advocating feminist-based work in the Dominican Republic and Peru
have highly benefited from the resources and capacities of higher education institutions that
were structured and shaped to promote social transformation even amidst the challenging
forces posed by the societies from which they emerged. Thus, the capacities and
potentialities of higher education are present, as long as they are meaningfully understood
and fostered.
Minority and Indigenous Rights to Education
Minority rights are indeed human rights; and there are three focal areas that minority
rights protections must address at the international level—survival and existence, protection
of identity, and equality and non-discrimination (United Nations, 2010). Like mutual
understandings of human rights and social justice, however, the definitions of minorities and
their rights are somewhat ambiguous. As a matter of fact, after the League of Nations
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dismantled in 1946, when all of its assets and responsibilities were transferred to the United
Nations, minorities were not of any particular concern on the global scale, so there was no
urgent interest in protecting their rights (let alone defining them), and the need to address
the rights of indigenous peoples were not even recognized (Thornberry, 2012). Although,
“[t]he vocation of the early post-1945 age was for self-determination, decolonization, and
nation-building. Powerful sentiments favored the simplification of identities; indigenous
peoples were subject to similar attempts to ‘write them out of the script’” (Thornberry, 2012,
p. 1). Furthermore, minorities were first mentioned in the 1960 Convention Against
Discrimination in Education (CADE), it was not until the International Covenant on Civil
and Political Rights (ICCPR)—adopted by the UN General Assembly in 1966–that the
protection of minorities was mandated and adopted by the UN General Assembly; and even
then, Article 27 of the ICCPR used language that limited this protection specifically to
minority groups classified by ethnic, religious or linguistic terms. Therefore, minority groups
identifiable by characteristics such as gender, sex, socioeconomic status, ability, age, marital
status, nationality/citizenship, or political affiliation are most often left unaccounted for
under this particular definition. Indigenous peoples, on the other hand, were not formally
addressed in an international treaty until more than 20 years later. The 1989 Convention
Concerning Indigenous and Tribal Peoples (No. 169) was the first binding instrument that
specifically (and exclusively) highlighted the need to protect indigenous peoples. In many
cases, indigenous peoples are lumped into the same category as “minorities” (more on the
definitions and perspectives of indigenous peoples and minorities is covered in chapter 4).
Incidentally, while some international covenants and conventions exist that are specific to
minority groups and/or indigenous peoples (see Table 2.2), most references to these
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marginalized populations are too broad and generalized within international human rights
(Sigler, 1979). Minority Rights Group International’s (MRG) definition of minorities
introduced in chapter 1 is far more detailed compared to most “international” definitions,
but it still leaves room for loopholes in overlooking or disregarding specific minority groups.
MRG identifies minorities as belonging to ethnic, religious, or linguistic groups that are not
“dominant” within society, while introducing another layer of characteristics, which may add
“further marginalization”—disability, sex/gender, and so on, thus implying that these
characteristics are only secondary, while in some states, they serve as the primary basis for
discrimination. In other words, a woman might not necessarily be considered or identified as
“minority” (at the state-level) unless she is also indigenous or belonging to another ethnic,
religious, or linguistic minority group; the intersectionalities of marginalization, therefore, are
sometimes forgotten or overlooked in international human rights discourses (which is
exactly why exclusive treaties were established for women, persons with disabilities,
indigenous peoples, and minorities, for example). Although the ambiguity of the term
minority may seem to be a contradiction with the adoption of international agreements
addressing women and indigenous peoples, for example, at the international level, a
common agreement of the term minority has yet to be established, so this study applies a
broader definition of the term where marginalized and disadvantaged groups are oppressed
by the state and/or majority population in the society, where the minority groups in question
are comprised of either ethnic or racial, national, linguistic, and/or religious identities.
The dominance and oppression of ethnic/racial identities are derived from
dichotomous notions of public and private spheres of society, whereby the “ethnic nation-state
incorporates ethnic and similar ascriptive characteristics into the very foundation of its
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public existence; consequently, it publicly recognizes one ethnic identity while deliberately
excluding (often forcibly) any others which might exist within its jurisdiction”; and although
international human rights law focuses on a notion of “universal humanity,” which endorses
the inherent equality and dignity of all, the concept still appears to disregard or overlook the
many ethnic and cultural distinctions that exist among peoples and groups even if the
universality of humankind is valued (Jackson Preece, 2005, p. 174). In cases where diversity
is unfavorable, ethnic or racial minorities not only become victimized by human rights
violations, but they also suffer the loss of specific rights that are unique and meaningful or
significant to their ethnic or cultural roots—the loss of a highly valued identity; the loss of
membership to a particular community that affirms and recognizes said identity; the loss of
place or “home,” where that particular community resides; and the loss of “meaningful
belonging” (Jackson Preece, 2005). Political theorists such as Kymlicka (1995), Raz (1990),
and Shklar (1990) propose the establishment of a multiculturalist citizenship within a
pluralist society that ensures ethnic or racial minorities can reside under the full and equal
protection of the law, because “the main premise is that ethnic minorities who are
recognized and supported by the state, and by extension international society, are far less
likely to challenge existing modes of authority” (Jackson Preece, 2005, p. 175).
Similar to understanding the identity of ethnic/racial minorities, linguistic minorities
are best understood within the context of nationalism “in which language is central to the
construction of the nation” (Heller, 2006). Not only has language been essential to nationbuilding, but it has also consequently led to the formation of minority groups. Heller (2006)
claims that language has been pivotal to nation-building in two ways—by establishing unity
and by legitimizing the nation. Speaking a shared language enables diverse people and
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communities to also share values and practices based on this common language.
Furthermore, by having a shared language allows a group to legitimately constitute a nation.
This is not to imply that nation-building is solely reliable on the development of a language;
it just means that language contributes to the affirmation of a “national” identity for a group.
This point is especially important in the case of linguistic minority groups, because on the
one hand, they exist due to the nationalisms that also exclude them and deny them their
rights (Heller, 2006), but on the other hand, minorities can use their “linguistic nationalism”
to empower themselves and challenge the power of the majority, such as the language
revitalization movements that began in the 1960s in Europe and North America and the
nation-building movements in the late nineteenth and early twentieth centuries in Western
and Eastern Europe, respectively (Habyarimana, Humphreys, Posner, Weinstein,
Rosecrance, Stein, & Muller, 2008) . Linguistic minorities are not only unique to the
Northwestern hemisphere, however, and it is essential to also acknowledge that linguistic
minorities—including indigenous peoples—through most parts of the world have or are
currently experiencing threats to linguistic preservation and identity. Henrard’s (2001)
analysis highlights the definition of a linguistic minority within the diverse South African
context, critiquing the divergence that exists between linguistic minorities’ rights in theory
and application. Likewise, Schlyter (2001) covers the language policies and strategies of five
newly-independent countries in Central Asia with regard to a need to improve language
proficiency within the various institutions of the state. Day (1985) sheds light on the
circumstance of “linguistic genocide” that occurs as a result of cultural contact and
interaction between two unequal societies. The phenomenon of a dying or decaying language
may be attributed to a number of factors, such as the link between language and social
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change, whereby changes in society reflect changes in the linguistic needs of a group’s
members or some languages evolve over time, and even transform into different languages
(Day, 1985). Despite the various causes for the evolution or transformation of language,
intentional “linguistic death” is due to a conflict between dominant and marginalized
populations, in which “an extreme case of language contact with the victorious language
slowly replac[es] the dying language (Day, 1985, p. 163). Just as is the case for ethnic/racial
minorities, therefore, “the central role that language plays in terms of identity, opportunity
and allegiance has long been recognized” (de Varennes & Murray, 2001, p. 56), which is even
more reason as to why securing and ensuring the protection of linguistic minorities is equally
important.
Identities that are not necessarily ascribed or confined to nationhood or language,
religious minorities experience unique circumstances. Rarely are the rights of religious
minorities understood, especially since religion is often perceived to be confined to the self
and/or a community of believers (Jackson Preece, 2005). However, it is clear that in many
instances, religion not only surpasses an individual’s relationship with the divine, but it also
involves human relations between both believers and other members outside of a particular
religious community (Jackson Preece, 2005). Religion is among the oldest sources of
collective identity and belonging among human civilization. Archaeological findings indicate
that religion played a pivotal role in both organizing and legitimizing human communities
throughout history and across cultures. Evident examples can be traced back to the lifestyle
norms and standards of ancient civilizations—Assyrians, Aztecs, Egyptians, Hebrews,
Mayans, Persians, and Tibetans, among others (Wuthnow, 1998). It is also evident that
religious differences around the globe, such as in the former Yugoslavia, Lebanon, Israel,
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Occupied Palestinian Territories (Palestine), Tibet, Nigeria, or Sudan, for example, are
identifiable sources of discord and contention. Even Huntington (1997), in his book, The
Clash of Civilizations, states that “revitalization of religion throughout much of the world is
reinforcing these cultural differences” (p. 28). Religious belief is something so defining for
individuals and larger religious communities so much that it defines people’s values,
identities, and actions. The European Court of Human Rights recognized that “religion is
one of the most vital elements that go to make up the identity of believers and their
conception of life” (Evans, 1997, p. 283). Although the UN Declaration on the Rights of
Persons belonging to National or Ethnic, Religious and Linguistic Minorities (1992) defines
the rights of various minority groups in general terms, religious minorities are unique in that
their identities are both individualistic as well as collective, and the dilemma arises when the
political community and religious community are in contention. Consequently, in many
states, the separation between religion and politics is not always an optimal solution, and this
is apparent in several sectors of society such as in education-related policy and legislation.
When it comes down to the education sector, minorities, indigenous peoples, girls,
women, persons with disabilities, the poor, and other underserved and marginalized groups,
face the greatest challenges in receiving equal treatment and access to education that meets
their respective needs. Minorities rarely gain access to education (especially at the higher
levels), and when they do have access, it is usually of the poorest quality (MRG, 2009;
Thornberry, 1991; Tomaševski, 2006). Under the international human rights law framework,
minority rights and indigenous rights, including the right to education, are also protected
under international law. There are protections and mechanisms in place for minorities and
indigenous peoples to claim their rights to education (Pentassuglia, 2002). Despite the
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potential avenues minority groups can take to ensure their rights to education, Thornberry
(1991) stresses that when considering minorities, “it is not the provision of a general right to
education that is important but what kind of education, bearing in mind that ‘education’ can
destroy a culture as well as protect it” (emphasis added, p. 366). For the most part, though,
international monitoring does not extend to factors such as educational content or curricula.
Rehman (2000) adds that an equal education may not be “equal” at all, especially if it means
that a free, compulsory education is dependent upon a minority or indigenous group’s
knowledge and use of the language of the majority/dominant group in educational
institutions. Currently, there are no international laws in place that account for these relevant
concerns, which will most likely further aggravate existing problems for minority groups
(e.g., identity crisis, poverty, and marginalization). In December 2008, the First United
Nations Forum on Minorities and the Right to Education was held in Geneva, where over
400 participants attended, including UN member-states, minority education experts, and
NGOs. It is clear, then, that the international arena has recently taken more of an interest in
the minority case, and it is possible that future developments may yield positive results to
address the current gaps within the international indigenous and minority rights framework.
Table 2.2 includes a list of important international instruments that address the protection,
rights, and security of minority groups and indigenous peoples.
Critical Discourses and Perspectives
As mentioned earlier, proponents of international human rights law believe that all
human beings equally share an inherent dignity and protection of rights as members of one
human race (Perry, 2005). Critics and opponents of “Western”-motivated notions of

60

Table 2.2 International Instruments Addressing the Educational Rights of Minority Groups

International & Normative
Minority Rights Instruments
Addressing Education

Date Adopted

Legally-Binding?

UN Declaration on the Rights of Persons
belonging to National or Ethnic, Religious
and Linguistic Minorities

18 December 1992

No

United Nations Declaration on the Rights
of Indigenous Peoples

13 September 2007

No

27 June 1989

Yes

Document of the Copenhagen meeting of the
conference on the human dimension of the
Conference on Security and Co-operation in
Europe (CSCE)

26 January 1990

No

European Charter for Regional or Minority
Languages

5 November 1992

Yes14

Framework Convention for the Protection of
National Minorities

1 February 1995

Yes15

UNESCO Universal Declaration on
Cultural Diversity

2 November 2001

No

International Convention on the
Elimination of All Forms of Racial
Discrimination

21 December 1965

Yes

International Covenant on Economic, Social
and Cultural Rights - Article 1

16 December 1966

Yes

Convention on the Rights of the Child Articles 17 and 30

20 November 1989

Yes

International Covenant on Civil and
Political Rights - Article 27

16 December 1966

Yes

Convention (No. 169) concerning
Indigenous and Tribal Peoples

14
15

Legally-binding in the Council of Europe.
ibid.
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“universal” or “international human rights,” on the other hand, contend that cultural,
economic, political, and social differences (and hence interpretations/perspectives) of
human rights must be respected and acknowledged, also asking questions such as whose
human rights and for whom? (Barreto, 2013; Mignolo, 2009; Twining, 2013; Waltz, 2001).
While international human rights frameworks have yet to be effectively enforced and
implemented in both formal and non-formal educational settings, specifically in protecting
the rights of minorities and indigenous peoples and their right to accessing quality education,
alternative critical views have been explored that are often reliant on postcolonial or
decolonial thought, race and ethnic studies, and gender studies, for example. Many critical
theorists have come to the forefront promulgating the importance of addressing oppression
of the individual, the community, and society in order to emancipate people of oppression
occurring across all three levels.
Critical discourse studies and critical theories, therefore, offer alternative perspectives
that often challenge the dominant ways of thinking and doing.
“In mainstream (critical) discourse analysis/studies,” Shi-xu (2007) claims:
discourse is usually understood as a linguistic, meaningful activity that is different in
kind from, though casually related to, context, the elements of which are largely of
Western origin and orientation anyway, are presented as more or less universally
applicable, implicitly or explicitly (p. 3).
Also, the critical discourse perspective helps conceptualize the diversity of cultures within
“human rights, the value of democracy, the principles of freedom and equality, and the value
of human dignity,” for instance (Maier, 2007, pp. 17-18). Regarding the dominance of
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“Western” ways of knowing within these spaces, Maier argues “one should not assume that
these principles, values, or norms are universally shared in their concrete application and in
their reciprocal relations,” because they
have been mainly elaborated in the West, and as the affirmation of cultural identities
has been realized in a context of Western domination, one has to be very careful to
consider the particular Western application of these—in principle—respectable
norms, values, and principles as being universally valid (p. 18).
Similarly, especially regarding human rights discourses, Barreto (2013) demands the need for
“decolonizing human rights” through decolonial theoretical discourse—founded in Latin
America (according to Barreto), which “could be seen as an aspect in the wider need to
decolonize knowledge—throughout the humanities and social sciences—both as an
intellectual and political standpoint of the Third World” (p. 4).16 Furthermore, Barreto,
argues, utilizing such a critical approach to human rights discourse “can be so that human
rights continue to be a hindrance to imperial projects today and in the future” (p. 4).
Mignolo (2009) echoes Barreto’s claims, conveying, “The future demands thinking beyond
the Greeks and Eurocentrism” and a “radical reconceptualization of the human rights
paradigm” (p. 49). While the application of decolonial discourses and theories is highly
encouraged in countering dominant perspectives and voices, these arguments do not support
human rights as a possibility for all, but rather as a transformed resistance movement. No
direct references to the language and content of international human rights discourses (i.e.,

16

Decolonial studies or theory is sometimes substituted for postcolonial studies, but some decolonial theorists
adamantly oppose likening the two approaches, as decolonial theory is named as such to deviate that although
events of colonialism were historical phenomena, its remnants remain, and therefore, we are not yet past
(“post”) colonialism.
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instruments) are made by these scholars, so their arguments appear unfounded, especially if
alternatives for defining human rights are not introduced nor explored. Ironically, Shi-xu
(2007) also argues that there is a greater need of discourses from the “non-Western Third
and Fourth World countries”—labels that have undoubtedly been inspired by “First World”
ideas that these scholars claim to be protesting. An unyielding foundation shared across
various disciplines of critical discourse, however, is the belief that critical discourse, and
theories, for that matter, involve an “intimate” relationship between power and identity
(Maier, 2007)—a relationship that is significantly pertinent to discourse spaces addressing
minority and indigenous peoples and their rights.
Kymlicka (1995) offers an interesting liberal perspective on minority rights within
“Western democracies”:
Given the spread of standardized education, the high demands for literacy in work,
and widespread interaction with government agencies, any language which is not a
public language becomes so marginalized that it is only likely to survive amongst a
small elite or in a ritualized form, not as a living and developing language underlying
a flourishing culture. (p. 78).
Similar to Thornberry’s (1991) argument, Kymlicka stresses that traditional formal education
structures have the potential to further threaten and marginalize people from
underrepresented groups. He also acknowledges, however, that minority groups have the
capacity and potential for marginalizing themselves as well. For instance, there are some
patriarchal and matriarchal minority and indigenous groups that prohibit girls and women
from pursuing an education (Kymlicka, 1995; Ng, Staton, & Scane, 1995), thus perpetuating
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the cycle of oppression against minorities within broader minority and indigenous
populations (e.g., indigenous women with disabilities).
Some feminist theories, on the other hand, shed unique perspectives on indigenous
and minority experiences and responses to the education system. Educational institutions
are identified as patriarchal in nature and founded upon the ideals of white or “Western”
men (Ng et al., 1995). It is understood that “[i]f minority students wish to compete and excel
in this [educational] system, they must learn to internalize the standpoint and code of the
‘culture of power’ and operate within it” (p. 148). This notion is similar to Frantz Fanon’s
(1967) argument that colonialism is internalized by the “black man,” who adopts an
inferiority complex to the “white man,” thus even emulating his habits and oppression. This
behavior, Fanon asserts, is attributed to upwardly mobile and educated black men who study
and master the language of the colonizer. A main outlier, however, is that Fanon’s reference
to the racially-oppressed is universally male, leaving an invisible trace of disparities and
similarities across gender lines (Bergner, 1995). In most cultural and global contexts, women
and girls belonging to minority and/or indigenous groups face greater challenges in
achieving educational rights, including both accessing education compared to their male
counterparts and even being treated equitably and equally in the classroom (aside from the
greater societal obstacles that are often faced outside of educational institutions) (MRG,
2009). In other words, education systems should not be expected to change in order to
accommodate marginalized groups, rather the role of the minority or indigenous student is
to conform to the structure that already exists and work within it (rather than against it, even
if it manages to further marginalize them). This concept is equivalent to, for instance,
requiring that women adopt patriarchal postures in order to “succeed.” A major critique of
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feminist theory, however, is that it is often dominated by white women’s voices, particularly
those from the Northwestern hemisphere, who often fail to recognize and include the
unique experiences and voices of women from underserved and marginalized communities,
such as minority groups and indigenous peoples (Ang, 1995; bell hooks, 2000; Mohanty,
1986; Narayan & Harding, 2000; Sandoval, 1991, Smith, 2005). Proponents of political,
global, and transnational feminism argue that issues relevant to the development and
implementation of new formal and non-formal education structures and the sustainability of
existing policies, structures, curricula, and pedagogy should be revisited in order to address
and include diverse, multicultural experiences of marginalized populations that are frequently
overlooked within international discourses on education (MRG, 2009).
Rezai-Rashti (1995) proposes two specific education strategies for educators to help
them challenge the dominant, oppressive systems minority groups face—multicultural
education and anti-racist education, where teachers are encouraged to teach critically and
introduce pedagogy and curricula that are intercultural and pluralistic in nature. As a
challenge to critical theorists, Rezai-Rashti (1995) emphasizes the need for transforming the
educational experience of underserved populations by arguing for the reform of current
education policies, as well as the introduction of new policies into practice.
The Role of the Academic Institution
Behind every formal educational institution, there are underlying values and a
philosophy of some kind by which the production and delivery of education is based.
Additionally, the overall goals and objectives of any educational system determine exactly
what such a philosophy is in the first place. Ideally, it is assumed (or expected) that these
beliefs are commonly held by everyone working within the institution, as well as all other
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stakeholders involved—administrators, faculty, students, and staff. Michael Apple (2004)
observes, “one of the ways schools are used for hegemonic purposes is in their teaching of
cultural and economic values and dispositions that are supposedly ‘shared by all’” (p. 59). He
argues that schools, in reality, however, are built to preserve the culture of the “most
powerful segment of the population” (p. 59). Although, Apple (2004) explicitly attributes this
phenomenon to American schools, it may apply to any school globally. If the higher
education institutions are microcosmic models of the minority elite of society, then surely, the
underserved minority population is not represented equitably or appropriately—in many
cases, not at all. Some may question, therefore, how this impacts the education of minority
and indigenous populations within these very same institutions. There are also schools,
however, that do assume that the foundational principles of the institution are shared among
staff and students alike and that minority and indigenous voices are taken into consideration.
Firkatian (2009) references Buchvarov’s concept of “inherited iconography,” more
specifically “a collection of symbols, beliefs, images, and ideas that exert a powerful
attractive force for the society’s members” (p. 181). Therefore, some may argue that the
“modes of domination” (Bourdieu, 1977) are systematically in place within higher education
governance structures. This power of the academic institution is similar to Gramsci’s notion
that the preservation and production of knowledge within institutions is controlled by a
greater segment of society that would like to maintain ideological dominance (Bates, 1975).
Likewise, Dewey (1916) points out, “some portions of the whole social group will find their
[educational] aims determined by an external dictation; their aims will not arise from the free
growth of their own experience, and their nominal aims will be means to more ulterior ends
of others rather than truly their own” (p. 117).
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For several radical political leaders, however, higher education institutions helped
them challenge and resist colonial and imperialist dominance in country X, Y, and Z,
respectively. Julius “Mwalimu” Nyerere, for example, utilized education systems and
universities in particular to promote Tanzanian nationalism and self-sufficiency, so they were
active in transforming the development of the country. Social movements, especially those
intended to serve and educate marginalized and disadvantaged groups are unique
opportunities to help empower and strengthen communities that are oppressed by the state.
After reflecting on the education initiatives of street children in Brazil, Dewees and Klees
(1995) address and recognize the significant role of social movements in how they can
possibly be the “only viable means of generating the power necessary to pressure the state
into enacting progressive social change” albeit as challenging as it might be (pp. 99-100).
Social movements, they argue, are effective as long as they are fully capable of building up
the strength and “power” to promote change (Dewees & Klees, 1995). While social
movements supported by higher education institutions have known to be quite effective,
they most often function at the macro-level, are grounded within contentious motivations,
and result in temporary or short-term “solutions” (Davis, McAdam, Scott, & Zald, 2005;
McAdam, Tarrow, & Tilly, 2001; McAdam, McCarthy, & Zald, 1996). Higher education
institutions have the potential to serve as feasible channels and instruments in order to effect
such change, but such change must begin internally, within higher education institutions and
systems, themselves, if society is to benefit as well.
Higher Education for Social Change
For the most part, notions of social change within the context of higher education
might bring to mind “familiar” images of student protests, activism, and campaigning on
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university and college campuses; and it is true that higher education institutions have
historically served and currently still function as venues for both catalysts and deterrents to
social change and activism in many parts of the globe. In South Africa, between 1948 and
1994, faculty and students from predominantly black segregated postsecondary institutions
(many of whom were associated with the black consciousness philosophy) played vital roles in
mass mobilization resistance against the apartheid socio-political order (Fiske & Ladd, 2004).
Similarly, between 1971 and 1972, students at the American University of Beirut in Lebanon
went on strike, occupied campus buildings (as well as the Ministry of Education), and
clashed with “rightist” students and police in response to a 10% tuition fee increase
announced by university administration (Farsoun, 1973). While universities and colleges still
create spaces for such mobilization and momentum to take shape, the idea of higher
education institutions functioning in order to promote social change is taking on an entirely
new meaning today, especially worldwide.
In the recent Higher Education in the World Report 5: Knowledge, Engagement and Higher
Education: Contributing to Social Change, the Global University Network for Innovation (GUNi)
(2014) and 76 authors from around the globe introduce a “vision for a renewed and socially
responsible relationship” between higher education, knowledge, and society. The report has
a dual purpose: 1) to analyze the evolution of understanding about “who the agents of
knowledge creation are and how the creation, distribution and use of knowledge are linked
to our aspirations for a better world”; and 2) to provide visibility as well as “critically
examine one of the most significant trends in higher education over the past 10–15 years: the
growth of the theory and practice of engagement as a key feature in the evolution of higher
education” (p. 1). The advantages of promoting diversity, equitable access, and indigenous
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knowledge are also highlighted as effective strategies in identifying the role of inclusion in
higher education for social change.
Unfortunately, however, the connection between higher education and social change
still has diverging implications for some researchers and scholars in the field. Green and
Renton (2009) propose alternative models to the interdependent relationship between higher
education institutions and the state so that universities can become less “dependent” in
order to allow university administrations more autonomy in working to advocate “social
change” in society, especially as it relates to funding and governance. However, university
accountability and transparency should not be compromised in the process. Most studies
connecting higher education to society focus solely on industry or economic-driven
relationships (Cochrane & Williams, 2010). As academic institutions are developing their
own identities, however, social change has taken on a more “wholesome” meaning, whereby
higher education institutions are finally gaining recognition as instruments (not solely as
venues) for social change. Brennan, King, and Lebeau (2004) studied higher education
institutions within transitional societies such as Central and Eastern Europe, as well as postapartheid South Africa, and they found that
the governments who are funding generally expanding higher education systems and
the international bodies encouraging them to do so are, on the whole, not doing it
because of a belief in the intrinsic good of education. They have more instrumental
purposes to do with economic development, social cohesion, national identity and so
on (p. 58).
So even in the findings of Brennan et al. (2004), States appear to be distinguishing the social
benefits of higher education from socioeconomic development and citizenship within local
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communities and the greater society. Through the analysis of historical findings, Silver
(2007) also discovers that the relationships between higher education institutions and local
and regional communities have been strengthened through economic ties while overlooking
the social benefits. Even in developing countries, the establishment and progress of
universities are based on internal factors such as university-government relationships,
establishing autonomy, addressing accountability, supporting academic staff in new roles and
positions, and managing expansion while preserving equity, raising quality, and controlling
costs (Chapman & Austin, 2002). The capacities and capabilities of higher education
institutions are often taken for granted, as well as the right to higher education. Lucas (1970)
reminds us of the initial purpose of higher education institutions that served elite classes as
opportunities of “privilege,” but now that the number of higher education institutions has
multiplied and become more accessible for many (mostly socioeconomically advantaged
populations due to the expansion of costly, privatized colleges and universities), this
transition may potentially lead one to pose the question “What about the right to higher
education?” What about all rights?
Underrepresented Groups in Higher Education
Across the board, statistics have indicated that minority populations are largely
underrepresented within higher levels of education. At the postsecondary level, the
discrepancy between the dominant society and its marginalized or underserved populations
can sometimes appear to be so great. Higher education institutions can be notably
“homogeneous,” and consequently, they are sometimes characteristic of having cultural
disconnects between students from underrepresented groups and the institutions (Enger,
2006). Although Enger’s remarks are specific to colleges and universities in the U.S., it is
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also believed that such gaps exist within other universities around the world as well,
particularly where there are clear divisions and/or tensions between majority and minority
populations within societies. Altbach (1998) finds that university students in the
“developing world” (although true of the “developed world” as well) are considered to be
the most affluent and “elite,” not necessarily representing the heterogeneity of a respective
country’s population, thus further widening the gap between the rich and poor communities.
In transitional and developing countries, most university students represent urban
populations whereas the countries themselves are predominantly rural, where more than a
quarter of the world’s illiterate minority and/or indigenous population resides (Curtis,
2009).17 Higher education institutions become highly centralized and concentrated within
highly-populated urban areas, where most of the sparsely distributed peoples from minority
and indigenous communities residing in rural areas will be unable to access them due to the
interwoven historical, socioeconomic, political, and cultural factors of the landscape in which
they were established. Therefore, it is evidently clear that indigenous and minority
populations have not even begun to reach an equivalent level of education or affluence to
gain equal access to postsecondary education. The primary focus here is to address the needs
of marginalized and oppressed populations—those that are often isolated and settled along
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In most rural regions, the illiterate population is significantly higher. In China, for instance, national statistics
from 2000 indicated that out of the 87 million illiterate adults in the country, nearly 40 percent live in mainly
rural, western areas, where minorities account for the highest proportion of the population and where the
illiteracy rate is the highest in the country (Curtis, 2009). Although UN agencies working on education do not
have any statistics highlighting the percentage of minority and indigenous populations that comprise the over
101 million illiterate children in the world, evidence suggests that it is somewhere between 50 and 70 percent.
By 2015, the UN projects that there will be approximately 700 million adults in the world who still will not be
able to read or write. If the percentage of illiterate adults and children from minority and indigenous
populations is so significantly high, then it is clear that this proportion of the world’s population will not access
any institutions of higher learning (let alone formal education at the primary or secondary levels).
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the periphery of society, unable to access equal and equitable resources due to discriminating
practices, policies, and laws that are either directly or indirectly debilitating and further
marginalizing them. When considering what particular approach is most suitable in the
educational instruction of populations that have been oppressed or marginalized, it is best to
first know and understand the backgrounds of these intended recipients of such formal
education. Of course additional factors should be taken into consideration (i.e., instructor
expertise, environment, resources available), but ultimately the needs of the target population
should drive the research.
Minorities and Indigenous Peoples’ Unequal Access to Higher Education
Compared to their majority counterparts, individuals belonging to minority groups
and indigenous communities are less likely to attend and graduate from institutions of higher
learning compared to their majority counterparts, and this discrepancy is due to a number of
interconnected factors. It is important to highlight, however, that the various barriers to
accessing higher education that minority groups and indigenous peoples face vary from state
to state. Unjust discrimination against minority groups and indigenous peoples is conducted
in a number of forms, but the acts of discrimination are commonly founded upon prejudices
against a particular national, ethnic, linguistic, religious, or indigenous group. As mentioned
earlier, women and girls from minority and indigenous communities, in particular, face
greater challenges in gaining equitable and equal access to education and continuing on to
higher levels of education, “especially in highly patriarchal family and community structures”
(Office of the High Commissioner for Human Rights, 2012). Factors that contribute to the
very low rate of minority groups and indigenous peoples accessing universities and colleges
have much to do with several factors that are already marginalizing them culturally,
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economically, historically, politically, and/or socially. Table 2.3 below includes some
common barriers that marginalized populations face in accessing education at any level.
In addition to addressing specific factors presented in the table above, which may
contribute to the educational discrimination (via the purposeful denial of access) of
marginalized peoples, Sayed (2009) also states that such discrimination against minorities and
indigenous peoples who are excluded from education and further marginalized must be
addressed by overcoming three specific obstacles—ensuring physical access to education, as
individuals from some minority groups and indigenous communities are denied physical
access to education across all levels. A second hurdle is ensuring quality education when
marginalized peoples do have physical access to schools, especially since when most students
from underrepresented groups finally gain access to education, it is most often of poor
quality, which creates various challenges for the students. If “[t]he quality of the educational
experience has a crucial effect on the demand for and completion of primary education”
(Sayed, 2009, p. 25), then clearly this affects advancement and matriculation to secondary
and tertiary education as well; and the rate of retention as well as the progression to higher
levels of education will continue to decrease for many members of these communities as
they recognize that services offered by educational institutions do not meet their respective
needs and are both alienating and exclusionary. The third and final challenge is specific to
when individuals from minority and indigenous groups complete their education. After
completing their formal education, marginalized groups discover the advantages they have to
participating in the labor market as well as how their educational credentials influence their
social status. In many cases, however, minorities or indigenous peoples are still
underrepresented in many key positions within society. In the U.K., for instance, there are
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very few (if any) minority ethnic staff working in senior civil service positions; clusters of
staff from minority populations are often found working at lower levels of employment.
Universities in the U.K. also fail to wholly represent the minority ethnic members of society
(Sayed, 2009).
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Table 2.3: Barriers and Bridges for Minorities and Indigenous Peoples to Access Higher Education

Barriers to Education
Conflict

Culture

Disability

Discrimination

Disease

Family breakdown
Language
Location

Poverty

Description
Due to the aftermath of war or conflict, members belonging to minority groups often
become mentally and physically disabled, orphans, refugees or internally displaced people.
Some cultural traditions and customs held and practiced by peoples and groups promote
and foster socialized behaviors and beliefs that lead to inequality and inequity that often
result in preventing and/or creating barriers to education (e.g., gender-based stereotypes
nurtured by patriarchal customs).
Disabled children and adults have limited access to educational facilities, learning
equipment and educators who are trained to teach them. This is particularly the case in
rural areas or urban slums in developing countries.
People from a marginalized ethnicity, religion, tribe or class often experience educational
exclusion due to negative social attitudes, sometimes over a long period of history. Even
when they have access to education, they suffer from verbal and sexual abuse and school
curricula/pedagogy do not meet their needs.
People who are affected or infected by HIV/AIDS and other illnesses diseases often
become marginalized due to social stigma, poor health, or increased costs for treatment.
Those who are children are also more likely to become orphans with little or no protection
from violence.
People often leave home due to family problems. These include: family crisis,
unemployment, divorce, alcoholism and substance abuse weakening family ties.
Most minorities and indigenous peoples are fluent/proficient in languages that are not
recognized by the state and/or not spoken, learned, or taught in formal educational
institutions, which further marginalizes and excludes these groups altogether.
Indigenous, rural or nomadic people often live in marginalized areas where access to basic
facilities such as health care and education is limited. They are also less likely to be
registered at birth and are more prone to poor health and low participation in education.
Coping with poverty is often addressed by partaking in some type of labor, which makes
it more challenging to access school or higher levels of learning. Many marginalized people
work on the streets, in hazardous places, or as sex workers due to household poverty.
Such children are at risk of mental, psychological, physical and sexual abuse.
76

Incentives to Allow Access






Special admissions policies
Reservation schemes
Scholarship, bursaries, or stipends
Reduce or eliminate direct costs of
schooling
 Grants (conditional, unconditional,
cash and in-kind)
 Native language instructors and
relevant culturally-sensitive curricula
and pedagogical approaches
 Indigenous and minority-serving
institutions

Although such barriers have historically and currently still do exist, there are avenues
that can be taken both at the grassroots and policy levels. Petherbridge-Hernández (1990)
analyzes the case of the underground instruction of Catalan (language) over a 30-year period
in Catalonia through Paulston’s framework for “liberating non-formal education.” She found
that the linguistic education of Catalan was quite effective in promoting strong, collective
social movements among minority and indigenous populations in Europe and North
America, later changing educational policies in Spain regarding language instruction, and
thus making way for the inclusion of Catalan. Though minority groups have faced either
systematic or unmethodical barriers to accessing higher education over long periods of time,
steps are being taken to address this global problem. Examples of such actions taken to
promote minority group access to higher education include the establishment and
implementation of affirmative action and/or quota systems, desegregation plans, inclusion
strategies, minority-serving institutions, indigenous knowledge applications in contemporary
policy, distance education or online learning, and the emergence of more universities and
colleges throughout the country due to the growing trend of privatized, low-quality higher
education institutions.
Studies have further indicated that granting minority populations access to higher
education yields results and policies that are not only beneficial to the individual student, but
to the greater society as well. In several countries, it has been proven that having a mother
with secondary or higher education reduces the rate of child mortality by more than 50%
(MRG, 2009). Over time, state governments and universities have been gradually realizing
the importance of granting access to postsecondary education institutions available to all,
including marginalized populations. In Northern Ireland, the conflict between Protestants
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and Catholics was reconciled, in part, due to a greater influx of Catholic students being
admitted into universities (Curtis, 2009). It was not until 2007 that the Spanish government
publicly announced in the Segovia Declaration of Nomadic and Transhumant Pastoralists
that all nomadic communities have the right of equal access to higher education.
Consequently, relations between Spain’s education ministry and its rural populations have
been strengthened, yielding mutual benefits for nomadic and pastoral citizens as well as the
state’s economy (MRG, 2009).
Measures to Address Systemic Barriers: Affirmative Action and Quota Systems
The United Nations guidelines on international standards regarding the
implementation of minority rights include that
[d]ifferential treatment may be permissible if its objective is to overcome past
discrimination or address persisting inequalities. In fact, international human rights
law provides for the adoption of special measures in favor of certain persons or
groups for the purpose of eliminating discrimination and achieving full equality not
only in law but also in practice (2010, p. 9).
Affirmative action or one form of “positive discrimination” policy as some may refer to it
(Weisskopf, 2004) (despite the United Nations’ request to avoid such terminology and
alternatively opt for terms such as “positive action” (United Nations, 2010)) within higher
education institutions has caused some great controversy among scholars, academics, and
policymakers ever since it was first introduced within U.S. higher education systems (2003
Supreme Court decision, Gratz v. Bollinger, 539 US 244). Such affirmative action policies
regarding admissions at universities and colleges across the country were specifically
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targeting the classification of race as the primary determining factor in admitting students
from minority populations. It was proposed to be a temporary solution, and it was actually
introduced in the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) in Article 2.2:
States Parties shall, when the circumstances so warrant, take, in the social, economic,
cultural and other fields, special and concrete measures to ensure the adequate
development and protection of certain racial groups or individuals belonging to
them, for the purpose of guaranteeing them the full and equal enjoyment of human
rights and fundamental freedoms. These measures shall in no case entail as a
consequence the maintenance of unequal or separate rights for different racial
groups after the objectives for which they were taken have been achieved.
Soon afterwards, other countries followed the U.S. model of affirmative action. In 2000, the
state legislature of Rio de Janeiro adopted affirmative action quota policies for two public
universities in order to increase the percentage of Afro-descendants, indigenous peoples, and
applicants with disabilities (Pereira, 2003), but it was not until only most recently that Brazil
passed a national law requiring all public universities in the country to reserve half of their
admission spots to adults from lower socioeconomic status backgrounds (Rogers, 2012).
The Sri Lankan government also implemented the policy in the 1970s in order to address the
discrepancy British colonialism had created between wealthy and poor educational facilities
in the country (de Silva, 1997); and in 2008, the Supreme Court of India upheld the ruling
that specific “reservations” be set guaranteeing members of the “other backward class” 27%
of the spaces available in public higher education institutions despite how highly debated the
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quota policies have been over the past 30 years, particularly by those individuals who do not
comprise any of the three groups for which the Parliament of India set reservations for—
“Scheduled Castes” (SC), “Scheduled Tribes” (ST), and “Other Backward Class” (OBC)
(Laskar, 2010), similar to Brazil’s newly adopted quota policy. In most Canadian universities
and colleges, First Nations (indigenous peoples of Canada), aboriginal, persons with
disabilities, and women are eligible for special access and exclusive scholarship opportunities
once careful review is conducted of their admissions applications. In the Northwest
Territories, for example, these same aforementioned four designated groups are eligible for
“priority status” considerations in education and employment (Northwest Territories, 2009).
Malaysia and South Africa both pose interesting affirmative action cases, where in both
countries, the politically dominant groups (and numerical majority)—Bumiputera in Malaysia
and Blacks in South Africa—are socioeconomically disadvantaged, thus leading to special
higher education provisions set for their respective minority groups (Lee, 2010). Despite the
fact that affirmative action and quota policies have a number of critics, a few States have
relied on them as ideal solutions (even if temporary) to increasing the rate of minority
students attending higher education institutions.
Minority-Serving Institutions
White and Dixon (2007) highlight partnerships forged between minority institutions
for higher education (MIHEs) and federal agencies in the United States, ensuring that
minority education is of particular concern to the state. However, there appears to be a bias
on the part of the federal government that overlooks the many problems that several
minority-serving institutions (MSIs) are currently facing, especially in regards to poor quality
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and low graduation rates among students (Feldman, 2014). Not all MSIs in the U.S.,
however, were or are created equal. Some MSISs were established by the federal
government, and others were grassroots initiatives developed by local stakeholders in the
community who had a genuine concern for having safe spaces that maintained cultural,
linguistic, ethnic, and racial relevance and coherence at the tertiary level. Bergin et al. (2007)
also focus on minorities in the United States, where they analyze EXCEL, a program
developed to encourage minority youth to pursue higher education after graduation from
secondary school. Aside from the U.S., minority-serving institutions (MSIs) that specifically
target and/or accommodate specific minority groups exist in other parts of the world.
Canada, China, New Zealand, Nicaragua, and South Africa, among others, are known for
establishing such higher education institutions, even though MSIs are, in the words of
scholar and Spelman College18 Board of Trustees member Walter R. Allen, “a uniquely
American creation” (Gasman et al., 2008, p. xv). In the United States, MSIs traditionally
include tribal colleges and universities (TCUs), Historically Black Colleges and Universities
(HBCUs), Hispanic-serving institutions (HSIs), and Asian-American and Pacific Islanderserving institutions (AAPIs) (McDonald, 2012). MSIs, especially for indigenous
communities, are also surfacing in other parts of the world, including Australia, Canada, and
New Zealand (Cole, 2011).
Established prior to 1964, historically black colleges and universities (HBCUs)
pioneered the way for the establishment of minority-serving institutions in the United
States—the first one being founded in 1837 in Cheyney, Pennsylvania—before slavery was

18

Founded in 1881, Spelman College is an HBCU primarily attended by women of African descent.
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abolished, particularly since most free Blacks/Afro-descendants were not granted access to
any other historically White institutions (HWIs) or predominantly White institutions (PWIs)
that were already established in the area (Gasman et al., 2008). There are currently 103
HBCUs—public, private, four-year, and two-year—in the country (Brown II & Davis, 2001).
Prior to the Civil War and even prior to the abolition of slavery, HBCUs were the only
postsecondary institutions available to Black students throughout the country. It was not
until 1954, when the U.S. Supreme Court ruled in the prolific Brown v. Board of Education
case that “separate but equal schools” were unconstitutional. In addition to the 103 HBCUs,
50 predominantly Black institutions (PBIs) emerged in some parts of the U.S. before and
after 1964. Predominantly Black colleges and universities are institutions with an enrollment
of more than 50% Black students, which were not founded primarily for the education of
persons of African descent (Brown II & Davis, 2001). Unlike HBCUs and PBIs, most tribal
colleges and universities have received little attention beyond the borders of Indian Country,
but despite their unprecedented growth and progress in the civil rights of Native peoples
during the 1950s and 1960s, there were still comparably very few TCUs available to Native
American Indian students (Guillory & Ward, 2008). Some HBCUs even admitted Native
students prior to the establishment of TCUs since indigenous peoples in the U.S. were also
barred from accessing PWIs and TWIs. Initially, only 15 tribal colleges were chartered by
tribal governments, and over time, the number of TCUs grew to 37, but only five of them
offer four-year bachelor’s degrees, and two of them offer master’s degrees. Another unique
feature of TCUs is that “[a]lthough general patterns common to [their] operation . . . can be
discerned, each institution molds its educational process to the community in which it
exists” (Pavel, Inglebret, and Banks, 2001, p. 53). Today, all 37 TCUs are part of the
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American Indian Higher Education Consortium (AIHEC), which serves the TCUs through
public policy, advocacy, research, and program initiatives to “ensure strong tribal sovereignty
through excellence in American Indian higher education” (AIHEC, 2015). Hispanic-serving
institutions and Asian-American and Pacific Islander-serving institutions emerged in the
1990s, and they are more or less located in areas where the racial/ethnic demographic
population is reflective of the majority of students enrolled at those respective MSIs. Thus,
HSIs and AAPIs were not necessarily established to specifically accommodate the cultural
relevance and needs of these respective populations, but rather, they evolved (over time) into
having significant enrollment rates (approximately 25% or more) of Hispanic/Latino and
Asian-American and/or Pacific Islander students, respectively (MacDonald, Botti, and Clark,
2007). Since the passage of the Higher Education Act of 1965,19 higher education strategies
and policies targeting have been rather complicated and unsupported by U.S. federal and
state governments. Consequently, the Hispanic Association of Colleges and Universities
(HACU) was established in 1986. The primary role of HACU is to “unite the de facto
Hispanic colleges and universities into one organization to garner political mobilization and
direct strategic initiatives at a national level for Hispanic higher education” (MacDonald,
Botti, and Clark, 2007, p. 492). Although Allen claims that MSIs are “uniquely American,”
perhaps only the term “minority-serving institutions” is a U.S. invention, but the concept and
establishment of such institutions is clearly evident in other parts of the world.
In South Africa, during apartheid, segregated universities for Black and Colored
students were established arguably to meet the educational needs of these minority
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Signed into law by President Lyndon B. Johnson, the Higher Education Act (HEA) of 1965 is the federal law
that governs the administration of federal student aid programs at the tertiary education level.
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populations, but rather, critics of apartheid believed that the Bantu Education Act 1953 and
the Extension of University Education Act of 1959 were implemented to legalize aspects of
apartheid, leading segregated education systems within all educational institutions to further
marginalize the Afro-descendant population by funneling them into careers intended for
unskilled and manual labor (Clark & Worger, 2011). Post-apartheid new higher education
policies, on the other hand, were
predicated on an assiduous transformation imperative . . . [which was] was driven as
much by the need to undo the iniquitous legacy of apartheid and years of white
minority hegemony over the academe, as it was by a duty to re-establish higher
education institutions in the post-apartheid reform milieu (Barney Pityana, 2010, p.
39).
Interestingly, minority-serving institutions based on racial/ethnic identity were not the only
trend that followed with higher education reform in South Africa, as several women’s
colleges were established throughout the country as a national effort in order to provide
more opportunities for women in academe. In Israel, several Arab universities were also
created in order to address the unequal access and resources Arab minorities were
experiencing in the country. Minority-serving institutions are also based upon social justice
frameworks, coalition building, collective identity, and student empowerment (Gasman et al.,
2008), which are key components of a social movement. Minority-serving institutions and
various ways in which they emerged are one of many models in which minority groups and
indigenous peoples that are excluded from accessing higher education altogether or who face
obstacles that are not conducive to their needs can potentially (but not always) gain support
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and access that they might not receive at postsecondary institutions that reflect ideologies of
the dominant society. MSIs have the capacity to provide an overall environment of
inclusiveness whereby minorities and indigenous peoples can have their individual and
collective identities reaffirmed and validated by their peers, which can become quite
empowering for such persons and groups that are otherwise marginalized or
unacknowledged. Likewise, pedagogies, activities or events, and curricula at MSIs are usually
customized to serve the populations they mainly target, particularly as they relate to
language, gender, class, as well as historical, cultural, political, social, and spiritual and/or
religious relevance to their identities and socialization. In addition to advantages of MSIs,
there are also some challenges and limitations ascribed to them.
One of the main challenges for MSIs is maintaining economic stability and
transparency. For the most part, MSIs must remain financially self-sufficient—even if some
receive partial monetary support from national governments and/or private donors. An
HBCU in Virginia is currently on accreditation probation for its failure to complete financial
audits over two consecutive years (Reilly, 2014), and a wananga—a Māori higher education
institution in New Zealand—had to cancel over 200 student qualifications and pay back $5.9
million ($4.6 million U.S.) to the Tertiary Education Commission after an external audit
discovered that the university was overfunded for the past five years (3 News, 2014). Nearly
all staff and faculty of the Bahá’í Institute for Higher Education (BIHE) in Iran are
volunteers who do not receive any monetary or other form of material compensation.
Although financial insecurity is not a problem suffered by all MSIs, it is a common obstacle
for most of them nonetheless. Economic setbacks make MSIs susceptible to many other
problems, including the lack of properly trained staff and educators, significantly low wages
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or salary for university personnel, facilities and resources of poor quality, corruption and
mismanagement of funds, high employee turnover, vulnerability to closure or loss of
accreditation, and so on. Aside from economic relevance of admissions, MSIs are tasked
with keeping enrollment numbers high and ensuring the matriculation of their students. In
the U.S., competition due to the expansion of private and virtual higher education programs
and institutions, as well as the incentives “elite” TWIs and PWIs are offering minorities and
indigenous candidates is also contributing to an overall decline in MSI enrollment rates. It
may even be argued that because they are characteristic of serving specific, underrepresented
members of society, they exclude or are unwelcoming to non-minority and non-indigenous
or White students.
Desegregation and Inclusion
The landmark 1954 U.S. Supreme Court decision in Brown v. Board of Education
challenged the government’s segregation of schools into the notion of “separate but equal”
on the grounds that discrimination based on race was deemed unconstitutional (Litolff,
2007). With the assistance and support of the National Association for the Advancement of
Colored People (NAACP), third-grader Linda Brown, along with her family, was able to
appeal the Supreme Court, which catalyzed the modern civil rights movement.
Consequently, desegregation or integration has been used as an effective strategy in
redistributing the ratio between minority-majority groups within institutions for purposes of
achieving equity and equality, particularly within the higher education sector (as it relates to
access to resources) since the mid-nineteenth century in the United States. Public and private
universities and colleges in the southeastern and southern regions of the United States were
among the first higher education institutions to be desegregated in the country (Kean, 2007).
86

Desegregation of higher education institutions is not only unique to the U.S., however.
Beginning in 2005, several states across Central and Eastern Europe adopted national Roma
integration strategies in order to accommodate more Roma students in traditional
universities and colleges within their respective countries. For the most part, primary and
secondary schools serving Roma populations are segregated from mainstream schools, and
educational instruction and materials are solely offered in the Romani language; they are also
characteristic of much poorer quality and have significantly less resources available to
students and educators (European Roma Policy Coalition, 2012). Consequently, segregation
at the lower levels has made it nearly impossible for Roma students to advance and enroll in
higher education institutions in these countries.
Although some are highly critical of segregated schools, others might still question
why desegregation efforts are even exerted if minority-serving institutions continue to exist
and function as they do. To some, it may even seem rather paradoxical or contradictory.
However, some critics of desegregation believe that in some cases, segregated learning for
marginalized and oppressed populations might be more beneficial to the progress and
wellbeing of members from these particular communities (Irwing, 2011). As Sayed (2009)
mentioned earlier, most educations systems are framed by systems and structures that often
perpetuate the marginalization of marginalized populations due to a lack of sufficient or
adequate knowledge in how to best serve students from a particular underrepresented group.
In such cases, segregated educational facilities are more appealing and receptive to serving
students from marginalized communities. In other instances, the demographics of segregated
schools mirror the communities they serve. In his article “Would African-Americans Have
Been Better Off Without Brown v. Board of Education?,” Balkin (2002) argues that school
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segregation had much to do with residential segregation produced by racially discriminatory
housing and real estate policies that were created by private entities and governments at
state, local, and federal levels, but this could be true for any part of the world where de facto
(“as a matter of fact”) or de jure (enforced by law) segregation of marginalized groups of any
kind is evident.
Application of Indigenous Knowledge
Echoing the sentiments of critical discourse scholars and critical theorists, especially
within decolonial theory spheres, there is a rapidly growing movement to revive and
promote indigenous knowledge systems within higher education systems in order to balance,
as well as challenge the more common “Western” higher education paradigms. According to
UNESCO (2003),
“[l]ocal and indigenous knowledge” refers to the cumulative and complex bodies of
knowledge, know-how, practices and representations that are maintained and
developed by peoples with extended histories of interactions with the natural
environment. These cognitive systems are part of a complex that also includes
language, attachment to place, spirituality and worldview.
Although there are many different terms to identify indigenous knowledge globally (e.g.,
traditional ecological knowledge; ethnoscience; local knowledge, and so on), a shared
concept among all forms of indigenous knowledge is the belief in the intertwining and
mutual dependency of nature and culture (UNESCO, 2003).
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The application of indigenous knowledge in education policy is definitely a unique
and most likely, the least common approach used among the various strategies individuals,
communities, organizations, and states are implementing in order to attract and better serve
the needs of minority and indigenous students in higher education institutions that are
traditionally white institutions (TWIs) or PWIs. However, the scarcity of utilizing this
approach has to do with the fact that higher education institutions that are currently applying
indigenous knowledge in their education policies and practices are very few and far between;
and those that do apply indigenous knowledge systems are limited to serving indigenous
populations within MSIs that target native and indigenous communities, and much has to do
with the fact that administrators and instructors are not fully trained/ prepared and/or are
quite unfamiliar with the relevance between its application, philosophy, and the subject
material. Instead, TWIs and PWIs are structured and based upon what Tuhiwai Smith (2012)
refers to as “colonizing knowledges,” where the processes of discovering, extracting,
appropriating, and distributing knowledge becomes “organized and systematic.” Tuhiwai
Smith (2012) focuses specifically on how “Western knowledge [is] . . . draw[n] down . . . into
the colonized world” in order “to show the relationship between knowledge, research and
then imperialism,” and how it shapes our ways of knowing (pp. 61-62). Similarly, Macedo
(1999) explains:
It is only through the decolonization of our minds, if not our hearts, that we can
begin to develop the necessary political clarity to reject the enslavement of a colonial
discourse that creates a false dichotomy between Western and indigenous
knowledge. It is through the decolonization of our minds and the development of
political clarity that we cease to embrace the notion of Western versus indigenous
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knowledge, so as to begin to speak of human knowledge. It is only through the
decolonization of our hearts that we can begin to humanize the meaning and
usefulness of indigeneity (p. xv).
Therefore, “colonizing knowledges” must be resolved by “decolonization of our minds”
(and hearts) in order to remove the “otherness” associated with indigenous and native
approaches to knowledge and learning.
As a means of challenging philosophies of traditional or conventional universities
and colleges that are not minority-serving, there are more instances in which advocates of
indigenous knowledge are calling for its use in “Western” education policies and institutions.
Māori professor Hingagaroa Smith (2009), who works at an indigenous university in New
Zealand, has conducted a study in which he calls for an examination of “different issues
related to Indigenous knowledge production within a ‘conventional’ university institution,
compared with an Indigenous-tribal institution, and highlights the sites of struggle for
Indigenous Knowledges scholars working within the western academy.” Efforts to integrate
indigenous knowledge with contemporary approaches to education are still expanding even
if at a slow pace.
Regardless of the steady rate of efforts promoting and integrating indigenous
knowledge within higher education institutions, however, there has been a significant peak in
knowledge-sharing and research targeting the benefits and advantages of such an approach
over the past two decades. Robertson, Anning, Arbon, & Thomas (2012) explore the role of
the World Indigenous Nations Higher Education Consortium (WINHEC) in promoting
alternative approaches to higher education, particularly through the establishment of a co90

existing, international “Indigenous higher education entity” that simultaneously encourages
“western universities to adopt a more inclusive approach within the complexities that
accompany a socially demanding and culturally challenging market” (p. 11). Not only are the
benefits of indigenous knowledge recognized and appreciated within indigenous
communities but among non-indigenous and pluralistic communities and societies as well at
the local, state, and international spheres and across extensive fields and industries as social
transformation continues to become a priority. TWIs and PWIs in Canada (Kovah et. al,
2008) and New Zealand (Walker, 2000), for example, have adopted traditional knowledge
systems, combined with their current “Western” higher education institution philosophies
after realizing that such a reform helped increase higher education enrollment, retention, and
completion rates among their indigenous/native populations. Indigenous knowledge has
proven to not only contribute to the reality of unity in diversity and the advancement of
society, but to the liberation and empowerment of marginalized populations, especially
members of the indigenous community (Raygorodetsky, 2011).
Summary
This section introduced the integration of various theories and perspectives that frame
the overall critical analysis discourse and interpretive policy analysis methodology of this
study (more on the methodology is discussed in the following chapter), and this review of
the literature provides a glimpse into the human rights and social justice frameworks in
which the educational rights of indigenous peoples and minorities (and underrepresented
groups in general) are explicitly and implicitly embedded. The international debate about
identifying the kinds and quality of education most appropriate and available for indigenous
peoples and minorities is still fragmented and must be revisited (Sayed, 2009; Thornberry,
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1991), but it is surely gaining international attention and still proves that the protection of
the educational rights of minorities and indigenous peoples are not yet refined. While
international human rights law scholars and practitioners advocate for the right to education
and access to higher education for such vulnerable groups and marginalized populations,
they fall short of delving into the processes necessary to achieve them, as well as identifying
concrete outcomes, having to do with the general structure of international human rights
law—it focuses on establishing (and to an extent) enforcing human rights and holds nations
accountable to focus on how and why these rights are vital to the progress of the state. In
order for issues and topics germane to the educational rights of indigenous peoples and
minority groups—diversity, identity, inclusion, equity, equality, relevance, quality, and
access—to be fully considered, however, the discourse must go beyond what is addressed
within the minimum content and language of the law. Landman’s (2005) call for a need to
apply a social sciences lens to analyzing human rights problems, thus highlighting the
advantages and necessity of including social justice theory, where the contextual background
of inequalities and inequities in education that must be studied beyond the language of the
law can be studied, understood, and addressed from multiple perspectives. Without
knowledge of the context of why human rights are violated, they cannot be fully understood
and applied within a legal framework. Hence, a social science approach would be both
conducive and imperative to successfully promoting and fostering a human rights culture.
Although international human rights law (binding and non-binding) does address the
rights of indigenous peoples and minority groups within the context of education and higher
education in general terms, social justice frameworks are sometimes discovered to help fill in
the gaps and limitations through practical solutions that international law addresses in more
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literal terms (especially for vulnerable populations like indigenous peoples and minorities).
International human rights instruments are based upon a normative framework to establish
and influence policies and law. However, there is a severance between what is in writing and
what is actually implemented, as human rights in action have yet to be wholly realized.
Theories focused on justice and social justice may help bridge this gap, particularly because
they focus on understanding micro-level issues that aim to answer questions such as: What is
preventing indigenous peoples from accessing higher education? Why do minorities in this
region have such poor quality education? Why are there no indigenous women teaching at
the tertiary level in X country (and so on)? If social justice and justice advocates remain
focused on the principle of justice as a foundation for equal and equitable education for all,
there will be no need to discuss the various definitions and implications of what social justice
for education means, because the outcomes will speak for themselves.
Similar to social justice interpretations on the right to education for marginalized
communities, critical studies highlight the importance of understanding the dynamics of
power and oppression that perpetuate inequality and injustice. A common critique of
international human rights law is that it is rooted in “Western” thought and Eurocentrism
and, therefore, it marginalizes “non-Western” persons (including indigenous and minority
communities) and maintains their oppression (Barreto, 2013; Mignolo, 2009; Twining, 2013;
Waltz, 2001). In other words, international human rights law is another systematic strategy of
perpetuating inequality, injustice, and oppression. However, the main problem with this
argument is that it is mostly inaccurate, and evidence of the irrelevancy of international
human rights law is not provided. Furthermore, the founding instrument—the Universal
Declaration of Human Rights—was initially drafted by a commission of 18 members
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comprising diverse economic, cultural, political, and religious backgrounds from states,
including: Australia, Belgium, Byelorussian Soviet Socialist Republic (BSSR), Canada, Chile,
Egypt, France, India, Iran, Lebanon, Panama, Philippines, Republic of China, Union of
Soviet Socialist Republics (USSR), United Kingdom, United States, Uruguay, and Yugoslavia
(Morsink, 1999). Whether the respective ideologies of these representatives was “Western”
at the core is unclear. Representatives from 50 states participated in the final drafting of
UDHR, and the progeny of international instruments that followed have involved more
inclusive and relevant language, content, participation, and standards without masking the
diversity of the human race with the “universality” of standards for human dignity. What
most critical perspectives lack, however, is a critical analysis of how such instruments are
actually interpreted and implemented into action.
Through the application of these multifaceted approaches, the value and benefits of
higher education can also be truly recognized in serving all populations, particularly
marginalized populations such as minority groups, indigenous peoples and women, as
emphasized at the World Conference on Higher Education and the two mutually-reinforcing
instruments adopted by UNESCO that were catalyzed by the conference. This same
conference also highlighted the importance of the need for equitable access to higher
education that is of high quality, thus reflecting the responsibility of governments, NGOs,
communities, and individuals to uphold the capacity of HEIs “to change and to induce
change and progress in society” (UNESCO, 1998). In better understanding how universities
and colleges can challenge the complexly oppressive and dominant systems under which
they often operate and sometimes perpetuate, there is a growing trend at the national level to
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also be more inclusive and make higher education both equally and equitably accessible to all
on the basis of merit or through special measures.
The arguments of critics and proponents of current higher education institutions and
systems alike share a common appreciation for the amazing capacity and potential they have
in contributing to the advancement of society beyond merely economic considerations.
Amidst criticisms of universities perpetuating the inequality reflected in society calls for a
radical transformation of ideals, beliefs, minds, and hearts, and therefore, structures and
systems can likewise be transformed. UNESCO argues for this imperative transformation in
the World Declaration on Higher Education. If higher education systems were to endure
such a “radical change and renewal,” disparities in quality and access to higher education for
indigenous peoples, minorities, and other marginalized and vulnerable persons and groups
would most likely be addressed and, therefore, no longer exist.
The higher learning of members from minority, indigenous, and other marginalized
communities is vital and necessary to the overall progress and advancement of society, where
in most parts of the world these same individuals are unmethodically or systematically denied
equal and/or equitable access to universities and colleges due to a combination of one or
more societal inequalities and injustices. Several barriers impeding marginalized populations
to postsecondary education have been identified, and the incentives to break those same
barriers down have been recognized (Sayed, 2009). Measures have been taken in several parts
of the world to address the unjust treatment of minority groups and indigenous peoples in
regards to accessing higher education—where some have been successful, while others have
posed challenges thus far, thus providing opportunities for knowledge-sharing and learning
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about how to improve effective strategies to overcome these challenges. Among these
measures have been a number of policy-based practices to address issues of equality, equity,
justice, and quality, including affirmative action and quota policies; the establishment of
minority-serving institutions; inclusion and desegregation programs; the application of
indigenous knowledge within indigenous and pluralistic societies; and the implementation of
online education programs to accommodate geographically isolated populations and other
marginalized groups. Despite the extensive literature available on higher education
institutions and their capacity to contribute to the progress of humankind, it is still necessary
to clearly understand the role of HEIs in directly and indirectly impacting the marginalized
populations they actually and potentially serve and their greater societies. The argument in
favor of equal and equitable access and quality of higher education for indigenous peoples
and minorities is not limited to these respective populations alone; rather, unless and until
they achieve access and quality higher learning of equal and equitable measure, the world will
not attain the economic, social, moral, and spiritual benefits UNESCO (1998) envisioned for
tertiary education. It is also unclear as to how this same potential capacity of universities and
colleges to function as agents of social change—as indicated in the documents drafted at the
World Conference on Higher Education (UNESCO, 1998)—will be manifested and made
concrete through applications and practice; but in the same instance, the promise and hope
of such a change is inspiring and hopeful, especially as a solution to addressing the current
injustices and inequalities that exist within societies. While many barriers and obstacles are
either currently preventing minorities and indigenous peoples from accessing higher
education or presenting them with unequal opportunities to access universities and colleges,
there are various actors across many level that are engaging in efforts to promote the right to
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higher education for indigenous peoples and minority groups worldwide. It is important to
understand these actions within national and international contexts in order to identify how
such efforts can be improved and the rights of underrepresented groups can be secured at
both micro and macro levels—globally.
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Chapter 3: Methodology
Introduction
Taking into consideration the context of the study of diverse minority groups
and indigenous peoples from three countries in separate regions of the world, the
methodology for this research involves an integration of critical discourse analysis
(CDA) and interpretive policy analysis (IPA) of several case studies of two respective
minority groups and two indigenous groups—one broad and one specific, as well as
corresponding or relevant international documents and instruments that address the
right of minorities, the right to education, and the role of higher education in
particular. This chapter describes the methodology design and implementation of the
study by first introducing the context of researching minority and indigenous peoples
and international human rights law inquiry. The research design and rationale of
utilizing both CDA and IPA are also presented in this chapter, as well as the
justification for the selection of three national cases: Afro-descendants and
indigenous peoples in Brazil, Bahá’ís in Iran, and Māori in New Zealand. An
explanation of the design and implementation of the accompanying mixed methods
mode of inquiry (a combined application of qualitative and quantitative research
methods at the basic level), including details specific to data collection and analysis is
also addressed. Since upholding and maintaining the integrity of the research process
is a vital objective, issues regarding the trustworthiness and reliability of data, threats
to validity and relevant ethical considerations are highlighted. Finally, research
procedures and strategies that address and intend to account for actual and potential
limitations, delimitations, and challenges of the study are also discussed.
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A Critical Framework on Decolonial Theory
The analysis is framed by a combination of critical theories that are anchored
in decolonial thought. Much attention has been given to universalist-cultural relativist
and “Western”-“Third World” debates regarding the legitimacy and relevance of
international human rights discourses, especially relating to underrepresented groups
(in this context). Decolonial theory poses to challenge these dichotomies, while still
maintaining a critical lens, detached from the idea of any “centric” positionality.
Decolonial theory acknowledges and responds to colonial and neocolonial
approaches and perspectives without the need to posit a counter-approach. In
Discours sur le colonialism, for example, Césaire (1972) acknowledges the necessity of
plurality and diversity among humankind: “it is a good thing to place different
civilizations in contact with each other . . . an excellent thing to blend different
worlds . . . a civilization that withdraws into itself atrophies . . . for civilizations,
exchange is oxygen . . .” (p. 33). Césaire continues “that the great good fortune of
Europe is to have been a crossroads . . . it was the locus of all ideas, the receptacle of
all philosophies, the meeting place of all sentiments . . . the best center for the
redistribution of energy” (p. 33), but he explains that such interactions of diverse
peoples and cultures was not an outcome of colonialism, because out of colonialism,
“there could not come a single human value” (p. 34). Fanon (1963), a protégé of
Cesaire, further expanded on the need to decolonize oneself (and by default, others)
from the notion of oppressor and oppressed. Fanon’s demand for decolonization of
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the mind was further enhanced by Macedo’s (1999) as initially introduced in chapter
2:
It is only through the decolonization of our minds, if not our hearts, that we
can begin to develop the necessary . . . clarity to reject the enslavement of a
colonial discourse that creates a false dichotomy between Western and
indigenous knowledge. It is through the decolonization of our minds and the
development of political clarity that we cease to embrace the notion of
Western versus indigenous knowledge, so as to begin to speak of human
knowledge. It is only through the decolonization of our hearts that we can
begin to humanize the meaning and usefulness of indigeneity (p. xv).
Thus, this framework aims to help the researcher find a balance in understanding the
human condition by moving beyond two oppositional postures or “false
dichotomies” often surfacing in international human rights discourses.
Researching Minorities and Indigenous Peoples
Minorities and indigenous peoples are often identified by researchers (and
others) as “have-nots,” “disadvantaged,” “marginalized,” “underserved,”
“vulnerable,” and so on in generalized terms—branding that is similar to more
macro-level naming schemes including: “Third World,” “developing,”
“underdeveloped,” and “Global South,” for example. Although such labels are
commonly intended to highlight disparities, inequalities, and injustice, they are also
capable of further marginalizing the respective populations in question. Identifying
peoples with these kind of labels can potentially project an image of the helpless,
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hopeless, oppressed “victim” or “other,” which has both dehumanizing and
ostracizing attributes. Researchers who consider the role of ethics in health policy
research, for instance, convey: “Labeling individuals as ‘vulnerable’ risks viewing
vulnerable individuals as ‘others’ worthy of pity, a view rarely appreciated” (Danis &
Patrick, 2002, p. 230). Ryan (1971) argues that the study of inequalities in society are
often blamed upon the “victim,” therefore, promoting the “art of savage discovery,”
rather than focusing on the social structures and systems that perpetuate these
inequalities. Sometimes, the perceptions of the researcher(s) cloud the lens of
inquiry—consciously or subconsciously—in truly understanding and learning about
inequalities, such as in the case of studying indigenous or native populations, as
purported by Bishop (2005) about Māori:
Despite the Treaty of Waitangi, the colonization of Aotearoa/New Zealand and the
subsequent neocolonial dominance of majority interests in social and educational
research have continued. The result has been the development of a tradition of
research into Māori people’s lives that addresses concerns and interests of the
predominantly non-Māori researchers’ own making, as defined and made
accountable in terms of the researchers’ own cultural worldview(s) (p. 110).
In decolonial theory, which also highlights inequality and misrepresentation
among vulnerable populations such as minorities and indigenous peoples, Vizenor
(1994) calls for the inclusion of survivance. According to Chilisa (2012), “The concept
of [Vizenor’s] survivance goes beyond survival, endurance, and resistance to colonial
domination, calling for the colonizers and the colonized to learn from each other”
(p. 50). Moving beyond the notion of “victim,” this approach becomes an
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empowering opportunity for all without emphasis on labels that perpetuate an
“oppressor versus the oppressed” motif. Supplementing Vizenor’s case, Tuck (2009)
finds that research framed by postcolonial theory has a propensity for looking to
“historical exploitation, domination, and colonization to explain contemporary
brokenness, such as poverty, poor health, and so on” (p. 413). Tuck further argues
“This is a pathologizing view that focuses on damage, ignoring the wisdom and hope
of the researched” (p. 413). Instead, Vizenor introduces a research framework that is
“desire-based,” where desire “is about longing for a present that is enriched by both
the past and the future” (Tuck, 2009, p. 417).
Likewise, this study does not aim to present a “tragedy narrative” of sorts,
but rather utilizes these labels to classify existing unequal and inequitable conditions
that minorities and indigenous peoples endure, recognizing that such conditions are
not perceived as “fixed or immutable” (Danis & Patrick, 2002, p. 312). The study
and analysis of laws, policies, and strategies to address the written protections and
rights of minorities and indigenous peoples by states and international governing
bodies requires an awareness of the respective contexts of minorities and indigenous
peoples, which sometimes may vary from state to state, and in other instances, may
reveal overlapping similarities.
States by their very nature are sensitive towards any outside criticisms over
their treatment of their minority population and consider it to be a sovereign
and inviolable subject. Simultaneously, they do not hesitate to use the
treatment of minorities by their adversaries as a useful foreign policy
instrument. Great powers and regional players have used the plights of
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Tibetans in China, Muslims in India or Christians in Indonesia to promote
their narrow national agenda. The Middle East is no exception to this
prevailing trend and discussions on the treatment of Middle Eastern
minorities such as Egyptian Copts, Israeli Arabs, Turkish Kurds or Iranian
Bahais have been highly politicized (Kumaraswamy, 2003, p. 244).
Kumaraswamy (2003) speaks of the problematic issues that sometimes arise when
studying minority groups (which can likewise be attributed to the study of indigenous
peoples or any other marginalized group or persons), particularly for their exploitation which
often serves some kind of underlying political agenda at the national or international level.
While Kumaraswamy’s concerns do hold true in many instances, it is not applicable to all, and
likewise, this study is not intended to go in that direction. Rather, the purpose of this
research is to investigate how minority groups and indigenous peoples are recognized and
protected by the state within their respective countries of residence with specific regard to if
and how equitable access to quality higher education is supported and proposed at the
national and international levels. This study, therefore, carries forth the intention of
highlighting the current legal status of minority group and indigenous peoples’ access to
higher education in select countries—Brazil, Iran, and New Zealand—not to “politicize” nor
exploit the current conditions of minorities and indigenous peoples but to acknowledge and
learn if and how discrepancies they face are addressed nationally and internationally—
through policy and legislation. Contextual background information on the states is necessary
in order to present the case of the minorities and indigenous peoples in question. However,
it is still important to acknowledge that Kumaraswamy’s concern about studying minorities
in general may oftentimes become problematic if the cases are exploited for alternative
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means. Nonetheless, the intention of the researcher in this instance is to focus on a few
cases independent of any political agenda. In order to appropriately address the case of
vulnerable groups such as minorities and indigenous peoples, it is necessary to understand
how and why most of them live as “oppressed” communities in the first place. There is a
combination of one or more forces—of a cultural, economic, historical, political, or social
nature—that are set in place to deprive and/or exclude people from marginalized
communities equal and/or equitable access to rights. In other words, the conditions they
face are not inherent, but imposed (even if the disparities experienced are passed down from
one generation to the next).
International Human Rights Law Research and Analysis
When studying minority groups and indigenous peoples and their rights, researchers
should also be aware of the issues specific to relevant minority and indigenous populations,
while understanding the challenges that experts have faced in properly defining minority
groups and indigenous peoples. The Declaration on the Rights of Persons belonging to
National or Ethnic, Religious and Linguistic Minorities (United Nations General Assembly
(UNGA), 1992)—specifically covers rights for minorities, and as the title of the declaration
implies, under international law, minority identity is based on national, ethnic, religious, and
linguistic identities. Similar to the declaration on minorities, the UN Declaration on the
Rights of Indigenous Peoples (UNDRIP) (UNGA, 2007) indirectly classifies the unique
status of indigenous peoples as those who have persons who have “suffered from historic
injustices as a result of, inter alia, their colonization and dispossession of their lands,
territories and resources, thus preventing them from exercising, in particular, their right to
development in accordance with their own needs and interests.” How states classify
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minorities and indigenous peoples and how they identify themselves and each other, may or
may not diverge from the generalized definition of minorities and indigenous peoples as
presented or referenced in international human rights law, and this potential divergence may
or may not make it more difficult to secure the protection of these persons and groups at the
international level. For instance, defining minorities either specifically or too broadly could
potentially be inclusive or exclusive. Parties responsible for drafting international human
rights law acknowledge the intersectionalities of marginalization (race/ethnicity, religion,
class, gender, language, ability, indigeneity, etc.), but they are referenced broadly (as will be
discussed further in the subsequent chapters); and the specific protection of rights of
marginalized and vulnerable groups is still fairly new and ever-evolving within international
human rights discourse. The same holds true for recognition on the right to higher
education, in particular. For instance, women and girls belonging to minority or indigenous
communities, for example, traditionally endure greater hardship and inequity than men and
boys (MRG, 2011). However, it was not until the Declaration on the Elimination of
Discrimination against Women, adopted in 1967, which eventually became the precursor for
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
in 1979 that the plight of women was acknowledged at the proverbial global table. Thus, the
focus of this study of several minority and indigenous group cases comparing national-level
and international standards of minority group and indigenous peoples’ access to higher
education will hopefully shed light on potential discrepancies, incongruities, and
inconsistencies, as well as parallels and commonalities that could advance further learning
and encourage ideas for sustainable, long-term improvement.
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Critical Discourse Analysis and Interpretive Policy Analysis Framework, Design, and
Rationale
Research Framework
Clearly, contention regarding the rights of indigenous peoples and minorities and
how they are defined and enforced—nationally and internationally—has become a persistent
problem across cultural, economic, political, and social lines; its study therefore, is equally
challenging. Chilisa (2012) contends that “[C]urrent academic research traditions are founded
on the culture, history, and philosophies of Euro-Western thought and are therefore
indigenous to the Western academy and its institutions” (p. 1). Consequently, it is believed
that the knowledge systems of those who have been
formerly colonized, historically marginalized, and oppressed groups, which today are
most often represented as Other and fall under broad categories of non-Western,
third world, developing, underdeveloped, First Nations, indigenous peoples, third
world women, African American women, and on are excluded from knowledge
production (Chilisa, 2012, p. 2).
The same critical stance is often applied to the context of international human rights law
(Barreto, 2013; Maier, 2007; Mignolo, 2009; Twining, 2013; Waltz, 2001). Elabor-Idemudia
(2002) poses the question: “How is it possible to decolonize (social) research in/on the nonWestern developing countries to ensure that the people’s human condition is not
constructed through Western hegemony and ideology?” (p. 231). Some scholars propose an
alternative “anticolonial framework” grounded in critical theory (including race-and-gender-
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based theories), decolonial theory,20 and postcolonial discourses (Barreto, 2013; Chilisa,
2012; Macedo, 1999; Smith, 2012; wa Thiong’o, 1986). Such a framework, Chilisa (2012)
claims, “is challenging every discipline to assess how knowledge production and theories of
the past and the present have been shaped by ideas and power relations of imperialism,
colonialism, neocolonialism, globalization, and racism” (p. 46). Inspired by the ongoing
debate regarding a “universal” or “international” concept of human rights, and the
emergence of the alternative, critical perspectives that challenge them and traditionally“Western” approaches to inquiry, this study relies on an interconnectedness between critical
discourse analysis (CDA) and interpretive policy analysis (IPA) as the methodological
approach for this study (as a branch of discourse studies and content analysis research),
particularly as CDA and IPA complement each other well.
Critical Discourse Analysis
Founded by thinkers bred in the Frankfurt School, CDA requires a sociopolitical
posture, according to van Dijk (2001), in order to study “the way social power abuse,
dominance, and inequality are enacted, reproduced, and resisted by text and talk in the social
and political context” (p. 352). This “dissident” form of research requires that the critical
discourse analyst (i.e., researcher) adopts an “explicit” position, because she wants “to
understand, expose, and ultimately resist social inequality” and rejects the notion of a “valuefree” society (van Dijk, 2001, p. 352). This inquiry is unique in that it applies CDA—a

20

Decolonial theory is aligned with the notion that colonialism (although of the past) is still present today, and
therefore, many proponents of decolonial theory argue that colonialism is not of the past (i.e., “post) and that
“postcolonialism” as a term is not truly accurate in describing the power-equality dynamics that still exist
between dominant and non-dominant sectors of society (Barreto, 2013; Césaire, 1972; Chilisa, 2012;
Dissanayake, 1988; Fanon, 1986; wa Thiong’o, 1986; Said, 1978; Shi-xu, 2007; Smith, 2012; Vizenor, 1994).
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method of discourse studies traditionally shaped by “Euro-Western” paradigms (Shi-xu,
2007)—that is framed by multiple, overlapping critical theories that pose unique perspectives
that do not necessarily challenge traditional “Western” scholarship, but integrate it with
“non-Western” traditions, including decolonial and indigenous discourses that complement
and strengthen each other. Similar to Vizenor’s (1994) concept of survivance, this study aims
to understand how discourses regarding equitable access to higher education for indigenous
peoples and minorities are both strong and weak, and how they could potentially be
improved and benefit all (indigenous peoples, minorities, states, international agencies, and
societies overall) nationally and internationally. Although a proponent of social equality, the
researcher did not adopt an “explicit position” regarding international and national
discourses on the rights of indigenous peoples and minorities, as this stance would
potentially undermine the genuine analysis of the research, influencing a one-sided
interpretation of texts. For instance, based on the researcher’s prior knowledge of and
familiarity with critical studies and theories, international human rights, minority, and
indigenous discourses, the researcher holds the belief that they are each comprised of both
strong and weak claims and arguments.
Building upon the critical perspectives presented above, critical discourse analysis or
CDA is framed by such approaches and perspectives. These critical perspectives frame a
prevailing social order as historically situated, and therefore, relative, socially constructed and
changeable (Locke, 2004). Furthermore, it also views this prevailing social order and its
social processes as constituted and sustained less by the will of individuals than by the
pervasiveness of particular constructions or versions of reality—often referred to as
discourses. CDA views discourse as colored by and productive of ideology (however
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“ideology” is conceptualized). The manifestation of power in society is not necessarily
imposed on individual subjects as an inevitable effect of a way particular discursive
configurations or arrangements (Locke, 2004, p. 1) privilege the status and positions of some
people over others. Rather, CDA examines human subjectivity as at least in part constructed
or inscribed by discourse, and discourse as manifested in the various ways people are and
enact the sorts of people they are. CDA views reality as textually and intertextually mediated
via verbal and non-verbal language systems, as well as through texts as sites for both the
inculcation and the contestation of discourses. CDA views the systematic analysis and
interpretation of texts as potentially revelatory of ways in which discourses consolidate
power and colonize human subjects through often covert position calls (Fairclough &
Wodak, 1997; Janks, 1997; Wodak, 1996; and Wodak, 2001). (Locke, 2004, p. 2). Fairclough
adopts Foucault’s definition of discourse “as a practice not just of representing the world,
but of signifying the world, constituting and constructing the world in meaning” (1992, p.
64). Critical discourse analysis of printed text—the format of data collected for this study—
focuses on the use of language and the way in which patterns of meaning as socially
constructed versions of reality—discourses—are embedded and disseminated in texts. The
central purpose of CDA is to highlight the potential social effects of meanings that a reader
of a text (i.e., in this case, the researcher) is positioned or called upon (interpellated) to
subscribe to. In order to balance the subjective, critical branding of CDA, interpretive policy
analysis (IPA) was simultaneously applied during the analyses of texts, particularly due to its
emphasis on analysis of policies and legislation as was the case in this particular inquiry.
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Interpretive Policy Analysis
Interpretive policy analysis or “IPA” shares some similarities and differences with
CDA, and this is why the two methods work so well together as a complementary balance of
approaches. IPA focuses specifically on policy, legislation, and/or any other form of policy
decision-making context. The research methodology is qualitative in nature, shifting from
computable “costs, benefits, and choice points,” and instead, focusing on values, beliefs, and
feelings as a “set of meanings” (Yanow, 2000, p. ix). Like CDA, the interpretation conducted
in IPA is based from the researcher or policy analyst’s (“research-analyst”) position, but to
be clear, “interpretive” does not mean “impressionistic.” In other words, although
interpretive methods such as IPA stress the centrality of human interpretation, and
therefore, the subjective meaning to the researcher, the methods are nonetheless “systematic,
rigorous, and methodical” (Yanow, 2000, p. ix). Iser (1993) emphasizes that the meaning of
text does not derive from the text alone. Rather, a text’s meaning derives also from what the
reader brings to it. In other words, the analysis is not exclusive to the author’s intent, the
text, or the reader alone, but rather, the true analysis lies in the interaction of all three in the
writing and the reading (Yanow, 2000).
IPA is usually conducted either prior to legislation, other policymaking decisions, or
acts that are adopted and implemented or after they have been enacted. This analysis was
conducted during the latter, focusing on what the language and content of these higher
education-related measures mean and how, as well as for whom it has such meaning(s). To
help the analysis lean closer to “objectivity” the policy analysis requires “local knowledge,”
which Yanow (2000) defines as the “very mundane, expert understanding of and practical
reasoning about local conditions derived from lived experiences” (p. 5). The local knowledge
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of the researcher is embedded in a combination of years of research working on minority
and indigenous rights issues within an international context, as well as participation in UN
System sessions focused on minorities and/or indigenous peoples’ rights. The researcher,
however, does not claim to have “lived experiences” as an individual belonging to a
particular minority group or indigenous community. Although this study focuses strictly on
limited text from international and national levels of discourse on the right to education for
minorities and indigenous peoples, the researcher’s experience and research within these
spaces adds greater reliability and authenticity to the analysis of the study.
Interpretive policy analysis complements critical discourse analysis in this study by
applying metaphor analysis and category analysis. In order for metaphors to be understood
in public discourse, their source meanings must also comprise a shared context (i.e., a set of
standard or shared beliefs by a community also called an “interpretive community”) (Black,
1962; Yanow, 2000). In this study, for example, the interpretive communities are limited to
national governments and the UN System and its agencies. According to Yanow (2000), the
“wider the ‘echoes’ or ‘ripples’ of metaphoric meaning, the more robust the analysis and the
more likely that it will help [the researcher-analyst] articulate the architecture of the policy
argument” (p. 48). Yanow extends this notion of an “architecture of meaning” to category
analysis as well. Category analysis concentrates on examining language that is sometimes
bounded by an organization or institution, policy or legislative site, program, or agency, and
at other times, it is influenced by the language of general discourse. For example,
racial/ethnic identities in the U.S. are most often categorized according to what is also
commonly used in society. Some laws and policies vary in how their language is extracted
and applied. As CDA frames a context of understanding social dynamics, IPA likewise
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explores if and how policy and legislative measures are framed; international human rights
discourses help the researcher understand how the instruments are being framed and if and
how that frame is transferred to national contexts.
International Human Rights Case Studies
In order to effectively apply CDA and IPA in the reading of national and
international laws, policies, and measures, the case study approach was adopted. Case studies
are known to be highly contextualized, dynamic, and bounded (Greene, 2007), and therefore,
they were best utilized for the comparative content analysis method in this study. Scholarly
and advocacy-based work addressing minority and indigenous rights and minority and
indigenous communities are most often presented as case studies, as they provide an “indepth analysis” of one or more persons or groups at a time (Minority Rights Group, 2007).
At the international level, human rights research is most often carried out through a
“comparative method” or “comparable case strategy” on a state-by-state basis, where data
analysis becomes a “global comparative analysis,” in which many case studies from various
states or regions are compared to one another (Landman, 2006). National studies, in
particular, are most often presented in the form of case studies to illustrate how states
protect and violate the rights of minorities and indigenous peoples, for example. Within the
UN System, however, country cases regarding human rights violations and protections are
compared to the instruments requiring them. This is especially the case since upholding and
protecting the rights of minorities and indigenous peoples (and human rights in general)—as
directed under international human rights law—are the responsibility of the state, as they are
accountable (yet not legally-bound) to enforce the articles set out in the Declaration on the
Rights of Persons belonging to National or Ethnic, Religious and Linguistic Minorities and
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the Declaration of the Rights of Indigenous Peoples, for instance. The first article of the
Declaration on Rights of Minorities—parts one and two, respectively—reads as follows:
1. “States shall protect the existence and the national or ethnic, cultural, religious
and linguistic identity of minorities within their respective territories and shall
encourage conditions for the promotion of that identity.”
2. “States shall adopt appropriate legislative and other measures to achieve those
ends.”
Similarly, Article 2 of the Declaration on the Rights of Indigenous Peoples states:
Indigenous peoples and individuals are free and equal to all other peoples and
individuals and have the right to be free from any kind of discrimination, in the
exercise of their rights, in particular that based on their indigenous origin or identity.
Article 19 focuses on legislation and policies relevant to indigenous peoples:
States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free,
prior and informed consent before adopting and implementing legislative or
administrative measures that may affect them.
Therefore, since the responsibility of protecting minority and indigenous rights lies primarily
with the state, reports highlighting the status of minority groups and indigenous peoples are
presented as nationally-focused case studies either in micro (issue-specific) or macro (broad
overview) form (MRG, 2000; MRG, 2007). The case study format helps researchers and
practitioners alike to monitor and report on how states have responded to both the
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protection and violation of the rights of their minority and indigenous populations. Aside
from having a geographically-bounded focus, human rights and social justice studies are also
organized by specific categorical themes such as, health and HIV/AIDS education or
microfinance entrepreneurship for women, for example. Social justice can likewise be
broken into smaller contexts for analysis—juvenile justice, educational empowerment for
underrepresented groups, and environmental protection are a few examples that can lead
one closer towards identifying a case study. Human rights research, particularly at the global
level and state levels, is most often presented through case studies (United Nations, 2009).
Traditionally, therefore, the case study is the most popularly applied research tradition used
in the human rights field.
According to Asher, Banks, and Scheuren (2007), a case study is:
an intensive investigation of a specific population using quantitative and qualitative
methods. In many countries, academic and governmental researchers conduct these
studies on a continuing basis. ICC [International Criminal Court] investigators can
gain useful quantitative and qualitative information on populations and regions of
interest to their work (p. 208).
Asher et al. (2007) believe that using case studies is one approach that can be analyzed on its
own or in combination with other methods (i.e., censuses, sample surveys, administrative
reporting systems, medical and anthropological forensic studies) specifically for revealing
human rights abuses/violations as well as the upholding of those rights through quantitative
means. Landman (2004) argues that applying a case study method that includes a
combination of human rights measurements serve four specific functions: 1) provides a
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contextual description, monitoring, and documentation of the violations; 2) allows for
different types of violations to be classified; 3) detects mapped and patterned violations can
over space and time; and 4) reliability on secondary analysis provides explanations for
violations and policy implications for future improvements. By implementing a CDA-IPA
approach, these four functions of the country-level cases, along with relevant international
instruments, this study is limited solely to the first two functions Landman presents. The
international instruments included in this study (as presented in tables 2.1 and 2.2 in Chapter
2) are compared to national-level strategies that also focus on indigenous and minority rights
to higher education. Refer to Table 3.1 and Table 3.2 for the target populations under study
and the relevant list of texts analyzed at the national levels, respectively.
Although based on secondary sources, the cases in this study are the country-level
actions (via analysis of language and content of adopted international and national laws,
policies, and strategies) taken to address minority and indigenous peoples rights to higher
education in Brazil, Iran, and New Zealand.21 The relationship between the state, its
indigenous and/or minority populations and advocates (communities and organizations),
and higher education institutions is one of many complexities, where political, cultural,
social, and economic implications are deeply interconnected.
Since this study compares one ethnic (racial) minority-indigenous (inclusive of all
indigenous peoples) case, one religious minority case, and one specific indigenous group case

21

The researcher selected these three countries in particular to diversify the categories of minority groups and
indigenous peoples (i.e., indigenous, linguistic, racial/ethnic, and religious) and to work with data that are most
frequently available and accessible, since there are sufficient secondary resources available for each of the
abovementioned countries to carry out this study. Furthermore, these three countries share colonial histories
and have varying relations with United Nations systems and commitments to international human rights law.
More information is provided in the section titled “Justification of Case & Text Selection.”
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across three countries, it is important they be limited and bound for purposes of content
analysis (the broader methodology CDA and IPA fall under). Content analysis, according to
Krippendorff (2012), “entails a systematic reading of a body of texts, images, and symbolic
matter, not necessary[sic] from an author’s or user’s perspective” (p. 3). It is also important
to note that content analysis is a “careful, detailed, systematic examination and
interpretation” of a specific collection of materials, which is implemented in order to identify
consistent patterns, themes, biases, and meanings (Berg, 2009; Berg & Latin, 2008; Leedy &
Ormrod, 2005; Neuendorf, 2002). Since international human rights law addressing the right
to higher education and indigenous and minority rights is primarily based on a combination
of both non-binding and binding instruments that are presented and analyzed in text alone, a
comparative content analysis seems to be the most appropriate methodology to address
these country-level cases. Critical discourse analysis, framed by diverse critical theories from
the literature, and IPA can rely on those same theories, combined with the researcher’s
knowledge to guide the manner in which the research questions are posed and answered.
Justification of Cases and Text Selection
Many may be inquiring why Brazil, Iran, and New Zealand were selected as the
country cases for this study. What is the justification or rationale for the selection of three
countries? What connects them? What do they have in common? History? Oppression?
Colonization? Westernization? The diverse spectrum of loyalties to international human
rights? Interestingly, the discourses at the state level each derive from these unique
geographical spaces that endured some level of transformational and revolutionary
encounters with colonialism, “Westernization,” and modernization, but clearly, they are not
alone in this regard. Each of these countries also include unique approaches to laws and
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policies at the state level, targeting minority and/or indigenous populations that may appear
incomparable on the surface. The cases are unique because they highlight state-level
systematic initiatives—rooted and influenced by distinct socio-historical contexts—that
specifically target their local minorities and indigenous populations. Actions taken by
minority and indigenous groups identified in these three countries were also directly and/or
indirectly responsible for influencing the policies and legislation analyzed in this study. Each
minority and indigenous group addressed in these respective national policies and legislative
measures within Brazil, Iran, and New Zealand are supposedly protected within international
human rights law, so it makes it far more interesting to analyze how national measures
compare. For instance, in Brazil, a country perceived as a so-called “racial democracy,” it was
a shock that federal race-based affirmative action and quotas were to be implemented in all
public universities and colleges across the country (Telles & Paixão, 2013). In Iran, the
government imposes a policy according to its systematic denial of the existence of one of its
largest religious minorities. There is no other comparable case in the world like it (Ghanea,
2003). Lastly, New Zealand’s national legislation is a near duplicate of international human
rights instrument content and language, but it also contains a coherent marriage between two
languages, almost as if paying homage to the mother tongue of its indigenous population.
The selection of the three country cases have more to with their respective
relationships and interactions with international human rights law than with each other,
especially since the comparison in this study is between international and national
discourses—not between and across national discourses. The governments of Brazil, Iran,
and New Zealand each have very high profiles in the international human rights arena,
especially regarding indigenous peoples and minority groups’ rights. Brazil has traditionally
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signed or ratified nearly all related international instruments and treaties. The Iranian
government has also signed and ratified a significant number of international instruments,
but the state’s interpretation of minorities and indigenous peoples is limited and conflicts
with international standards. New Zealand refuses to adopt any instrument related to
indigenous peoples. As a matter of fact, the Parliament’s uncoded constitution and
supplemental laws and measures omit any reference to or mention of indigenous peoples or
indigeneity. Despite the evident variations between these countries, the researcher identified
following links that justify selecting Brazil, Iran, and New Zealand in a comparative analysis
to international human rights discourses: 1) All three states have adopted a series of laws,
policies, or strategies that are highly relevant to the question of equitable access to higher
education for indigenous and/or minority populations within the past 25 years, which are
“less visible” than other country contexts; 2) the minorities and indigenous peoples included
in this study are highly engaged and mobilized in the promotion of their own rights and
access to higher education within each state, and their actions have, in some shape or form,
influenced the higher education policies and laws that specifically target them; 3) all three
states had some level of extended interaction with “Western Europe” (i.e., via colonization,
imperialism, industrialization, etc.); 4) historically, the minority and indigenous populations
in question have been oppressed before statehood was even established; 5) the states
manifest a robust level of commitment to relevant international human rights law
instruments (particularly treaties); and 6) large disparities still persist within these three
countries in regards to access to higher education.
In addition to the similarities shared between the cases of Brazil, Iran, and New
Zealand, key differences they have also enhance the justification of their selection. First of
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all, since this study involves a comparative analysis between laws and policies of state and
international agencies—and not between states, the diversity of the cases enables the
researcher to focus on analyzing how the contextual variables within each country could
potentially play a role in the promotion of equitable access to higher education for minorities
and indigenous peoples, as well as its relationship to international human rights law
discourses. Additionally, this variation across countries from three separate parts of the
globe—along with their distinct minority and/or indigenous populations, and unique higher
education measures targeting their disadvantaged communities introduced at different
periods of time—reveals that the researcher is leaning more towards objectivity by avoiding
the selection of closely-related/more uniform cases. Such a variation allows for multiple
conclusions and implications for future inquiry. Lastly, the noticeable differences in these
countries could also help the researcher determine the validity of whether international
human rights law can indeed be “universal” as applied within the respective cases of Brazil,
Iran, and New Zealand.
The main selection criterion for these three countries for comparative analysis was
their higher education policies and legislation targeting minorities and/or indigenous
peoples. Therefore, once the countries were selected, it was evident which documents the
researcher would focus on within each country. Constitutions of the three countries were
analyzed, particularly since they represent the foundational “law of the land” upon which
later government statutes are based. The most up-to-date national policies and legislation
that specifically targeted access to higher education for the respective countries’ minorities
and/or indigenous populations were selected. Therefore, the content—at the minimum— had
to specifically focus on access to education (in the general sense) or higher education
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institutions and their equivalents for either broadly or explicitly named indigenous peoples
and/or ethnic/racial, linguistic, and religious minority groups. All national-level texts were
taken from their original language on official government-affiliated websites (Portuguese in
Brazil, Persian in Iran, and English in New Zealand) to guarantee authenticity of texts.
Some of the Brazilian and Iranian texts were translated into English prior to the analytical
phase of the research.
In the selection of international instruments, the World Declaration on Higher
Education and Framework for Priority Action served as the foundation for relevant texts, as
long as they were vetted and met the following criteria: 1) directly or indirectly address the
right to access education and/or higher education; 2) directly or indirectly highlight
protections for minorities and/or indigenous peoples; and 3) were adopted by a UN agency.
In some instances, there were instruments, which did not meet all the criteria. For instance,
the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based
on Religion or Belief—although clearly relevant to religious minorities was excluded from
the sample of international human rights law instruments. This particular declaration would
have been highly relevant to the case of Bahá’ís in Iran, but the declaration did not fulfill all
criteria requirements, absent of any direct or indirect reference to higher education or
general education, so it was excluded among the list of international instruments initially
considered, among others. Despite their unenforceability and utter lack of legitimacy and
“power,” international instruments set an elevated precedent for how human beings and
their rights should be upheld and protected globally. International human rights discourses
have significantly influenced the adoption of particular policies and laws at the state level to
protect their indigenous and minority populations (e.g. the World Conference Against
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Racism (WCAR) in Durban, South Africa inspired the adoption of affirmative action policies
at a few Brazilian universities) and pressured states to alter their violation of human rights
practices (e.g., select UN member states’ outcry against the Iranian government’s persecution
its Bahá’ís minority resulted in the halting of state-ordered Bahá’í executions). While the legal
potency of international instruments is questionable and yielding at the UN and globally,
therefore, a “de facto element of force” is associated with them at national and even regional
levels.
In this study, both national laws and policies, as well as international instruments
were cited differently from traditional formatting and style rubrics found in the social
sciences. Since the American Psychological Association (APA) formatting and style guide
applied in this dissertation does not include specific guidelines for citing laws and policies,
The Bluebook: A Uniform System of Citation was used for the formatting of all in-text citations
referencing international instruments and state-level measures. Page numbers are nearly nonexistent in such texts, and therefore, the analyzed texts are cited according to their identified
location in the text.
Research Questions
In order to maximize efficiency and empirical grounding (Krippendorff, 2012),
research questions were posed prior to the execution of the CDA-IPA analyses. As
introduced in Chapter 1, the comparative analysis study answers the following research
questions:
1) To what extent is the right to higher education conveyed in international
treaties/instruments and national policies and legislation? How are the higher
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educational rights of minority groups and indigenous peoples in particular
addressed in international treaties/instruments and national policies and
legislation?
2) How do international human rights discourses compare to country-level policies
and strategies to protect minority groups and indigenous peoples’ rights of equal
and equitable access to quality higher education?
To supplement the main research questions, the following sub-questions were also included:
a) What barriers are minority groups and indigenous peoples facing to access
higher education, and how are governments advocating for and protecting the
higher educational rights of their minority and indigenous populations?
b) How are “equal,” “equitable,” and “quality” education factored in regarding the
right of minority groups and indigenous peoples’ access to higher education
within international instruments and national/local policies and practices?
c) How do national-level policies and strategies promoting equitable access to
higher education for minority groups compare to international human rights law
treaties and instruments regarding the right to higher education for minority
groups and indigenous peoples?
This study highlights four specific minority/indigenous cases in three countries:
Afro-Brazilians and indigenous peoples in Brazil, the religious Bahá’í minority in Iran, and
the indigenous Māori of New Zealand. Due to the diverse cases, national-level legislation
and policy vary from country to country. International instruments, depending upon their
intended subject matter also differ at varying degrees, but for the most part, their content
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and thematic concepts overlap and are reinforcing in nature. Table 3.1 below includes more
details on each minority and indigenous group the policies and/or laws targeted within each
country, and Table 3.2 introduces the details of the various national-level instruments that
were analyzed for this study.
National Policies & Legislation

Data Collection and Analysis
Critical Discourse Analysis and Interpretive Policy Analysis Methodological Approaches

Context
Answers
to
Research
Questions

Inferences

CDA + IPA

Content
Analysis
International Instruments
Figure 3.1: Visual Diagram of Critical Discourse Analysis and Interpretive Policy Analysis
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Country

Minority
Focus22

Brazil

AfroBrazilians &
Indigenous
Peoples24

Iran

New
Zealand

Bahá’ís

Māori

Identity
Category

Ethnic/Racial25/
Indigenous

Religious

Ethnic/Racial

Additional
Indigenous/Minority
Group(s) in
Country23
Arará, Awá, Kayapó,
Makuxi and Wapixana,
Nambiquara, Tikuna,
Tukano, Ureu-WauWau, Yanomami

Policies & Laws

Primary
Material(s)
Analyzed

Primary
Actor(s)

Affirmative action; quota
policies

Constitution;
Brazilian university
policy documents;
federal higher
education legislation

State; local
universities;
NGOs;
advocacy groups

Exclusion of Bahá’ís from
higher education

Constitution; higher
education policy
documents;

Bahá’í
community;
NGOs;
advocacy groups

Arabs, Azeris,
Christians, Kurds

Minority-serving
institutions (wananga);
indigenous philosophies

Treaty of Waitangi;
State constitution;
Parliament higher
education policy
documents;
university policy
documents

State; NGOs;
CSOs; advocacy
groups

Pacific Islanders

Table 3.1: Minority and Indigenous Cases for Analysis (by Country)

22

Each of these minority groups represents the largest minority groups in each of these three countries.
This column is provided to acknowledge that there are additional minority/indigenous group that resides within each of the three countries in the table
above that are not included in this study in order to limit its size.
24 The Brazilian government has not enforced any laws, policies, or strategies on the basis of indigenous tribes or “Indians.” Indigenous peoples in Brazil are
all broadly identified under one category.
25 Race is not considered to be a minority classification in international law, but ethnicity is. To clarify the relationship between ethnicity and race, however,
this proposal includes both categories.
23
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Type of
Legislation/
Policy
Constitution

LegislativeLevel

Judiciary-Level

Brazil26

Islamic Republic of Iran

Constitution of the Federal
Republic of Brazil (1988)27

Constitution of the Islamic
Republic of Iran (1979)

Law of Guidelines and
Basis of National
Education (LDB); Lei de
Cotas (“The Quota Law”)
Supreme Court (Supremo
Tribunal Federal) decisions
on affirmative action and
quota policies in Brazil

New Zealand
Constitution28:
• New Zealand Bill of Rights
1990; and
• Treaty of Waitangi (1840)

Civil Code of the Islamic
Republic of Iran

Treaty of Waitangi Act 1975;
Education Act 1989;
Human Rights Act 1993;

—

—

Islamic Republic of Iran
Tertiary Education Strategy
Ministry of Science, Research
National Education Plan
2014-2019;
Ministry-Level
and Technology’s letter to
(PNE)
Ka Hikitia – Accelerating for
universities calling for the
Success 2013-2017
expulsion of Bahá’í students
—
Islamic Republic of Iran’s
Supreme Revolutionary
Memorandum
Cultural Council’s
—
memorandum to all higher
education institutions
Table 3.2: National-Level Discourses Relevant to Indigenous Peoples and Minority Groups’
Access to Higher Education

26

Although Brazil’s education system is highly decentralized, the purpose of this chapter is to compare
national-level education policies and laws—not those at the municipal level. The 2012 Quota Law is an
example of the state’s affirmation that the law is a federally-enforced one, and therefore, applicable in all
municipalities.
27 The Brazilian Constitution includes the latest reforms as of 1996 and was last updated in 2008.
28 According to the New Zealand Constitution Act 1986, the Constitution of New Zealand is comprised of the
following separate legislative measures: Constitution Act 1986; New Zealand Bill of Rights Act 1990; Electoral
Act 1993; Treaty of Waitangi; and Standing Orders of the House of Representatives. Only the relevant texts
were analyzed for this chapter and are included in the table above.
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Figure 3.1 above shows what critical discourse and interpretive policy analyses look
like at the most basic level for this particular study, where the researcher relies solely on texts
(national and international measures) for both CDA and IPA. Broadly speaking, CDA and
IPA both fall under the umbrella of content analysis. Content analysis can be conceived as a
research technique that examines and analyzes “artifacts of social communication” (Berg,
2009, p. 341). Most often, these “artifacts” come in the form of written documents or
transcriptions of recorded audio or visual communications. Yanow (2000) refers to
interpretations of beliefs, feelings, meaning, and values as “artifactual interaction,”
particularly such as in this case when states are interpreting international-level measures for
their respective national contexts. According to Holsti (1968), content analysis can be
broadly defined as “any technique for making inferences by systematically and objectively
identifying special characteristics of messages” (p. 608). Thus, any type of records that
convey messages aside from written text such as photographs, video, or any other materials
that can be converted to text are suitable for content analysis. Figure 3.2 below presents the
seven-step stage model of how this content analysis—utilizing CDA and IPA—was applied.
After the research questions for this study were identified, the next step was to
predetermine some analytic categories before delving into the materials selected for analysis.
These categories were developed before and amended after the relevant texts were reviewed,
but regardless of when they were determined, they must not only be consistent with the
research questions asked and the methodological requirements, but they must be developed
as they relate to the properties of the phenomena under investigation (Schatzman & Strauss,
1973). The predetermined and later amended categories and themes were identified by the
researcher (see Table 3.4 and Table 3.5). These categories and themes were grounded in the
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data from which they emerged; they were also shaped by the various discourses highlighted
in this study. Table 3.4 and Table 3.5 show the variables that emerged from analyses of
international instruments and national laws and policies, respectively.

Evidently,

international instruments, as broader in scope as they are, reflected many more variables than
those reflecting national or local contexts within state-level measures. Some variables
emerged across both international and national-level documents—human rights and justice,
higher education for social change, critical discourse and studies, decolonial theory, and
higher education for minorities and indigenous peoples. These categories, then, were split
across three different “classes”—common classes, special classes, and theoretical classes
(Berg, 2009). Common classes include general cultural classifications to distinguish between
and among people, things, and events (e.g., race/ethnicity, class, indigenous, minority group,
gender, religious affiliation, language, student, mother, etc.). The purpose of utilizing
common classes is to assess whether or not certain demographic characteristics are related to
any patterns that may arise at any point during the data analysis (Krippendorff, 2004). For
instance, the researcher explored questions such as: Are identities of minorities and
indigenous peoples consistent or varying within and across national and international
policies and legislation? What inclusive and exclusive language regarding their identities is
used? Special classes, on the other hand, are labels that are utilized by members of specific
communities as a means of distinguishing among people, things, and events within their own
bound environments and/or experiences (e.g., favelas, home to many socioeconomicallydisadvantaged Afro-Brazilians, is a term referring to shantytowns within the Brazilian
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Identification of Research Question(s).

Determination of Analytic Categories, Metaphors, Themes, Symbols, Etc.

Open and Axial Codification of Data
and Establishment of Grounded Categories

Determination of Systematic (Objective) Criteria of Selection for Sorting
Data Chunks (Coded) into Analytic and Grounded Categories

Sorting of Data into Various Categories
(Revision of Categories and/or Selection Criteria if Necessary)

Counting of Number of Entries per Category for Descriptive Statistics and
Demonstration of Magnitude; Reviewing of Textual Materials and Patterns

Consideration of Patterns in Light of Relevant Literature/Theory(ies);
Analysis of Findings; Linking of Analysis to Extant Literature on Subject
Figure 3.2: Stage Model of Qualitative & Quantitative Content Analysis
Source: Adapted from Krippendorff (2012)
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context just as hui is an indigenous consultative practice derived from Māori culture, which is
today implemented in contemporary New Zealand education policy). Similarly, language
such as “States Parties” is used in all international instruments referring to states that have,
to some degree, agreed to adopt the instrument’s respective standards and mandates. In IPA,
special classes are equivalent to identifying language shared (via category or metaphor
analysis) by “interpretive communities.” Lastly, theoretical classes refer to those that emerge in
the course of analyzing the data, and therefore, they cannot be determined prior to the start
of the analysis. The classification of these categories was determined by analytical factors of
CDA and IPA. Since the predetermined variables, categories, and themes in this study were
solely based on background information and preliminary research conducted to develop the
research questions and contextual background for the study, the development of additional
categories and themes was both anticipated and necessary, especially as the CDA-IPA
research progressed, revealing new themes that were not visible in the preliminary findings.
It was also necessary to alter some of the predetermined categories and/or themes to better
accommodate the scope of the research.
In order to commit to maintaining an “objective” analysis, a predetermined “criteria
of selection” was formally established prior to conducting the analysis. Creating an
exhaustive criterion of selection (i.e., categories, themes, etc.) was important for each
variation of message content the researcher planned to analyze so that, if necessary or
applicable, they were rigidly and consistently applied and other researchers who analyze the
same messages would yield similar or comparable findings (Berg, 2009; Berg & Latin, 2008;
Selltiz, Jahoda, Deutsch, & Cook, 1967). This practice of applied regularity was also
beneficial to ensuring reliability of the measures applied, as well as the validity of the
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subsequent results of the study. The categories that comprised the criteria for the analysis
were relevant to the research questions posed and not based on the researcher’s hypotheses
or biases. Holsti (1968) explains this process: “The inclusion or exclusion of content is done
according to consistently applied criteria of selection; this requirement eliminates analysis in
which only material supporting the investigator’s hypotheses are examined” (p. 598).
Prior to identifying a criteria of categories, it was necessary to select the level(s)
desired for the sample and the units of analysis that would be counted (Berg, 2009), keeping
in mind that such selections are relevant and would most effectively answer the research
questions posed in the study. Sampling may occur at all of the following levels: words,
phrases, sentences, paragraphs, sections, chapters, books, writers, ideological perspective,
subject or topic, or other similar elements that are relevant to the context of the study
(Krippendorff, 2004), but this study did not include sampling at the book, chapter, or writer
level, because they were irrelevant to the scope or data sampling of the research. Likewise,
units of analyses range from the smallest unit (words) to the largest (semantics). Since the
data collected in this study was limited to international instruments and national policies and
legislation, all units of analysis were considered for this study, as the structure and
organization varied from one document to another. Table 3.3 below presents a more detailed
explanation of the various units of analysis that can be measured in CDA and IPA.
As indicated in Table 3.3 below, the measurement of some units relies on frequency
distribution, and although quantitative or numeric occurrences of particular words and
phrases are important to capture, the qualitative thematic content—latent and manifest
meanings are equally—if not more so—important. As a matter of fact, it is an advantage to
the researcher to implement both quantitative and qualitative approaches in the analysis of
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the text, especially since the counting of text or quantification of data focuses more on the
“procedures of analysis” rather than on the “character of the data available” (Selltiz et al.,
1959, p. 336). Selltiz et al. (1959) also note that heavy quantitative content analysis results in
a partially arbitrary limitation in the analysis of the data by excluding all accounts of
communications or text that are not numbers as well as those data that may lose meaning if
reduced to a numeric form (e.g., definitions, symbols, detailed explanations, photographs,
and so on). Since this study intended to transcend beyond the boundaries of a basic
summative or descriptive analysis to include a normative analysis as well, the blending of
both quantitative (via tally sheets to determine specific frequencies of relevant categories)
and qualitative (via examination of ideological mindsets, themes, topics, symbols, and similar
phenomena) analytical approaches were most effective in yielding the most reliable findings,
ensuring that they are still grounded in the data. It was especially important to the researcher
to maintain objectivity (as humanly possible) when comparing country-level content to
international instruments as a means of drawing inferences for recommendations on further
policy, theoretical, and practical implications. Thus, a blend of both manifest and latent
analysis methods were also applied in this study. Manifest content refers to data that is
physically or explicitly present and countable, whereas latent content requires an analysis that
is more so an interpretive and/or figurative reading of the symbolism underlying the physical
data. Latent analysis was also beneficial in identifying knowledge gaps, inconsistencies,
and/or parallels which may be present during the comparative analysis between international
instruments and country-level cases.
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Unit

Words

Themes

Characters

Paragraphs

Items

Concepts

Semantics

Example Relevant to
Research

Definition

The word is the smallest element or unit of measure
Minorities; Māori; indigenous
used in content analysis. Most often it is used in a
peoples
frequency distribution of specified words or terms
(quantitative).
A theme is considered more useful since it includes an
overarching or umbrella category that includes a
Application of Indigenous
simple sentence, a string of words with a subject and
Knowledge in Higher Education a predicate. Since themes can be located in a variety
Policy
of places within most written documents, it is
important that the places in which they will be
analyzed are identified by the researcher in advance.
In some studies, characters or specific
Māori students; professors; New
individuals/people, entities, or institutions are
Zealand Minister of Education;
significant to the analysis. In this instance, the
Minister of Culture & Heritage
analysis of a character is based on its frequency.
The paragraph is a more complex unit of analysis,
Paragraphs/“articles”/“sections”
because it may often contain one or more kinds of
of the Treaty of Waitangi and
units or sub-units within it (i.e., word, themes,
UN Declaration on the Rights of
characters, items, etc.), which may fit into varying or
Indigenous Peoples
overlapping categories.
Treaty of Waitangi; Declaration An item represents the whole unit of a message—a
on the Rights of Indigenous
text or book, letter, speech, journal or diary, article,
Peoples
newspaper, interview, audio or video recording, etc.
A concept is considered a “more sophisticated” type of
word counting, which involves groups of words that
Māori inclusion in higher
are clustered into concepts or ideas. In some
education
instances, these clusters may constitute variables in a
typical research hypothesis.
Emphasis of the word mātauranga The unit of semantics goes beyond analyzing the
(Māori context for knowledge) number and type of words to explore how affected
suggests a preservation of
the word(s) may be (i.e., how strong or weak the
indigenous/Māori customs and usage of a word is in relation to other words and/or
traditions was considered.
the overall sentence).
Table 3.3: Units of Analyses Used in Discourse and Policy Analyses
Source: (Berelson, 1952; Berg, 1983; Merton, 1968; Selltiz et al., 1959)
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Limitations, Delimitations, and Challenges of the Study
Despite their advantages and benefits, the methodologies of CDA and IPA also pose
some areas of concern. Regarding CDA, for example, several critics point to its lack of:
“systematicity” (when interpretation and analysis is based on factors other than frequency
(i.e., qualitative determinants)), transparency, and strict guidelines or governing principles
(Cohen, Manion & Morrison, 2008; Flick, 2002; Coyle, 1995). Denscombe (2007) further
expands on some of these issues due to the methodology being heavily reliant on the
interpretation of the researcher.
Like CDA, IPA shares some of these assumptions. Reiterating Iser’s (1993) position,
IPA in particular emphasizes that which the research-analyst brings to the interpretation is
meaningful and significant to the findings of the research, because without an interpretation
on the part of the researcher or reader, the methodology and practice of analysis is
contradictory. What is often forgotten is that the researcher/interpreter must have qualifying
knowledge and/or expertise on the subject or topic under analysis. In the words of Gillies
(2009), such analyses that connect “theory and practice beyond the text cannot be set down
as a method but emanate from the particular awareness of the individual involved.”
The role of the interpretation of the researcher is also central to questions regarding
robustness, rigor, and transparency of these two content analysis methods. The combined
application of CDA and IPA employed in this study is framed by an integration of
theoretical frameworks, ranging from critical theories to human rights discourses within the
broader context of social theory, and therefore, the analyses are highly dependent upon the
knowledge and understanding of the researcher-analyst. Relevant to a “heavy dependency”
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Class of
Variables

Common

Categories+

Metaphors*

Symbols*

Themes+

Ethnic, national,
linguistic, and
religious
minorities;
indigenous
peoples; persons
with disabilities;
women; girls

—

—

Vulnerability of
intersecting identities

Measures

Inherent
dignity/humanity;
measures; selfpreservation (identity);
collective vs. individual
identity

One human
body

The “Other”; unity in
diversity; Technology,
science, and indigenous
knowledge; higher
education for social
change/transformation;
minority and
indigenous autonomy;
collaboration and
consultation

Special

States parties;
selfdetermination;
measures; all

Theoretical

Identity; access:
merit vs.
capacity;
measures (to
achieve equity);
quality;
relevance;
diversity;
vulnerability;
equality;
education;
higher
education;
inclusion vs.
exclusion

—

One human
family/race;
nation/state as a
body

Table 3.4: Critical Discourse Analysis and Interpretive Policy Analysis Variables of International Instruments
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Class of
Variables
Common

Special

Theoretical

Categories+
Ethnic, racial, religious
minorities;
state/government;
indigenous peoples;
color; language; tribe
Afro-Brazilians; Indians
(indigenous peoples);
Māori; Bahá’í
Education; higher
education; equality;
equity; access;
colonization/imperialism;
citizenship; nationalism

Metaphors*

Symbols*

Themes+

—

—

—

—

—

—

—

“East” vs. “West”;
Civilization vs. civilizing
the “other”; oppressor vs.
oppressed;
pluralism/cosmopolitanism

Nation as a
body

Table 3.5: Critical Discourse Analysis and Interpretive Policy Analysis Variables of National Laws and Policies

on the interpretation of the researcher, a common misconception about IPA is that symbols
and meanings of policy and legislation are “not real” and that only material, physical acts or
consequences of such policies are true measures of policy. Practically, however, policies are
meant to achieve something expressive, material, or both, and therefore, exploring the
meaning(s) of symbolic representations of policy or legislation is necessary in order to
identify how their interpretation leads to specific material and/or physical actions.
According to Krippendorff (2012), content analysis, in general (and by default, its
relevant methodologies—CDA and IPA), has several limitations that must be considered and
addressed:
• Material that is available for research limits the analysis. Research that is available
might have time constraints (i.e., be outdated) or address a part of a phenomenon
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rather than the whole or all of it. So it is not always considered to be
comprehensive in scope.
• For the most part, it is purely descriptive in nature, without going into the
underlying purpose or motives of the content. In other words, it may describe
what is there, but it does not address why it is there.
• The accuracy of the method depends on analyzing data that are representative of
what is occurring in order to prevent inaccurate or biased results, particularly
when applying a critical lens.
Although in most cases, the availability of texts can limit the research and the analysis
therein, the design of this study was based on the relevant texts that were available for this
study. Thus, rather than the number of texts limiting the study, they have helped shaped and
bound the limits of the study. Furthermore, if the material available was limited, the
researcher could have altered the study to accommodate a broader supply of textual evidence
if needed, but it was not necessary to do so in this case. The researcher conducted an early
assessment of the potential inventory of texts to be included in the study. All texts
discovered that were irrelevant and lacked substantive content were excluded. Secondly,
while the text under analysis was not “outdated,” it was not necessarily comprehensive in
scope, particularly because laws and policies are often terse and insipid in nature, because
their purpose is to “bring order,” and therefore, are expected to be implemented and upheld.
Regarding CDA and IPA, however, even comprehensive text is laden with meanings, and
thus, what is absent or missing from texts is equally important to their overt, visible contents
and language. As indicated previously, the awareness of the researcher is central to the
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analyses conducted in this study, and therefore, the contextual knowledge regarding the
purpose for the drafting of the international and national measures in question (the “why”)
complement the descriptive nature of the texts (the “what”). Furthermore, most of the
international instruments are prefaced with a contextual introduction so their description as
well, as their purpose for being drafted are explained in the instruments themselves.
Challenges
The challenge of critical discourse and studies and interpretive policy analysis lies in
“finding a balance between zooming-in on the fine-grained discourse and zooming-out to
provide enough context to make the analyses mean something to someone else” (Rogers,
2011, p. xviii). Gee (2011) treats a common and incorrect criticism of CDA—that such work
imposes its (usually leftist) politics top-down on the data from the start.
Textual or discursive analysis alone is not sufficient. Rather the meanings of social
organizations (Kress, 2011), mediated structures and events that shape interaction and
motivate emancipatory agendas for learning and social transformation (Fairclough, 2011),
and adopting and applying “tools of inquiry” help elevate discursive study and analysis
through empirical channels of both CDA and IPA.
The challenges of the applied methodological approach, on the other hand, include the
following:
• The method requires a significant amount of time to prepare and train
researchers.
• The analysis process itself is rather time-consuming, taking substantial time to
design and execute the study.
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• Its application is vulnerable to bias since the analysis is based on the researcher’s
interpretation and reading of the materials being analyzed. Therefore, the analysis
is more likely prone to subjective interpretations.
• It is very easy to lose the meaning/essence of language when isolating one single
word from a greater context of meaning. One has to be careful not to lose sight
of this when conducting CDA and IPA, as the potential to be overly-critical or
not critical enough is conducive in such instances.
CDA and IPA are indeed both labor intensive and time-consuming, as both of these
methodologies require sufficient training and preparation in order for the analyses to be
carried out effectively. Thus studying both CDA and IPA was key to the researcher’s
understanding of how to interpret the data while appropriately applying her own knowledge
of the texts and their contextual relationships. While the researcher does not claim to be
exceptionally proficient nor an expert in CDA and IPA, the role of the researcher as
interpreter is central to this study, and therefore, it was necessary to explore and study the
various theories underlying critical discourse and policy analyses. This study, therefore,
focused on a combination of units of analysis including: words, characters, concepts, sentences,
themes, paragraphs, phrases, and semantics, for example. The researcher was very
intentional in the selection of each unit of analysis to ensure units of text: a) were not
extracted out of context; b) were aligned with one or more applicable variables (e.g.,
categories, metaphors, themes, etc.); and c) were directly relevant to the focus of the study.
It is to the researcher’s advantage that these limitations and challenges were
recognized both prior to and during the study so that they could be addressed accordingly.
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Ultimately, the researcher’s goal was to work most effectively in minimizing the impact these
limitations and challenges may have on implementation of the research and the actual
findings of the study by limiting interpretation and analysis to evidence that was available
and reliable.
Although these challenges and limitations exist within the realm of content analysis
research, CDA, and IPA, there are also clear advantages to conducting content analysis as
well that Krippendorff (2012) highlights. The first and most clear advantage of content
analysis is that it involves unobtrusive techniques since the data is already collected prior to
the researcher’s analysis. Thus, the data is void of “contamination” and invulnerable to
external errors such as researcher bias or influence during data collection (Krippendorff,
2012). A second advantage is that content analysis has the ability to handle unstructured
matter as data. While structured data, such as surveys, interviews, focus groups, and
questionnaires make it convenient for researchers to readily tabulate, code, and process data
on a computer, for example, the primary benefit of having unstructured content analysis data
is that it “preserves the conceptions of the data’s sources, which structured methods largely
ignore” (p. 46). Another advantage is the notion that content analysis is “context sensitive,”
meaning that the researcher is able to process the data that are significant, meaningful,
informative and even representational to others based on how others understand and define
them. The researcher was able to focus on contextualizing by understanding how the data
are read and/or how they make sense to those who interact with them. Lastly, content
analysis is a research method that can handle large volumes of data. Given the exponentially
growing rate of publications—in print and online, there has been a vast increase in the
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amount of data that is available globally, and due to advancements in technology, there is
software readily available that is capable of coping with such volumes of information.

Quality Assessment, Reliability, and Validity
Most proponents of critical discourse analysis and interpretive policy analysis
naturally defend questions regarding their guarantees of quality assessment, reliability and
validity. Nonetheless, they still acknowledge and address the challenges and questions that
arise regarding transferability, generalizability, and the like (Gillies, 2009: Wodak & Meyer,
2009; Yanow, 2000). Discussions of ensuring objectivity, reliability, and validity can be
modified to adapt to methodologies utilizing CDA and IPA as well, however. The question
of how to guarantee “intellectually challenging and rigorous” research that is simultaneously
critical remains to be a challenge (Silverman, 1993, p. 114), but strategies have been
introduced to help address such a question. Rather than focusing on issues of if and how
reliable, valid, generalizable, and replicable findings are, however, it may be more suitable to
apply terms such as “credible” and “plausible” instead (Rapley, 2008). This way, credibility
and plausibility of the findings could be addressed to reflect the research being open and
transparent about: 1) the textual evidence that was reviewed; and 2) the basis of the claims
made about the evidence. Furthermore, Potter and Wetherell (1994) believe that the
methodology of CDA should convey “coherence” to a text or group of texts—how the
content, effect, and function of the text(s) fit together—and that it should be “fruitful”—
contributing something that is useful or significant to the field.
In order to help minimize the risk of researcher bias and subjectivity, the
combination of CDA and IPA, and a method of triangulation were applied. The
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triangulation method applied relied on shifting across three levels of analysis: 1) assessing
relationships between and across texts and their content (as related to equal and equitable
access to quality higher education for minorities and indigenous peoples); 2) focusing on the
context of the texts drafted and their purpose; and 3) the broader contexts of the
sociopolitical and historical experiences of indigenous peoples, minorities, state governments
or representatives, and the UN system.
This study was not guided by the researcher’s personal ideas of how the texts should
read. Rather, the researcher’s interpretation and understanding of international and nationallevel texts were based on her knowledge of the contexts that they come from. This means
that the text and the interpretation are related to broader social issues in Fairclough’s (2003)
“transdisciplinary dialogue (p.6), which would not be available if one were engaged merely in
textually-oriented analysis.
Rapley (2008) suggests that the conventional research values of reliability, validity,
and generalizability or replicability are inappropriate for CDA, a position also held by Taylor
(2001) because the very epistemological claims upon which CDA rests actually problematize
such concepts. Instead, Rapley (2008) suggests focusing on credibility and plausibility of the
research findings, leaving the analysis and interpretation “open and transparent both about
the textual evidence under review and about the basis of the claims made about it” (Gillies,
2009). Furthermore, the rigor, robustness, and transparency of the study is strengthened by
the researcher’s own knowledge and experience in international human rights law,
particularly relating to the right to education, indigenous peoples, and minorities (refer to
“Positionality” section below). This awareness strengthens the analysis and conclusions of
this study, especially since the researcher acknowledges that limitations, strengths, and
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weaknesses persist in both international and national-level laws, policies, and strategies
confined to written text, as well as those in the methodologies of CDA and IPA and her
own positionality.
Positionality
While the researcher does not claim to be an “expert” in the field of minority and
indigenous peoples’ rights or the right to higher education within international and national
contexts (and as formal training would definitely strengthen the researcher’s skills and
advance her level of knowledge in the field), the researcher has significant knowledge and
experience that is highly relevant to this study. The analyst has worked as a researcher and an
advocate in the field of international human rights law, particularly for minorities and
indigenous peoples for over seven years. In addition to independent work, the researcher has
collaborated and consulted with lawyers, scholars, and activists who are considered
international human rights law experts on issues including: the rights of minorities,
indigenous peoples, and the right to education. Not only does the researcher have a
consultant role with Minority Rights Group International—the only international NGO
focusing on the rights of minorities and indigenous peoples, in consultative status with the
United Nations—but this partnership has also resulted in the researcher’s current role as
research assistant to the first (and former) UN Independent Expert on Minority Issues.
Consequently, the researcher-analyst is actively engaged in work involving research on the
legal rights and measures of indigenous peoples and minorities within national and
international contexts, as well as participation in relevant events within the UN System, such
as the most recent first World Conference on Indigenous Peoples (WCIP) held in September
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2014 at the UN headquarters in New York City. The right to education has been an area of
focus for the researcher through her ongoing, collaborative work with NGOs, INGOs, and
activists in raising awareness and shedding light on the unequal and inequitable access to
education and higher education, for indigenous and minority populations, in particular.
Thus, even though the researcher does not self-identify as an “expert,” she is nonetheless
proficient with international human rights discourses as they relate to minorities and
indigenous peoples in order make some convincing and sound interpretations of the findings
of this particular study. The researcher also self-identifies as a follower of the Bahá’í Faith;
and based on her past research and personal experiences and relationships relevant to the
right to higher education for Bahá’ís in Iran, she has a greater knowledge and familiarity of
studying this population and the government’s policies towards them. Aware of her
identification as a Bahá’í and her positionality as a privileged student pursuing an advanced
graduate degree, the researcher made efforts to self-assess, evaluate, and revisit her analyses
of Iran’s national policies and legislative measures as they compared to her analyses of
measures adopted by Brazil and New Zealand. This “check-in” was necessary for the
researcher to avoid potentially contaminating the findings by applying hypercritical or
emotion-centered analyses and compromising the credibility of the interpretation of the
findings. This disclosure on the part of the researcher does reveal, however, that the
researcher had more preliminary knowledge on the case of Bahá’ís in Iran than on AfroBrazilians and indigenous peoples in Brazil and Māori in New Zealand prior to the
commencement of the study. Having been formally educated in a “Western” system of
teaching and learning, the researcher recognizes that her analysis or interpretation is not
representative of any member of any underrepresented group. Furthermore, the researcher
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acknowledges and is humbled by her privileged status as a human being who is granted an
opportunity to access higher education to pursue a terminal degree.
Summary
Researching vulnerable persons and groups requires a level of sensitivity and
knowledge of the implications for undergoing such study. It is important to recognize and
understand that the scope of the study is not shaped nor influenced by ignorant/narrow
perceptions of such populations. Likewise, it is equally vital to avoid posturing minorities
and indigenous peoples in a stance of the “Other.” Similarly, both critical discourse analysis
and interpretive policy analysis—methods of content analysis—are also dependent upon the
preparation and training of the researcher. The application of complementary approaches to
CDA and IPA in this study, supported by the “local knowledge” the researcher brings to the
analyses, ensures that only what is interpreted directly from the texts is attributed to the
findings of the study. The integration of various discourses, including international human
rights law, minority and indigenous studies, higher education, and critical theories provide an
adequate balance to the study, particularly since proponents of some of these discourses are
sometimes at odds with one another (i.e., many critical perspectives analyzed here critique
the “universality” of international human rights law discourses (which are also included in
this study) and its relevance to “the oppressed”). Transparency of the process is central to
the researcher-analyst’s interpretation.
The case study approach, as relevant within the international human rights context, is
also suitable for a comparative cross analysis between national and international-level
discourses on the rights of minorities and indigenous peoples’ access to quality higher
education. Applying critical theories through CDA and seeking underlying meanings via IPA,
144

must be done so appropriately and with caution, in order to ensure that a well-balanced
analysis—combining relevant human rights, higher education, and critical discourses and
theories in addition to the researcher’s prior and growing knowledge of the subject—helps
address issues of plausibility, credibility, and transparency. For this purpose, CDA and IPA
methodologies were applied simultaneously at all times during the analysis of the national
and international texts selected for this study. They each bring significant features to the
questions of inquiry that complement one another. CDA relies on critical perspectives for
analysis that help focus on the context and posture of indigenous and minority populations
that are often absent or underrepresented at national and international levels of discourse.
IPA, on the other hand, focuses on the exploration of meaning within human rights and
education policies and laws at the national and international levels that are always or most
often drafted by dominant or majority representatives within society, and it also highlights
the importance of the role of the researcher as contributing knowledge and interpreting the
texts. Nonetheless, it is clear that CDA and IPA, individually and collectively, pose
challenges and limitations—sometimes unavoidable, but most can be minimized, especially
with the application of a well-integrated framework of theories and researcher insight that
complement one another, strengthening their inherent weaknesses.
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Chapter 4: Barriers and Obstacles to Higher Education
Minority Groups and Indigenous Peoples Face
“ . . . [O]ver the past three years I have travelled to countries in practically every region of the world. I have
talked extensively to people who belong to disadvantaged minorities on every continent. When I ask them to
tell me their greatest problem, their most deeply felt concern, the answer is always the same. They are concerned
that their children are not getting a quality education because they are minorities. They see educating their
children as the only way out of their poverty; their under-dog status, their isolation.”
—Gay McDougall (2009)
Introduction
In the words of former UN Independent Expert on Minority Issues, Gay
McDougall, even the most marginalized peoples in the world are concerned about the lack
of quality education they have access to, recognizing the capacity and potential that access to
quality education could have in liberating and advancing themselves and their communities.
Clearly, there are numerous interconnected factors that prevent minorities and indigenous
peoples from accessing quality higher education (some of which were discussed in Chapter
2), which are mostly systematic, resulting in poverty, “their under-dog status, their isolation.”
While this study aims to highlight how national and international discourses target the higher
education of indigenous peoples and minorities through law and policy adoption, it would be
negligent of the researcher not to address the contextual minorities and indigenous peoples
This chapter includes discussions on: the definitions of minorities, indigenous peoples, and
higher education in the international human rights context; some background on barriers
minorities and indigenous peoples face in accessing quality higher education at the national
level and the international call for “special measures” that aim to address such barriers.
Chapter 4 also presents the historical and contemporary climates of Brazil, Iran, and New
Zealand relative to barriers in the access to higher education and the current state of higher
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education affecting their minority and/or indigenous populations, especially those relevant
to this study.

Definitions of Minority Groups, Indigenous Peoples, and Higher Education within
International Discourse
International instruments are created and adopted in order to maintain a universal
standard of civil, political, economic, social, and cultural rights worldwide in an attempt to
maintain an idea of equality and unity in diversity. Specific diverse attitudes within the world,
however, also contribute to the differing views of how human rights are defined, and
subsequently, how they should be protected. Prior to delving into the analyses of the
instruments and guidelines regarding minorities and indigenous peoples’ access to higher
education, this section briefly introduces how and in what contexts minorities, indigenous
peoples and higher education are understood in international human rights law discourse.
Minority Groups
Within the spheres of international human rights and law, minority groups are
classified as belonging to four particular identity categories—ethnic (oftentimes substituting
for racial classifications), nationality, linguistic, and religious. These four contemporary
minority group classifications were initially introduced in Article 27 of the International
Covenant on Civil and Political Rights (ICCPR) of 1966:
In those states in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of the group, to enjoy their own culture, to profess and practice their
own religion, or to use their own language.
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A formal definition regarding who and what minority groups embodied preceding and
following the drafting and adoption of ICCPR had not been adopted. Aware of this
oversight, in 1977, Francesco Capotorti, Special Rapporteur29 of the United Nations SubCommission on Prevention of Discrimination and Protection of Minorities, proposed the
following definition of minorities:
A group numerically inferior to the rest of the population of a State, in a nondominant position, whose members—being nationals of the State—possess ethnic,
religious or linguistic characteristics differing from those of the rest of the
population and show, if only implicitly, a sense of solidarity, directed towards
preserving their culture, traditions, religion or language (Office of the High
Commissioner, 2010, p. 2).
Although there are some critiques of Capotorti’s definition, particularly regarding the
“numerical” characteristic of minority groups and determinants of national identity of
minority groups,30 there is significant weight attributed to the status of minorities being of a
“non-dominant position.” Even in some cases, there are groups that comprise the majority
within most of a particular state and are also considered to be a minority within a specific
region of said state. “Inspired by the provisions of article 27 of the [ICCPR], the Declaration
on the Rights of Peoples Belonging to National or Ethnic, Religious and Linguistic
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Special rapporteurs are responsible for inquiring into State violations of human rights and to intervene on
specific issues or urgent situations (e.g., Special Rapporteur on the Rights of Indigenous Peoples, Special
Rapporteur on the Right to Education, etc.). They, therefore, play an important role in the protection of human
rights. Special rapporteurs are independent, sit individually and cannot be appointed beyond a six-year term.
Their mission is to study and draft a report on countries’ situation about a particular human right issue they are
specialized in.
30Although most minority groups are numerically a minority, there are cases in which there are exceptions. In
South Africa, for example, Afrkaners of European descent comprise approximately five percent of the total
population (Census 2011, 2012), but they are significantly placed at both a socioeconomic and political
advantage in comparison to the numerical majority black South African indigenous population.
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Minorities was adopted in 1992. Like its binding ICCPR predecessor, however, this nonbinding declaration did not propose nor expound on the minority group classifications
presented in Special Rapporteur Capotorti’s proposed working definition. Nonetheless, the
Declaration on the Rights of Peoples Belonging to National or Ethnic, Religious and
Linguistic Minorities confirmed that the emphasis would be on protecting “the existence and
the national or ethnic, cultural, religious and linguistic identity of minorities within their
respective territories and shall encourage conditions for the promotion of that identity”
(United Nations General Assembly, 1992).
Furthermore, in spite of the four main minority identity classifications that exist,
practitioners and scholars alike acknowledge that intersectional discrimination based on one
or more such classifications, as well as others (e.g., sex/gender, economic status, disability,
sexual orientation) is just as (if not more) problematic. The challenge, therefore, in
identifying and classifying minorities has never been internationally—let alone,
internationally—standardized. Based on the socio-historical context of the establishment of
the nation-state or territory, their demographics may vary ethnically, racially, linguistically,
nationally, and so on. There are also discrepancies between how states identify their
minorities and how minorities identify themselves, for example. States are required to
recognize minority status in order to support and advocate on their behalf, but it is not up to
states alone to identify such classifications. As a matter of fact, the unique duality of minority
identity in international human rights law is that people belonging to minority groups
voluntarily desire to maintain their minority identity by identifying and defining their own
status as a minority; international human rights law upholds self-declaration for minorities
and indigenous peoples. However, some states deny the existence of these populations
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within their national boundaries, and due to the fact that there is no universally agreed-upon
definition of these persons and groups in international human rights law, the right to selfidentification has yet to be fully recognized and implemented (more on this issue is discussed
in chapter 6). This also holds true for people belonging to indigenous groups. The United
Nations upholds these principles of “identification” and “preservation,” and these mutuallydependent principles resonate in the classification and recognition of minority groups and
indigenous peoples alike, but there are also some unique distinctions between the two
groups.
Indigenous Peoples
A frequent question that arises regarding minority group identification is the status
of indigenous peoples and how they fit into the classifying and defining of groups/peoples.
Are indigenous peoples classified as minority groups, for instance? As is the case for
minorities, indigenous peoples are not understood nor defined universally. So while there is
no international definition that is universally agreed upon, international human rights
discourse reveals that the status of indigenous peoples is unique, and although they can be
classified as minorities, there are aspects of indigeneity that place indigenous peoples in a
separate category altogether. There are specific United Nations mandates and mechanisms in
international law, which allow indigenous peoples to protect their rights, which will be
explained further in this section. So clearly, there are significant distinctions that must be
highlighted regarding the particular case of indigenous peoples.
In his research entitled “Study on the Discrimination Against Indigenous Peoples,”
Special Rapporteur José Martínez Cobo (1983) proposed a “working definition” of people of
indigenous descent:
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[I]ndigenous communities, peoples and nations are those which, having a historical
continuity with pre-invasion and pre-colonial societies that developed on their
territories, consider themselves distinct from other sectors of the societies now
prevailing in those territories, or parts of them. They form at present non-dominant
sectors of society and are determined to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural patterns, social
institutions and legal systems (UN Commission on Human Rights, 1986).
Cobo’s interpretation of indigenous peoples parallels the far-too-common qualities of
minority groups within “non-dominant positions” and marginalized communities. He also
emphasizes the ethnic identity of indigenous peoples and their historical association with
colonization as it connected to territories—to ancestral land ownership. The final lines of
Cobo’s working definition also suggests that indigenous peoples have an identity that is
distinct from any other group of peoples—including that of minority groups—and
therefore, this distinction must be recognized accordingly. Unlike Capotorti’s proposed
definition of minorities, however, Cobo’s definition specifies legal sovereignty of indigenous
peoples.
This distinctive quality of indigenous peoples was “internationally” recognized over
25 years prior to Cobo’s report. Since 1957, international law standards have been
implemented for indigenous peoples, specifically through the adoption of the Indigenous
and Tribal Populations Convention, 1957 (No. 107) (International Labor Organization,
1989). Regarding this Convention, the International Labor Organization (ILO) (2013)
clarifies that it “does not define who are indigenous and tribal peoples,” but rather, “It takes
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a practical approach and only provides criteria for describing the peoples it aims to protect.
Self-identification is considered as a fundamental criterion for the identification of
indigenous and tribal peoples…” In the preamble of the C169 Indigenous and Tribal
Peoples Convention, 1989, it is noted that “the distinctive contributions of indigenous
peoples to the cultural diversity and social and ecological harmony of humankind and to
international co-operation and understanding” is recognized, and Article 1 of the
Convention further highlights the uniqueness of indigenous peoples as identifying
indigenous peoples as:
(a) tribal peoples in independent countries whose social, cultural and economic
conditions distinguish them from other sections of the national community, and
whose status is regulated wholly or partially by their own customs or traditions
or be special laws or regulations;
(b) peoples in independent countries who are regarded as indigenous on account of
their descent from the populations which inhabited the country, or a
geographical region to which the country belongs, at the time of conquest or
colonization or the establishment of present state boundaries and who,
irrespective of their legal status, retain some or all of their own social, economic,
cultural and political institutions.
So these dual unique qualities which distinguish indigenous peoples from other
populations—having disparate cultural and socioeconomic statuses that are regulated by
sovereign and/or state laws and having descended from indigenous lineage and ancestors
now living on colonized land—are indicative of how indigenous peoples have distinct
identities from peoples belonging to minority groups. According to the Indigenous and
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Tribal Peoples Convention, 1989, however, international law regarding the rights and
protection of indigenous peoples is also centered on the twin values of “self-identification”
and “self-preservation,” indicating that “[s]elf-identification as indigenous or tribal shall be
regarded as a fundamental criterion for determining the groups to which the provisions of
this Convention apply” (International Labor Organization, 1989). Thus, self-declaration is
vital to the identification and therefore the protection of indigenous peoples based on the
two criteria presented above.
Higher Education
The World Declaration on Higher Education for the Twenty-First Century was
introduced and its anticipated scope of inter-generational and global benefits of higher
education were introduced in chapter 1. In the World Declaration on Higher Education,
higher education is described as “all types of studies, training or training for research at the
post-secondary level, provided by universities or other educational establishments that are
approved as institutions of higher education by the competent State authorities” (UNESCO,
1998). Aside from the World Declaration on Higher Education, there is no other
international instrument—binding or non-binding—that is exclusively dedicated to higher
education. The Recommendation Concerning Education for International Understanding,
Co-operation and Peace and Education Relating to Human Rights and Fundamental
Freedoms, however, does offer a broad definition and purpose for higher education, which
reads:
Higher education should comprise civic training and learning activities for all
students that will sharpen their knowledge of the major problems which they should
help to solve, provide them with possibilities for direct and continuous action aimed
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at the solution of those problems, and improve their sense of international cooperation (UNESCO, 1974).
The purpose of higher education offered in this Recommendation reveals a broad
understanding that its role is twofold—to advance the knowledge of society and to apply
that knowledge to solve the problems within society. Despite the significant capacity of
higher learning mentioned here, most other declarations, recommendations, and treaties
(conventions and covenants) usually make general references to education rather than to
higher education in particular, but this will be analyzed further in this chapter. In order to
understand the meaning and significance of higher education within international law, then,
it would be logical to learn the definition of the broader connotation of education within
international law.
While the ambiguity of definitions of minorities and indigenous peoples also
resonate in other subjects of international human rights law, the clarification of higher
education (or simply education, for that matter) is clearly not an exception. The Convention
Against Discrimination in Education places more emphasis on defining “discrimination” and
offers little to no acknowledgement of the meaning of education. The UNESCO
Recommendation Concerning Education for International Understanding implications for
education are: “the entire process of social life by means of which individuals and social
groups learn to develop consciously within, and for the benefit of, the national and
international communities, the whole of their personal capabilities, attitudes, aptitudes and
knowledge” (UNESCO, 1974). International instruments discussed in this study (and even
those omitted from this study) fall short of including definitions about what education and
the right to education actually means, and therefore, what they entail. UNESCO’s
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establishment of the International Standard Classification of Education (ISCED) was to
establish a more comparable or standardized measure of education at various levels through
both formal and non-informal structures. The ISCED is responsible for facilitating the
“comparisons of education statistics and indicators across countries on the basis of uniform
and internationally agreed definitions,” which aims to be a promising advancement in
comparative international education statistics given that most of UNESCO’s educational
data is obtained through quantitative and qualitative methodologies that often vary from
State to State (UNESCO, 2012). The definition of an “education program” was revealed in
ISCED’s most recent report:
[A] coherent set or sequence of educational activities or communication designed
and organized to achieve pre-determined learning objectives or accomplish a specific
set of educational tasks over a sustained period. Objectives encompass improving
knowledge, skills and competencies within any personal, civic, social and/or
employment-related context. Learning objectives are typically linked to the purpose
of preparing for more advanced studies and/or for an occupation, trade, or class of
occupations or trades but may be related to personal development or leisure. A
common characteristic of an education program is that, upon fulfilment of learning
objectives or educational tasks, successful completion is certified (ISCED, p. 7,
2011).
This definition provides a broad, yet succinct explanation of what education programs might
contain, and the key terms mentioned in this definition—“educational activities,”

155

“communication,” “learning,” “organized,” “sustained,” and so on.31 The ISCED definition
of education, therefore, is an example of a contemporary transition taking place towards the
promotion and development of a “universal” definition of education for assessment,
monitoring, and evaluation within international law. ISCED also emphasizes that education
is not limited to formal schooling or learning.
One of levels of education ISCED has expanded upon for the UNESCO Institute
for Statistics is tertiary education, “providing learning activities in specialized fields of
education. It aims at learning at a high level of complexity and specialization. Tertiary
education includes what is commonly understood as academic education but also includes
advanced vocational or professional education,” and it also comprises research and
technology-based institutions (UNESCO Institute for Statistics, 2011, p. 46). ISCED
distinguishes tertiary or higher education for the formal degree options it offers (bachelors,
masters, doctoral, and/or their equivalent), and the “content of programs at the tertiary level
is more complex and advanced than in lower ISCED levels” (pre-primary, primary and
secondary levels of education) (UNESCO Institute for Statistics, 2011, p. 46). The
distinction between higher learning and lower ISCED levels are based on the level and
degree of content and rigor that higher education requires, as well as the expected outcomes
of successful matriculation and completion of study at a higher education institution.
Even within international law, however, a universal understanding and recognition of
higher education is still a work in progress, especially when addressing questions of
discrimination in access and quality for minorities, indigenous peoples, and other vulnerable
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Refer to http://www.uis.unesco.org/Education/Documents/isced-2011-en.pdf for definitions.
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groups. For instance, the Inaugural Session of the United Nations Forum on Minority Issues
held at Palais de Nations in Geneva, Switzerland was themed “Minorities and the Right to
Education.” In a concept note drafted for the Inaugural Session, former UN Independent
Expert on Minority Issues, Gay McDougall, and Forum Chair and former member of
European Parliament, Viktória Mohácsi, expressed that “[e]nsuring equal access to education
is one of the most serious challenges for minorities and States alike, and also offers one of
the greatest opportunities for the advancement of the full rights and freedoms of persons
belonging to minorities.” (OHCHR, 2008, p. 1). Indigenous peoples were not specifically
referred to in this concept note—most likely since a separate Expert Mechanism on the
Rights of Indigenous Peoples (EMRIP) exists that addresses the issues of indigenous
peoples, including the right to education. Nonetheless, there are several initiatives and
programs that specifically target access to education for indigenous peoples by UN agencies,
international non-governmental organizations (INGOs), civil society organizations, and
community groups within and/or in collaboration with indigenous communities. In addition
to the Independent Expert on Minority Issues and EMRIP, there are also several other
issues that mandate-holders address that would offer a more holistic approach to monitoring
and securing the civil, cultural, economic, political and social rights of minorities and
indigenous peoples such as the right to education; extreme poverty; and contemporary forms
of racism, racial discrimination, xenophobia and related intolerance, for example. Although
some recommendations are offered at the conclusion of this study, the effectiveness and
success of such programs, however, are not analyzed here, particularly since the purpose of
this study is to analyze the content and language of policies and not their actual practice.
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Barriers and Special Measures to Access Quality Education for Minority Groups and
Indigenous Peoples
Education of vulnerable persons and groups is often an oversimplified phenomenon,
particularly since it is more complex than it appears. Tuck (2009) speaks to the victimization
or tragedy narratives of marginalized peoples and groups, and the educational experiences
are no exception. Some discourses project the blame of failure in education upon minorities
and indigenous peoples for being incompetent and lacking commitment to attaining and
successfully advancing within higher levels of learning or that culture is to blame in preventing
them to access quality higher education (Fanon, 1976; MRG, 2009; Ryan, 1971). What has
been overlooked, however, is the inherited “culture” of systematized inequality that is
mirrored in educational systems, resulting in dichotomous disparities between poor and
wealthy, brown or black and white, man and woman, and so on. Such constructed
dichotomies result in disparities in education quality and access, and a lack of disregard for
cultural diversity and identity preservation. In other cases, it becomes a highly sensitive topic
of discussion, especially since history has shown that education has often been used to
dehumanize, oppress, uproot, and obliterate minorities and indigenous peoples. According
to Cole, for instance (2011), “Spiritual, cultural, and linguistic death replaced corporeal death
as policy goals, and schools served as one of the primary grave diggers” for indigenous
peoples in Australia, Canada, New Zealand, and the United States (p. 49). While Cole’s
metaphor attesting to the abuses of education and schooling are accurate, especially
regarding the fate of indigenous and minority populations, education also has the capacity to
empower, liberate, and advance the development of disadvantaged and vulnerable groups
(Fanon, 1967; Freire, 1970; Mandela, 2003; Nyerere, 1979). At the national level, most
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minorities and indigenous peoples facing obstacles in advancing to tertiary education, usually
only have access to poor quality education at the primary and secondary levels, and this is
understood to be a global epidemic (UNESCO, 1995). For this reason, international human
rights institutions provide a platform for states to reconcile these discrepancies at the
national level.
Special Measures in International Law
In an effort to “overcome past discrimination or address persisting inequalities” in
areas such as education, international human rights law permits differential treatment,
especially by calling upon states to implement measures. By “measures,” international human
rights law discourse refers to
the full span of legislative, executive, administrative, budgetary and regulatory
instruments, at every level in the State apparatus, as well as plans, policies, programs
and preferential regimes in areas such as employment, housing, education, culture,
and participation in public life for disfavored groups, devised and implemented on
the basis of such instruments (UN, 2010, p. 9).
In chapter 2, the international concept of “special measures” was briefly introduced. Special
measures are introduced in several international instruments as a means to provide states
with options to address unequal and inequitable conditions minorities and indigenous
peoples face. The International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) calls for special measures
for the sole purpose of securing adequate advancement of certain racial or ethnic
groups or individuals requiring such protection as may be necessary in order to
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ensure such groups or individuals equal enjoyment or exercise of human rights and
fundamental freedoms (UN, 1965, Article 1).
In some instances, such as in the case of the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), states are permitted to implement “temporary
special measures,” which are intended to accelerate de facto equality between men and
women (UN, 1979, Article 4). In its general comment No. 18 on non-discrimination, the
Human Rights Committee held that States parties are sometimes required to “take
affirmative action in order to diminish or eliminate conditions which cause or help to
perpetuate discrimination prohibited by the Covenant” and that “such action may involve
granting for a time to the part of the population concerned certain preferential treatment in
specific matters as compared with the rest of the population . . . as long as such action is
needed to correct discrimination in fact” (UNHRC, 1989).
The Committee on the Elimination of Racial Discrimination (CERD) (2009), in its
general recommendation, No. 32, provided further guidance on the implementation of
special measures under Article 1 of ICERD as well as on the meaning of “special measures”
(CERD, 2009). The committee maintained that special measures are relevant to all rights:
“the list of human rights to which the principle applies under the Convention is not closed
and extends to any field of human rights regulated by the public authorities in the State party
[…] to address racial discrimination ‘by any persons, group or organization’.” In some
countries, these special measures are equivalent to terms such as “affirmative measures,”
“affirmative action,” or “positive action.” There is a clear distinction between states’
obligations to take special measures and their obligations to secure human rights and
fundamental freedoms on a nondiscriminatory basis to peoples and groups within their
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jurisdictions. Understanding and abiding by this distinction is a general obligation flowing
from the provisions of ICERD as a whole and integral to all parts of the Convention. The
planning and application of special measures must also be “appropriate to the situation to be
remedied, be legitimate, be necessary in a democratic society, respect the principles of
fairness and proportionality, and be temporary” (UN, 2010, p. 10).
Furthermore, the Committee (2009) also reported that “special measures should not
be confused with specific rights pertaining to certain categories of person or community,”
such as, for example, the rights of indigenous peoples or persons belonging to minorities to
enjoy their own culture, profess and practice their own religion, and use their own language,
and so on. “Such rights are permanent rights,” the Committee continues, “recognized as
such in human rights instruments, including those adopted in the context of the United
Nations and its agencies” (2009). Therefore, states should understand the distinctions
between special measures and permanent human rights in their laws and policies. This
distinction makes it clear that minorities and indigenous peoples are entitled to permanent
rights, while also enjoying the benefits of special measures. These temporary special measures
also apply to higher education systems and institutions (and all other levels of formal
education), providing opportunities for minorities, indigenous peoples, and other vulnerable
persons and disadvantaged groups to access quality higher education due to existing factors
that either directly or indirectly discriminate against them and/or pose unequal opportunities
to and within higher education.
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Minority and Indigenous Cases in Brazil, Iran, and New Zealand
This study highlights three higher education policy-or-legislation-related cases in
three countries—Brazil, Iran, and New Zealand. The cases highlight affirmative action
policies in Brazil for Afro-Brazilians and indigenous peoples (who also represent the
majority of the poorest in the country); the Islamic Republic of Iran’s systematic policy
barring Bahá’ís from studying or teaching at higher education institutions in the country; and
New Zealand’s establishment of wānanga and indigenous knowledge frameworks in
traditional higher education institutions for Māori students.
Afro-Brazilians and Indigenous Peoples in Brazil
Historical and Present Political, and Social Climate
Although most of Latin America was colonized by the Spaniards, Brazil was
colonized by the Portuguese. Initial relations with the indigenous population were friendly,
but colonists were eager to exploit trade, particularly wood and sugar, which eventually
provoked and intensified conflict. Consequently, massacres and slavery, which almost
exterminated the coastal Tupi tribe, initiated a pattern repeated over the next 500 years. Rival
colonial powers, France and the Netherlands, exploited existing hostilities between
indigenous groups. As many colonists have historically done, they introduced dysentery,
smallpox, influenza, and plague to the native communities. Epidemics of these European
diseases swept through the reduções (settlements) instituted by Jesuit missionaries, killing
many thousands of indigenous and tribal peoples within a few decades. According to
Survival International (2013), the indigenous population of Brazil is less than seven percent
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of what it was in 1500. It is thought that during pre-colonial times, there existed up to 1,000
distinct tribes, while today only an estimated 197 of them remain.
After the decimation of the local indigenous population in the seventeenth century,
an estimated 3.65 million Africans were enslaved and taken to Brazil, and the majority of the
Africans were brought to Brazil’s first capital, Salvador da Bahia. Urban slave labor differed
from plantation life; enslaved persons were not passive victims of the system and many
escaped to discover their own quilombos (settlements founded by formerly enslaved Afrodescendants) (MRG, 2012). Today, those quilombos are nearly equivalent to favelas, except in
the case of the former, quilombolas (intergenerational residents of quilombos) “outright own
their land,” whereas in favelas, most do not “legally” own their land (Plantas, 2014).
According to the National Institute for Colonization and Agrarian Reform, however, the
federal agency that manages quilombo land titling, there have been delays in the processing
of granting property owners their land titles due to the “necessity of negotiating a settlement
and indemnification” with land owners (Plantas, 2014).
Prior to abolishing slavery in 1888, the Portuguese authorities promoted
miscegenation as a way of ensuring a Portuguese presence in under-populated regions.
However, as fear of a rapid increase in the Black population grew, the Portuguese
subsequently opened the country to white immigrants, who were given preference over black
people in jobs, housing and education. For this reason, the notion of racial/ethnic identity in
Brazil today is quite complex, and much has to do with the long history of
interracial/interethnic marriage in the country (as there were no anti-miscegenation laws in
Brazil unlike those under Jim Crow in the United States), resulting in a population that nearly
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represents a “rainbow nation.” The miscegenation of indigenous and Afro-descendants does
not at all suggest that the cruel and oppressive forces of racism and slavery were invisible,
however. This point indicates that racial and ethnic classifications are not as discernible as
one might think.
However, disparities across class lines are definitely evident, as the country’s
population—regardless of race or ethnic background—is characteristic of a very expansive
gap between the wealthy and poor with a middle class nested in-between. Afro-Brazilians
account for approximately half of the national population—comprising, for the first time,
the majority, but their economic participation is only 20% of the gross domestic product
(GDP) (IBGE, 2010). Unemployment is 50% higher among Afro-Brazilians than among
Whites, and Blacks who are employed earn less than half of what whites earn. The majority
of Afro-Brazilians—nearly 80%—live below the poverty line compared to 40% of Whites;
and the life expectancy of African-descendants is only 66 years compared to 72 years for
European-descendants. Half of all Blacks are illiterate, while less than 20% of Whites are
unable to read, according to Instituto Brasileiro de Geografia e Estatística (IBGE) or the
Brazilian Institute of Geography and Statistics (2010).
Many Afro-Brazilians and indigenous peoples are becoming aware of the degree to
which their socioeconomic, cultural, political, and religious identities have been suppressed.
Many hundreds of black consciousness, civil, indigenous, and land rights organizations are
actively at work today. Educafro, for example, is a grassroots advocacy group that calls for
the inclusion of Blacks and the poor, particularly within public universities (and some private
universities on a scholarship basis) to promote the “empowerment and social mobility for
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the poor and Afro-Brazlian population” (Educafro, 2014). Coordenação das Organizações
Indígenas da Amazônia Brasileira (COIAB) (“Coordination of the Indigenous Organizations
of the Brazilian Amazon”) claims to be the largest indigenous organization in Brazil,
comprised of 75 member organizations from the nine states of the Brazilian Amazon.
COIAB was founded to serve as the instrument for autonomy and representation of the
basic rights (i.e., (land, health, education, economy and intercultural) of indigenous peoples
of the Brazilian Amazon (COIAB, 2014).
Higher Education in Brazil
In November 2009, the Brazilian Congress passed a constitutional amendment
calling for universal education for Brazilians from 4 to 17 years of age, but former UN High
Commissioner for Human Rights, Navi Pillay (2009) emphasized that “a truly universal
secondary education system is essential if there is to be major improvement” in addressing
the country’s vast discriminatory practices and high rates of poverty affecting indigenous and
Afro-descendant populations. Most public primary and secondary schools are overpopulated
(with approximately 40-50 students per classroom), poverty rates among public school
participants is extremely high, and nearly 80% of the country’s population (predominantly
among indigenous and Afro-Brazilians) are either completely or functionally illiterate
regardless of having access to education, as the quality of Brazil’s public primary and
secondary schools is substantially low (Novais, 2011). Only four percent of Afro-Brazilians
between the ages of 18 and 24 have attended a university, compared to 12% of whites
(MRG, 2012). Consequently, numbers of universities—varying estimates between “dozens
of public and private universities” (Romero, 2012) and “at least 80 public” universities
(Hernandez, 2013)—across the country adopted varying affirmative action policies.
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However, proponents of race-based affirmative action believed that national action would be
imperative in resolving the immense gap in higher education enrollment. Indigenous higher
education enrollment rates are difficult to find, as they comprise less than one percent of the
population. However, according to a World Bank report (2009), higher education enrollment
rates for indigenous peoples averages at 43.4% in urban areas and 0.5% in rural areas.
Gaining momentum after the 2001 World Conference Against Racism, Racial
Discrimination, Xenophobia and Related Intolerance in Durban, South Africa, race-based
affirmative action policies slowly began emerging within public higher education institutions
in Rio de Janeiro (Daflon, Júnior, & Campos, 2012). On August 29, 2012, Brazilian President
Dilma Roussef signed Law No. 12,711 (Lei No. 12.711, de 29 de Agosto de 2012) known as
Lei de Cotas or the Quotas Law, which reserves 50% of the places at federal universities for
students who attended a public school during their entire secondary schooling career (ensino
médio). For federal technical institutions at the intermediate level, 50% of the spaces must
be occupied by students who attended elementary and middle school (ensino fundamental)
at a public institution. Students from low-income families are entitled to occupy 50% of both
types of vacancies (i.e., 50% of the 50% quotas for universities and technical institutions).
These quota reserve goals are to be implemented gradually and achieved by 2016 (Telles &
Paixão, 2013). Article 7 of Lei de Cotas establishes that the government must revise, within
ten years from the date of publication of the law, the special program for admission of black,
mulatto (mixed race), and indigenous students, as well as of those who have completed their
high school education in public schools and at institutions of higher education. The federal
universities initially must reserve, each year, at least 25% of the established quota of reserved
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places and will have four years to implement the full quota. The admittance criteria will be
the grade obtained by the student on the National Education Exam (Exame Nacional do
Ensino Médio) (Soares, 2012). Critics argue that affirmative action laws—as they are written
now—fall short of the socioeconomic realities of the targeted populations. Apparently, Lei
de Cotas only impacts 25% of the current Afro-descendant population, because the vast
majority of Afro-Brazilians have less than 11 years of formal schooling; 40% of blacks have
completed less than seven years of schooling, and are therefore, ineligible for college
admission, but the government was convinced that federal action had to be taken (Soares,
2012). The affirmative action-based quotas continue to engender fierce debates across the
country.
Bahá’ís in Iran
Historical and Present Political, and Social Climate
Out of a population of approximately 76 million people, Persians comprise the
largest ethnic group in Iran (approximately 61%). Other ethnic minority groups include
Azeris (16%), Kurds (10%), Lur (6%), Baluchi and Arabs (both 2%), Turkmen and other
Turkic tribes (2%), and other nomadic peoples comprising nearly one percent of the total
population. Other minorities include Armenians and Assyrians, as well as an Afro-Iranian
minority. The main religions in Iran are: Islam (98%)—89% of which practice Shi’a Islam—
strongly dominated by the Twelver Ja’fari School (referred to as Ithna’ashari in Arabic), and a
minority of followers of Sunni Islam, and other Islamic groups such as Isma’ili Islam and
Ahl-i Haq. Other religious groups include Bahá’í, numbering 300-350,000, Zoroastrians
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(Mazda-yasnie) (30-35,000), Jews (25,000-30,000) and Sabean Mandaens (5,000 - 10,000)
(United States Commission on International Religious Freedom, 2015).
Historically, Persia was far more diverse than it is today, because of its significant
size as an ever-growing empire. It was once considered to be one of the most justly ruled
empires among ancient civilizations, particularly at the beginning of the Achaemenid Empire
under Cyrus II or “Cyrus the Great,” who ruled sometime between 600 B.C. and 530 B.C. In
spite of his comprehensive plan to expand the empire, Cyrus II was recorded to have
respected the diverse and unfamiliar cultures and religions of the peoples and lands he
conquered. Persia is also noted in “Western” history as the antagonist foe of the Greek city
states during the Greco-Persian Wars, for the emancipation of slaves including the Jewish
people from their Babylonian captivity, and for instituting infrastructures such as a postal
system, road systems, and the usage of an official language throughout its territories. The
empire had a centralized, bureaucratic administration under the emperor and a large
professional army and civil services, inspiring similar developments in later empires. It was
not until the end of the Safavid dynasty and beginning of the Qajar dynasty, in the
eighteenth century, that slavery was introduced (Curtis & Stewart, 2005). The tolerance for
diversity that existed during the early years of the Persian Empire dramatically shifted as new
leaders attained political power over time. Between the end of the Qajar dynasty and the
beginning of the subsequent Pahlavi dynasty, a new religious movement had emerged that
tested the forbearance and political agendas of those regimes. Followers of the Bahá’í Faith,
an independent religion founded by Bahá’u’lláh in the nineteenth century endured the
greatest degree of persecution known to Persian and Iranian histories.
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The rise of the Islamic Revolution of 1979 was remembered among many as one of
the most impacting events of the twentieth-century. It was a time when Western powers
were challenged and tested, but in the same instance, it brought a new wave of trials for the
Iranian Bahá’í community. Bahá’ís make up the largest religious minority in Iran. For more
than 25 years, the government of the Islamic Republic of Iran has refused the entry of
Bahá’ís into universities and colleges throughout the country. This, of course, is one of the
many tests members of the Bahá’í community have faced under new rule. As of 1979, more
than 200 Bahá’ís have been killed and tortured, hundreds have been arrested and
imprisoned, and thousands have had their properties and businesses taken away from them.
Many Bahá’ís have been fired from their jobs while some had pensions terminated. Up to
now, Bahá’í holy sites and gravesites are still being destroyed and desecrated. One of the
government’s latest attempts in thwarting the progress and stifling the development of the
Bahá’í community has been through the methodical barring of higher education to Bahá’í
students and teaching jobs to Bahá’í faculty throughout the country. Since the inception of
the Bahá’í Faith in the mid-nineteenth century, however, adherents of the Bahá’í
community—and the Bábí religion that directly preceded it—in Iran have been
systematically persecuted by the Iranian government.
According to Article 13 of the Islamic Republic of Iran’s Constitution, dhimmi
communities or “people of the dhimma or contract” or “People of the Book” (i.e., people of
God, followers of God) solely include: “Zoroastrian, Jewish, and Christian Iranians are the
only recognized religious minorities, who, within the limits of the law, are free to perform
their religious rites and ceremonies, and to act according to their own canon in matters of
personal affairs and religious education.” (Islamic Republic of Iran, 1979).
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Although comprising one of the largest religious minorities in the country, clearly
Bahá’ís are not considered to rank among “people of the dhimma.” Unlike, Zoroastrian,
Judaic, and Christian traditions, however, the Bahá’í Faith came after Islám. While their
relationship with the government is one of obedience and respect, the Iranian Bahá’í
community continues to face discrimination and basic violations of their rights as an attempt
to thwart the progress and development of the Bahá’ís. Although officials of the Islamic
Republic of Iran and others have claimed (and continue to claim) that Bahá'ís have had ties
to foreign powers, and were agents of Russian imperialism, British colonialism, American
expansionism, Zionism, as well as being responsible for influencing the policies of the
previous Shah of Iran—Mohammad Reza Pahlavi (Ghanea, 2003), there is no documented
or proven evidence to support these claims. These accusations also reinforced the notion
that Bahá’ís are “traitors” to their country and “agents of colonialism” (Bahá’í International
Community, 2008). It is actually unlawful for Bahá’ís to engage in partisan politics of any
kind. Thus, it is clear Bahá’ís are individually and collectively targeted due to their religious
beliefs and identities as Bahá’ís.
Higher Education in Iran
The history of persecution targeting the educational attainment and achievement of
the Bahá’í community in Persia extends back to the 1930s, when Reza Shah Pahlavi enforced
the closing of all Bahá’í-inspired tarbiyyat schools. Tarbiyyat schools focused on moral
education and character development and were attended by children and youth who were
raised from households of diverse faiths, beliefs and philosophies, and they were also
segregated by sex as was customary in Persia at the time. They were the only schools in
Persia where children and youth of all religions and ideologies were found to be educated
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under one roof. Even Persian governments that harshly persecuted Bahá’ís still kept
tarbiyyat schools open because they recognized their value and benefit to individual, family,
and community development—society overall. Tarbiyyat schools were all consequently
closed down by the government in 1934 (Shahvar, 2009).
Fast forwarding 50 years to the mid-1980s onward, it became rather apparent that
the efforts of the Iranian government were aimed at eradicating the presence of the Bahá’í
community in Iran and globally (ISRCC, 1991). A secret memorandum issued in 1991 by the
Islamic Republic of Iran’s Supreme Revolutionary Cultural Council (ISRCC) was discovered
by the UN Special Rapporteur on freedom of religion or belief. The memorandum laid out a
national “policy” plan that systematically denies Bahá’í students access to all public and
private higher education institutions in Iran: “They must be expelled from universities, either
in the admission process or during the course of their studies, once it becomes known that
they are Bahá’ís” (ISRCC, 1991). Although the state’s policy to keep Bahá’í students out of
private and public higher education institutions was officially implemented in 1991, the
Iranian government had been systematically denying Bahá’í students and faculty
opportunities to study and work in higher education institutions since the late 1970s. Due to
international pressure led by the Bahá’í International Community (BIC), a permanent office
at the United Nations, regarding the treatment of Bahá’ís in Iran, the government of Iran has
made some efforts to moderate its previous actions against the Bahá’ís. Support from the
Bahá’í International Community at the United Nations and national and local Bahá’í
communities across the globe have helped raise awareness of the trials faced by their Bahá’í
cohorts in Iran. Additionally, despite popular belief, many Muslims sympathetic to the
injustices persevered by the Bahá’ís in Iran are supporting their fellow citizens in the country.
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Greatly due to growing international pressures, the mass killing and imprisonment of
Bahá’ís came to a halt in the mid-1980s. However, isolated arrests and deaths are still
occurring today. As the Bahá’í International Community (BIC) at the United Nations stated,
“The government’s efforts to deny Bahá’í youth access to higher education perhaps most
clearly demonstrate the lengths to which the Iranian government is willing to go in its
campaign of quiet strangulation” (BIC, 2005).
Like many other countries around the world, in order to attend university in Iran,
each candidate must take a national university entrance examination (in this case, it is known
as the concours). Therefore, the approach or strategy the government has used in prohibiting
Bahá’ís from higher education is rather simple. Until 2004, each individual taking the exam
had to declare his or her religion, and coincidentally, the only boxes one could check for
such identification purposes included: “Muslim,” “Christian,” “Jewish,” and “Zoroastrian.”
In 1987, Bahá’ís began to respond to their dilemma by establishing their own
institution of higher education, which came to be known as the Bahá’í Institute for Higher
Education (BIHE). BIHE offered classes in private homes, classrooms, offices, and
laboratories throughout the country. Bahá’í professors and staff worked at the BIHE to
serve the needs of young Bahá’í students who desired post-secondary school education and
successfully passed the national entrance exam known as the concours. According to the
Bahá’í International Community, “At its peak, the Institute enrolled more than 900
students.” However, the success of the BIHE has not occurred without difficulties. Since its
inception, hundreds of BIHE faculty, staff, and students have endured arrests,
imprisonment, interrogation, intimidation, and destruction of personal property. Bahá’ís
involved with the BIHE “are falsely accused of espionage, conspiracy, instigating sedition,
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and other illegal, anti-regime activities that threaten national security” (Bahá’í International
Community, 2012). In May 2011, a series of raids of 33 Bahá’í homes led to numerous
arrests and sentencing throughout the country. The Iranian government continues to impede
the progress of the Iranian Bahá’í community, especially through its most obvious violation
of denying young Bahá’ís equal access to institutions of higher learning.
Not only is the Iranian government’s systematic denial of Bahá’ís’ access to higher
education a unique case, but their reaction—a peaceful establishment of a higher education
institution—the BIHE—is unique, incomparable to any other response to purposeful
oppression anywhere in the world. It is a peaceful and self-sustaining attempt to preserve the
development of a community that is threatened to advance and progress. Rather than arise
in disobedience or protest to the government, the Iranian Bahá’í community responded with
what a New York Times article described as “an elaborate act of communal preservation”
(Bronner, 1988) and what the Bahá’í International Community (BIC) (2011) referred to as
“remarkably creative—and entirely non-violent.” Over time, the BIHE has been able to
effectively adapt and transform itself in order to respond to the pressure and challenges of
the Iranian government. Consequently, to remain “out of the reach” of Iranian officials,
most of the day-to-day instruction of BIHE is done over the Internet through a secured
server platform via a sophisticated online learning platform. The BIHE is still running today,
therefore, and thanks to the advancement of technology, hundreds of courses are now
offered online, which are taught by over 300 affiliated global faculty (AGF) from all over the
world. The BIHE has “graduated” over 1,000 students thus far, many of whom have also
become BIHE instructors. Although the BIHE is not an accredited higher education
institution, international attention within the past two years has helped former BIHE
173

students be admitted to some of the “top” accredited universities around the world
(Sattarzadeh, 2012). International advocacy efforts and academic support continues,
particularly among academic administrators and faculty members, university and college
students, filmmakers, celebrities and leaders, nongovernmental corporations, community
service organizations, Nobel Peace Prize Laureates, and others from around the world have
increasingly surfaced in shedding light and increasing international attention on the Iranian
government’s injustices imposed among one of its largest religious minorities.
Māori in New Zealand
Historical and Present Political, & Social Climate
Formerly of the British Commonwealth, New Zealand’s governance and legislation
post-independence is deeply influenced by the first colonial encounters with the indigenous
population—the Māori of Aotearoa.32 The Treaty of Waitangi of 1840 marked the first
“contract” between the British crown and Māori chiefs, dictating the role of the British in
New Zealand, as well as the purchasing of Māori land from what was known as the
Confederation of United Tribes, a group of 34 chiefs from the northern part of the country
who signed a “Declaration of Independence” with the British in 1834 to establish a
relationship based on trade.
New Zealand was not settled until around the eleventh century when there was
significant migration from eastern Polynesia. The Māori culture largely developed in isolation
from other Polynesian cultures and European influences. By the start of the nineteenth
century, traders had sought to exploit New Zealand’s natural resources and missionaries had
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Widely accepted and known today among New Zealanders as the Mäori name for the country.
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begun to evangelize tangata whenua (the people of the land). There was considerable
settlement before New Zealand officially became part of the British Empire in 1840
(Brooking, 2004).
The Treaty of Waitangi was initially signed on February 6, 1840 by representatives of
the British Crown, including Lieutenant-General-Elect Captain William Hobson and over
500 Māori chiefs, representatives from the Confederation of United Tribes from New
Zealand. The aim of the treaty was to ensure equal rights to Māori, as well as
acknowledgement of Māori land ownership and other property rights. However, the treaty
did not prevent unscrupulous practice by Europeans seeking to obtain more land and
consequent violence. Māori disillusionment and anger at subsequent European responses to
the Treaty have underlain all, especially more recent attempts to gain greater selfdetermination and power. The increasing demand of white (Pakeha) settlers for land led to
considerable conflict throughout much of the nineteenth century, especially in the North
Island. Sporadic contact in the 1840s was followed by the New Zealand wars of the 1860s in
the central and west coast areas of the North Island. Disease, violence and displacement
greatly reduced the Māori population and by the 1890s their numbers had declined to about
40% of the pre-contact population size (Brooking, 2004). Today, Māori only make up a little
over 14% of the national population, compared to 71% Whites or “Pakeha,” more than 11%
of Asians, and nearly 8% Pacific Islanders or Pasifika (Statistics New Zealand Tatauranga
Aotearoa, 2013).
Despite the displacement of Māori, the white population grew slowly. Similarly, the
Māori population began to grow again, but only at a sluggish pace. Between 1945 and 1970,
the annual rate of population growth increased significantly following a higher birth rate and
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considerable immigration, especially from Polynesia and Western Europe (particularly, the
U.K.) (MRG, 2013).
The legitimacy of the Treaty of Waitangi was questioned, however, since the two
language versions of the Treaty (English and Māori) drafted by British missionaries varied in
content and meaning and also contradicted traditional Māori customs. In 1975, a permanent
commission was established by the New Zealand Parliament known as the Waitangi
Tribunal. The primary role and function of the Waitangi Tribunal was to regulate
government negligence and breaches committed by the British Crown of the Waitangi
Treaty. Issues attendant on reconciliation between white settlers and the Māori community
are examined by the Waitangi Tribunal, which was created by an Act of the New Zealand
Parliament in 1975. The Tribunal allows the retrospective resolution of grievances. Its
findings are not legally binding but the recommendations are generally respected by society
(MRG, 2013).
Through the policy of biculturalism and the practice of the Waitangi Tribunal, New
Zealand governments have sought to enable Māori development. Māori tribes (iwi) have
developed programs for local development, but have often lacked the land and capital to
implement them; much less attention has been given to the more intractable problems of
urban Māori communities. Obtaining redress from the government for the wrongful
invasion and confiscation of land has been a slow and bitter process. Changing Māori
political and cultural strategies have drawn attention away from difficulties experienced by
other migrant groups, especially Pacific Islanders.
Recent election campaigns have often involved the rights and ‘special treatment’ of
minority groups, and the particular position of Māori continues to be debated in a range of
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contexts. The cultural renaissance of Māori has received a mixed reception from other New
Zealanders, while affirmative action programs to redress educational and social disadvantage
have been more contentious, especially where Māori and Polynesian islander youth are overrepresented in crime statistics (MRG, 2013). Interestingly, the indigeneity of Māori is not
even recognized by the state.
The New Zealand government became one of only four countries33 to oppose the
United Nations Declaration on the Rights of Indigenous Peoples. New Zealand Prime
Minister Helen Clark defended the decision, saying the Treaty of Waitangi and common law
already protected New Zealand’s indigenous peoples’ right to lands, territories, and resources
they have traditionally owned or used. Māori leaders, meanwhile, claimed they were
“ashamed and outraged” by the decision (Smith, 2009). Māori representatives actively
participate in international dialogues on the rights of indigenous peoples, including the
inaugural World Conference on Indigenous Peoples (WCIP) held in New York City in 2014
(Sattarzadeh, 2014).
Higher Education in New Zealand
Until 1990, universities and polytechnics in New Zealand were clearly demarcated—
universities were academic institutions and could award degrees, while polytechnics taught
vocational and trade courses. Teachers trained at separate colleges. After education reforms
in the 1990s, these two categories of higher education institutions competed for the same
students, and other training institutions, such as wānanga, also expanded (Cole, 2011).
Equivalent to Native tribal colleges and universities (TCUs) in the U.S., wānanga are state-
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funded Māori teaching and research institutions that are modeled on an ancient Māori
institution of higher learning known as whare wānanga, focusing on the study of mātauranga
Māori (Māori knowledge). Today there are five types of tertiary institutions in New Zealand:
universities, polytechnics or institutes of technology; colleges of education, wānanga, and
private higher education institutions—all of which are defined in the Education Act of 1989.
Despite the establishment of wānanga, the constant trickle of information supplied
by governments and their departments does little to alleviate and improve the reality for
Māori communities and for Māori participation in higher education. Smith (2009) has found
that much of the “dismal state” of Māori achievement within the education system, and how
Māori fail rather than succeed is a constant feature of the dominant culture’s control of
media, political and social discourses. In addition, Te Puni Kokiri (2000) has identified that
educational attainment for Māori affects their opportunities in “employment and income,
with flow-on effects in housing, criminal justice and health” (p. 15). Therefore, it would
seem that emphasis on education for Māori would support more positive outcomes for
Māori throughout their lives, and wānanga, therefore, would be a crucial step in helping
move in that direction.
Currently, there are only three wānanga in New Zealand— Te Wānanga o Raukawa,
Te Whare Wānanga o Awanuiārangi, and Te Wānanga o Aotearoa. The first modern
wānanga–Te Wānanga-o-Raukawa in Ōtaki–was founded in 1981 (Cole, 2011). Wānanga
provide tertiary education to all iwi (tribes) and other peoples or groups wishing to study in a
uniquely traditional, indigenous environment that is administered according to tikanga Māori
(Māori customs). There is a strong emphasis on use of Māori language and protocol in all
disciplines and areas of study. In an attempt to make courses as accessible as possible and
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accommodating to various schedules, study can be undertaken on a full-or part-time basis, as
well as in the evenings and on weekends. Almost 60% of students enrolled in wānanga are
Māori, and there is a 70% retention rate among Māori students; and 36% of Māori students
pursue higher levels of education beyond a bachelor’s degree (Tertiary Education
Commission (TEC), 2013). On average, 78% of Māori students complete their courses and
qualifications. The number of students enrolled at each wānanga varies, however. In 2013,34
Te Wānanga o Raukawa enrolled 2,240 students (94% Māori); Te Whare Wānanga o
Awanuiārangi had 5,000 students (92% Māori); and Te Wānanga o Aotearoa had
approximately 31,900 students (51% Māori) enrolled (TEC, 2013).
Although three wānanga are currently established, there is much criticism regarding
the current state of broader opportunities in higher education for Māori students in
particular. To qualify for admissions to higher education in New Zealand, students must
successful complete of secondary education requirements, including completion of a Level
1-4 certificate and a Level 5-6 diploma. More than 33% of Māori ages 15 and older have no
formal education qualifications at all. The percentages of Māori students ages 15 years and
older who have completed the Level 1-4 certificate and the Level 5-6 diploma are 50.2% and
6.3%, respectively (New Zealand Census, 2013). The dramatic decline in completion rates
between the number of students who completed the certificate and those who completed
the subsequent diploma naturally yields a significantly small sample of Māori eligible for
higher education. Māori comprise only 10% of the university student population; 23% of
institutes of technology or polytechnical colleges; 18% of industry training organizations;
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46% of “other tertiary education providers”; and 48% of the private training establishment
sector. Thus, far more Māori are enrolled in vocational or trade-oriented institutions that
have lower quality and achievement averages than traditional higher education institutions in
the country (TEC, 2013). Māori education policy is perceived by some to be disconnected
and fragmented (Cole, 2011; Smith, 2009). Therefore, New Zealand’s Parliament has been
unsuccessful in incorporating and affecting the targeted population effectively and relevantly.
At a national level, the Ministry of Education has been moving towards assisting iwi in
developing education strategies as part of its overall Māori education strategy. While this is a
positive move, such initiatives are countered by government persistence on developing
policy that still view Māori as homogenous (Brooking, 1998). What has been missing from
making such policies effective for Māori, however, is the lack of implementation (Smith,
2009).
In many parts of the country the Māori language lost its role as a living community
language in the post-war years. In the past decade, there has been a steady increase in the
percentage of Māori language at all levels of education; at the same time there has been a
renaissance in the teaching and learning of Māori language and culture, partly through
increasing numbers of bilingual classes in primary and secondary schools. It is hoped,
therefore, that this early start will strongly influence Māori language studies and use in other
higher education institutions—not only wānanga. There have also been growing numbers of
specifically Māori-language schools (Kura Kaupapa Māori), extending from pre-school to
secondary level. This focus on education has contributed to arresting the decline in
Māoritanga (Māori culture) that tended to follow urbanization. In 2004, Māori Television, a
government-funded TV station committed to broadcasting primarily in the Māori language
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(te reo), began broadcasting. Māori language enjoys the equivalent status to English in
government and law. New Zealand’s Education Act 1989 also introduced the requirement
for long-term tertiary strategic goals that underline economic, social, environmental, and
Māori (and other underrepresented groups’) development.
Summary
Definitions of minorities, indigenous peoples, and higher education are sometimes
ambiguous and open-ended. These definitions provide a foundation for states to embark on
protecting the educational rights of their respective minorities and indigenous communities
through an international perspective. Gaining a better understanding of the broader contexts
of Brazil, Iran, and New Zealand reveals that the discrimination, inequality, and inequity that
minorities and/or indigenous peoples have experienced in each of these countries can be
traced back to historical strategies of systematized exclusion and marginalization. AfroBrazilians and indigenous peoples in Brazil, Bahá’ís in Iran, and Māori in New Zealand have
endured marginalization in cultural, economic, political, and social sectors of society—
sectors that are inevitably interconnected. However, the contexts of Afro-Brazilians and
indigenous peoples in Brazil and Māori in New Zealand are much more aligned than the case
of the Bahá’ís in Iran, and even more so, the indigenous overlaps in Brazil and New Zealand
are far more similar—not only due to socio-historical schemes of imperialism, colonialism,
and racism, but due to economic indicators, as well as the consequences of mass genocide.
For instance, unlike the case for Afro-Brazilians and indigenous peoples in Brazil and Māori
in New Zealand, an assigned or acquired socioeconomic status is not relevant to the higher
education policies implemented regarding the Bahá’ís in Iran (even though Bahá’ís from
higher income households generally have far greater opportunities to access various
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resources); their religious identity, however, is. Nonetheless, the right to access quality higher
education for these vulnerable groups is clearly a matter of growing concern nationally and
internationally.
Historically, the Brazilian government’s extensively delayed investment in the
educational sector resulted in an accumulation of social inequalities, which has consequently,
led to a greater inequality in accessing higher education. Most of the elite universities—
private and public—have been attended by White students from middle and upper-class
households. Meanwhile, only 4% of Afro-Brazilians have pursued higher learning, and the
percentage for indigenous enrollments is nearly negligible. In April 2012, Brazil set a new
precedent for affirmative action policies throughout the country and the South American
continent. Since adopting Lei de Cotas, which is set to be fully implemented in 2016,
government officials project that the number of Black students in public universities “will
jump nearly sevenfold, from 8,000 to 56,000” by 2016 (Rogers, 2012). However, these
approximations tend to easily disregard the social constructs in which these unequal
conditions have emerged to foster discourses on the requirement of race-and-class-based
admissions policies in the first place. It is equally important to consider how a high level of
quality is upheld and maintained across all public universities and colleges, while ensuring
that students admitted through affirmative action legislation are well-prepared and educated
to study at the tertiary level, especially primary and secondary education enrollment and
matriculation rates among Afro-descendant and indigenous populations are glaringly low, as
standards at lower levels of education are literally at the minimum level.
Despite socioeconomic and racial-ethnic disparities that do preside in the country,
Iran has a vastly different story to tell. Traditionally, in Persian and Iranian cultures,
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education is held in such high esteem, and hence, various governmental regimes have
consistently made efforts to generously invest in educational outcomes. So it may not be
surprising that the country has been undergoing a “brain drain” crisis over the past several
years, losing billions of dollars annually due to emigration of high-level, formally-educated
Iranians who cannot find jobs in Iran (Khajehpour, 2014; World Bank, 2010). There is an
irony, therefore, in that if education is so valuable, why is a country incapable of
accommodating a growing, highly-educated population, and most importantly, why would a
government deny access to higher education to its largest religious minority, comprised of
approximately 300,000 people? Unlike the governments of Brazil and New Zealand, the
Iranian government has established policies and legislation against the Bahá’í community.
Access to higher education and teaching at higher education institutions for Bahá’ís are both
“illegal.” Although, the standards and quality of education at the well-established BIHE are
believed to be of a high-caliber, the courses offered and the institution itself are not
accredited, and thus, degrees cannot be issued to students who complete their studies,
resulting in uncertain and unreliable future plans after completion or “graduation” from
BIHE. An incongruity between access to quality higher education and access to quality,
accredited higher education prevails, thus denying the inherent right to advance oneself and
contribute to the advancement of society.
Although, many among the Māori community believe that the Treaty of Waitangi has
not been fully honored, there is some evidence that indicates that the treaty has been
beneficial in improving higher education opportunities for Māori in New Zealand (Durie,
2005). The period between 1984 and 2005 was the first to mark some positive
accomplishments on the part of Parliament in honoring Māori rights, including an increase
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in Māori admissions at higher education institutions and state recognition of
indigenous/Māori knowledge application in education-specific policies and minority-serving
institutions (whare wānanga), especially founded upon traditional Māori customs (tikanga
Māori), intending to serve Māori students, in particular, as a form of cultural preservation
(Bennett, 2001; Durie, 2005). Additionally, more public and private universities, as well as
polytechnic colleges across the country, have been developing additional programs in
collaboration with the Ministry of Education, targeting Māori students, while keeping in
mind the importance and value of tikanga Māori in curriculum design and delivery, but the
discrepancies in tertiary enrollment among Māori students are still rather significant (Walker,
2000). From 1993 to 2007, the Māori graduation rate increased by 153% (Te Puni Kokiri,
2007). These advancements cannot mask the reality that, proportionally, Māori still have the
lowest education and income levels in the country. Approximately 30% of Māori were 20
years or older, and 60% of those graduates were 30 years and older, meaning that most
younger generations of Māori are not enrolling in higher education, due to one or more
social and/or economic barriers. Furthermore, most Māori enrolled in tertiary education
pursue alternative vocational studies that lead directly into the manual labor market,
employing members of low-income classes of society and offering low wages, especially
since most “elite” traditional universities and colleges are not geographically convenient in
terms of distance and means of travel for all. The quality of education at wānanga are also of
the poorest level. Despite their commitment to upholding Māori standards of knowledge
teaching and learning, they still lack a proper balance in ensuring a high level of educational
quality. Parliament must focus on improving opportunities for access to quality higher
education for Māori would support more positive outcomes for Māori inter-generationally.
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Some progress has been made, particularly with the introduction of specific policies
and legislation in Brazil and New Zealand, and the increase in global attention on their
marginalized plight is putting more pressure on governments to act. Learning some of the
history and overall climates of these three countries better informs and heightens the
awareness of the researcher, enabling her to better analyze national and international higher
education discourses presented in the subsequent chapters with a more holistic perspective.
As discussed in the preceding chapter, the higher education laws and policies of these
countries (discussed in chapter 7) only address the what, so their contexts regarding the
statutes of relevant minorities and indigenous peoples helps understand why they were
introduced and adopted in the first place.
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Chapter 5: An International Model for Minority Group and Indigenous
Peoples’ Equal and Equitable Access to Quality Higher Education
Introduction
Disadvantaged groups and vulnerable populations experience human rights
violations that challenge their existence and identities, and marginalized populations such as
minorities and indigenous peoples face discrimination and inequality because of their
identities. Historically, minorities and indigenous peoples have been denied access to
desirable jobs and positions that require quality-level education and that subsequently yield
the potential benefits of such an education in their adult lives (Ogbu, 1993). Educational
standards and quality for indigenous peoples and minorities also tend to offer their own
challenges, as they are most often quite low and inadequate in terms of resources and teacher
qualifications. The curricula of education systems, including higher education, are also
usually ethnocentric and either completely disregard or misrepresent the beliefs, customs,
systems, and identities of these marginalized groups (Ogbu, 1993; Cole, 2011). While
significant strides have been made in recognizing the rights of minorities and indigenous
peoples in international human rights law, more work is needed in terms of protecting and
sustaining those rights, especially within the realm of education and higher education, in
particular. Through the application of critical discourse analysis and interpretive policy
analysis, this chapter aims to delve deeper into understanding the international breadth and
scope of the right to higher education within the pivotal international instruments that frame
this study of inquiry—UNESCO’s World Declaration on Higher Education for the TwentyFirst Century: Vision & Action and the Framework for Priority Action for Change and
Development in Higher Education. The World Declaration on Higher Education and its
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accompanying Framework for Priority Action are central to the inquiry in this study, as they
represent the only international instruments that specifically address higher education in
depth. This chapter pays special attention to quantifiable occurrences and qualitative
meanings that highlight both equal and equitable access to higher education, as well as the
level of quality of higher education, specifically for indigenous peoples and persons
belonging to minorities. In order to ensure this analysis is relevant to international discourse,
the meanings and implications of equal access, equitable access, and quality higher education
will be discussed within an international context.
Chapter 4 offers an introduction and analysis into evolving definitions of indigenous
peoples, minorities and higher education within international discourse regarding minorities
and indigenous peoples’ access to higher education. This chapter will further expand on
these definitions, delving deeper into the implications of how they are addressed and
connected within international agreements, guidelines, and standards, particularly regarding
the right to higher education for minorities and indigenous peoples. In order to understand
the nature of the discourse of minorities and indigenous peoples and the right to higher
education in international law, this chapter will transcend beyond the national-level cases
presented in the preceding chapter and explore their relevance and significance within
international human rights law discourse. Analysis of the two instruments will highlight
references to equal and equitable access to higher education, the role of quality in higher
education, and the role and inclusion of indigenous peoples and minorities (and
underrepresented groups in general) within higher education institutions and systems.
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Understanding Notions of Equal and Equitable Access to Quality Higher Education
within International Discourse
In the Convention Against Discrimination in Education (CADE), “education” is
defined as: “all types and levels of education, and includes access to education, the standard
and quality of education, and the conditions under which it is given” (Article 1(2). Clearly,
here is an example where issues of access and quality of education are understood to be highly
significant and relevant so as to be addressed in the first and only education-specific treaty,
especially as part of the definition of education itself. Therefore, the full definition of
education provided in CADE sets a precedent for references to education made in other
international instruments—binding and non-binding.
With the onset of mass higher education in developed parts of the world contrasted
with the dilemma of significantly low tertiary enrollment rates in developing countries,
however, challenges still persist nationally and internationally in ensuring that both access to
and quality of higher education institutions and systems coexist. More than 40 years after the
adoption of CADE, identifying and implementing solutions to these challenges are still at
the forefront of international human rights discourse. During the last decade of the
twentieth century, which marked the advent of mass higher education, UNESCO (1995)
posed two opportune policy questions in its World Education Report 2000: “What mechanisms
would enable societies to afford mass higher education in order to observe the principle of
social equity?” and “How can quality be maintained in a mass higher education system?” (p.
32). As more students enroll in higher education institutions, the quality and standards of the
education offered must be improved and maintained. Ensuring the sustainability of such
quality with the evolution and growth of higher education institutions is vital, because along
188

with the growing rate of students and educators enrolling in higher education institutions,
the number of higher education institutions in both the public and private sectors are
steadily advancing in order to accommodate the ever-growing demand for higher education.
Not all countries and regions are experiencing mass higher education enrollments, however.
Developing countries, for example, and more specifically, least developed countries,
including those within sub-Saharan Africa, have approximately 100 higher education
enrollees per 100,000 inhabitants, whereas Western Europe accounts for approximately
5,000 people attending higher education institutions and North America has 2,500 per
100,000 inhabitants (UNESCO, 2000). In “A World of Discrimination: Minorities,
Indigenous Peoples and Education,” Mark Curtis (2010) writes:
Of the 101 million children out of school and the 776 million adults who cannot
read and write, the majority are from ethnic, religious and linguistic minorities or
indigenous peoples. Numerous states are violating international laws and standards
by failing to provide adequate education for minorities. The costs of failing to
provide education for all are massive, holding back economic growth and potentially
sowing the seeds for conflicts. Yet the international community–governments and
aid donors alike–has still not fully woken up to the need to address inequities in
education, and specifically the needs of minorities and indigenous peoples (p. 13).
Barriers to education for minorities and indigenous peoples are most common in educational
curricula and teaching—lack of access to first-language curricula and teaching, discrimination
by students and teachers, curricula and pedagogy that disregards cultural values and customs
of indigenous peoples and minorities, and textbooks omitting reference to indigenous
peoples and minorities or devaluing their cultures and communities. Justino and Litchfield
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(2005) argue that of minority and indigenous peoples who are already marginalized and
oftentimes “more likely to come from poor households, income inequality further impedes
their access to higher education” (p. 12). However, it is understood that not all disparities are
income-based (as presented in Table 2.3). The various gaps and inequalities in higher
education access, enrollment, and matriculation across communities, neighborhoods,
villages, countries, and regions suggest that challenges regarding equal and equitable access
and quality must also be explored at the national and regional levels in order to be
appropriately assessed and understood at the international level. Consequently, UNESCO’s
focus on the national and regional levels has resulted in identifying several state policies that
promote the expansion of student enrollment which have led to an increase in the number
of women, minorities and indigenous peoples enrolled in higher education institutions.
Unfortunately, however, the fields that these underrepresented groups end up studying are
concentrated in fields or disciplines that require less funding, including arts, education,
humanities and social sciences (and therefore, fewer resources) than in more “resourcedemanding fields” such as agriculture, engineering, medicine, and technology. (UNESCO,
1995). Thus, policies promoting broader participation within higher education systems must
ensure that equal and equitable access is granted not only in the admissions process, but in
all facets of higher learning, including fields of study. International discourse that promotes
the broadening of participation in higher education not only encourages diverse disciplinary
fields for people to access, but it also fosters diversity of resources, expertise, and ways of
knowing.
For equal and equitable access to high quality higher education to be ensured,
diversification of enrollees in higher education must be attainable, especially if fostered by
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diversifying models of higher education, recruitment methods, funding sources, and
admissions criteria (UNESCO, 1998). International discourse on higher education calls for a
need for diversification and broadening access of higher education institutions. Additionally,
the “democratization of access” and broader participation opportunities in higher education
can be beneficial to individuals during various stages of their lives, ensuring that “sufficiently
diversified and flexible systems of access to and provision of higher education can meet the
challenges of a rapidly changing labor market” (UNESCO, 1995, p. 25). Therefore, access to
higher education also promotes a supply of resources that are adaptable to and suitable for
an ever-changing society and its demands. In turn, the mutual benefits of guaranteed equal
and equitable access to quality higher education, therefore, also contribute to the
diversification of and relevance to societal needs.
International discourse regarding equal access to higher education, in particular, can
be traced back to Article 26(1) of the Universal Declaration on Human Rights (UDHR),
whereby “higher education shall be equally accessible to all on the basis of merit.” Almost
two decades later, the Convention Against Discrimination in Education (CADE) reiterated
equal access to higher education “on the basis of individual capacity,” and over 40 years
later, the Convention on the Rights of the Child (CRC) surfaces, calling upon states to assure
that all people have the right to access higher education “on the basis of capacity by every
appropriate means.” This reference to “every appropriate means” is unique to the CRC in
reference to higher education in particular, and it will be discussed further in Chapter 6.
However, equal access to higher education “by every appropriate means” implies that equity
and equality are complementary in international human rights law. Equitable means or
measures such as affirmative action, for example, can be adopted by states in order to
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eliminate barriers such as ethnicity, social class, gender, and religious affiliation to education,
as long as it is appropriate and relevant in ensuring access for the population(s) in question.
To ensure equitable access to higher education is guaranteed, participants at the
World Conference on Higher Education recorded that it is first vital to focus on
“reinforcement and, if necessary, the reordering of links with all other levels of education”
(Article 3(b)). Likewise, “secondary education should prepare candidates for access to higher
education and higher education should remain open to those successfully completing
secondary school” (Article 3(b)). Equitable access to higher education, therefore, becomes a
symbiotic phenomenon. This relationship between higher education and lower levels of
education underlines the notion that not only should education be continuous and
progressive from one level to the next, but that access to higher education is dependent
upon this connection. Equitable access to higher education, in turn, requires that equitable
access to previous levels of education, as well as equity of opportunities and resources are
likewise adopted at primary and secondary levels.
Equality and equity of quality and standards of higher education are also relevant to
issues of access. All peoples, including indigenous peoples, minorities, and other
disadvantaged groups, must be guaranteed equal and equitable access to higher education
and resources of high quality, but within international law, quality of higher education is not
given as much attention, and it can be due to a number of factors such as shifting attention
to keep up with mass higher education enrollment or working with the limited resources that
are sometimes available, in spite of its brief reference in CADE. Although no single
international treaty addresses quality of higher education and what it implies, the World
Declaration of Higher Education—in response to the points raised in the Policy Paper for
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Change and Development in Higher Education—clarifies that quality is a “multidimensional
concept,” that “should embrace all its functions and activities”: academic programs,
buildings, equipment, facilities, research and scholarship, services, staffing, students, and
teaching programs, for instance (Article 11(a)), which is expanded upon later in this chapter.
World Conference on Higher Education for the Twenty-First Century
The number of international instruments specifically addressing the right to higher
education are few in number, but the World Conference on Higher Education, held in Paris
in October 1998, provided an opportunity in which UNESCO’s postsecondary initiatives,
meetings, and policies gained momentum, and consequently, galvanized support and
participation from hundreds of participants from various corners of the globe. For the first
time in the history of international human rights and the right to higher education, a larger
global platform to address the right to tertiary education was finally emerging.
International dialogue on the right to higher education, therefore, has become an
ever-advancing process, which has only started gaining greater momentum within the last 15
years. Over 4,200 participants—from over 180 countries—were in attendance at the World
Conference on Higher Education. On October 9, 1998, the final day of the conference,
participants (and consequently, UNESCO) adopted two mutually-reinforcing international
agreements that call for states to “increase investment in higher education, encourage
diversity and strengthen regional cooperation to serve societal needs” (UNESCO Bureau of
Public Information, 2009). The contents of these instruments—the World Declaration on
Higher Education for the Twenty-First Century: Vision & Action (hereby referred to as
“World Declaration on Higher Education”) and the Framework for Priority Action for
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Change and Development in Higher Education (called “Framework for Priority Action”),
also inspired inquiries into how equal and equitable access to high quality-level higher
education would be defined and envisaged within an international framework. This
Declaration is also unique, however, in that it not only addresses the right to higher
education, but it also upholds high-level expectations and requirements of higher education
institutions.
The first and only international instrument specific to higher education, the World
Declaration on Higher Education, lays out the potential and actual capacities of higher
education institutions, according to member states in attendance at the World Conference,
and as the name of its “partner” instrument suggests, the Framework for Priority Action
offers guidance on how the “vision” of higher education presented in the Declaration should
be applied. UNESCO’s (1995) Policy Paper for Change and Development in Higher Education set the
groundwork for the World Conference on Higher Education and the adoption of the World
Declaration on Higher Education and its accompanying Framework for Priority Action. In
this policy paper, UNESCO (1995) emphasized its forward-thinking approach to
continuously exploring how it can identify opportunities for “broadening access and
participation” in higher education, as well as “enhancing [its] quality in all its functions” (p.
37). UNESCO’s commitment to higher education is not only attributed to those
international instruments that promote the right to higher education, such as the Universal
Declaration of Human Rights, Convention Against Discrimination in Education, and the
Convention on the Rights of the Child. An ever-widening gap in higher education
enrollments between developed countries and developing countries and LDCs, in particular,
and the growth in the number of students and higher education institutions—sometimes
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called the “massification” of higher education—also requires higher education reform and
renewal whereby the “advancement, production, dissemination and application of
knowledge” must be changed (UNESCO, 1995, p. 38). Similar to the case of primary and
secondary education, in its World Education Report 2000, UNESCO (1995) indicates that the
“significant differences” in higher education between countries and regions are attributed to
the quality of the education and how to balance the demand for access with the resources
that are available. Article 1 of the World Declaration on Higher Education addresses these
challenges by introducing “core missions,” and special emphasis is made to preserve,
reinforce and further expand its “mission to contribute to the sustainable development and
improvement of society as a whole” through granting equitable opportunities of access,
particularly through the provision of an “optimal range of choice and a flexibility of entry
points . . . within the system” (UNESCO, 1998). The Framework for Priority Action for
Change and Development in Higher Education, which spells out the proposed activities to
implement the recommendations of the World Conference on Higher Education, followed
the conference debate and signaled the need for “immediate action.” This Framework also
serves as a tool to ensure that the directives in the Declaration were to be promptly carried
out: “To achieve the goals set forth in this Declaration and, in particular, for immediate
action, we agree on the following Framework for Priority Action for Change and
Development of Higher Education” (UNESCO, 1998).

World Declaration on Higher Education for the Twenty-First Century: Vision and Action
The World Declaration on Higher Education for the Twenty-First Century: Vision &
Action consists of 14 articles that are categorized into the following sections: “Missions and
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Functions of Higher Education”; “Shaping a New Vision of Higher Education”; and “From
Vision to Action.” In its Preamble, the motivation and purpose of drafting and adopting the
World Declaration on Higher Education is evident:
Without adequate higher education and research institutions providing a critical mass
of skilled and educated people, no country can ensure genuine endogenous and
sustainable development and, in particular, developing countries and least developed
countries cannot reduce the gap separating them from the industrially developed
ones. Sharing knowledge, international co-operation and new technologies can offer
new opportunities to reduce this gap (UNESCO, 1998).
The World Declaration on Higher Education, therefore, intends to address the widening
disparities occurring between “industrially developed, the developing countries and in
particular the least developed countries” regarding access and resources to higher education
and research. The signatories at the World Conference on Higher Education uphold that
institutions of higher learning can offer solutions to such socioeconomic gaps, particularly
through enhancing opportunities for knowledge-sharing, international collaboration, digital
literacy, and technological advancements. The Declaration also specifically underlines the
unequal conditions of underrepresented groups and how these “special target groups”
should be supported.
Furthermore, this Declaration was adopted in response to recommendations
concerning higher education made by major commissions and conferences calling upon the
World Conference on Higher Education “to promote the transformation of post-secondary
institutions into lifelong learning institutions and to define the role of universities
accordingly” (UNESCO, 1998).
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Framework for Priority Action for Change and Development in Higher Education
In keeping with the directives of the World Declaration on Higher Education and
the Universal Declaration of Human Rights that higher education “shall be accessible to all
on the basis of merit,” the Framework for Priority Action expounds upon how states, higher
education institutions and all other stakeholders can apply the “key national objectives”—
access, diversification, equity and relevance—into higher education systems and societies.
The following three sections of the Framework are: 1) Priority Actions at National Level
(targeting state governments and parliaments, and other decision-makers); 2) Priority Actions
at the Level of Systems and Institutions (higher education systems and institutions): and 3)
Actions to be Taken at International Level and, in Particular, to be Initiated by UNESCO
(intergovernmental organizations, donor agencies, and non-governmental agencies).
Section I(6)(b) of the Framework for Priority Action states that the aim of higher
education institutions should be “primarily concerned to establish systems of access for the
benefit of all persons who have necessary abilities and motivations.” Although it is unclear as
to what these “necessary abilities and motivations” are, this clause suggests that not “all”
people have them even if they parallel the concept of individual capacity, a primary
determinant of equal access to higher education in international human rights law.
Perspectives on Access from the World Conference on Higher Education
The two complementary instruments are analyzed together in order to avoid any
instances of redundancy, but differentiated references between the Declaration and the
Framework are made as they are appropriate and when necessary. The contents of the first
section, the World Declaration, is much richer descriptively, and therefore, it is also lengthier
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than the Framework. The former is also theoretical in its description, whereas the latter is
more practical and action-oriented (as its title implies).
The texts of both World Declaration on Higher Education and the Framework for
Action forbid all forms of discrimination and any kind of unequal treatment. In the World
Declaration, it is stated, “No discrimination can be accepted in granting access to higher
education on the grounds of race, gender, language or religion, or economic, cultural or
social distinctions, or physical disabilities” (Article 3(a)). Standing alone as the only existing
international instrument on the right to higher education, the Declaration and Framework
also highlight the necessity of states to ensure access to higher education for their
marginalized and underserved communities so such discrimination is eliminated:
Access to higher education for members of some special target groups, such as
indigenous peoples, cultural and linguistic minorities, disadvantaged groups, peoples
living under occupation and those who suffer from disabilities, must be actively
facilitated, since these groups as collectivities and as individuals may have both
experience and talent that can be of great value for the development of societies and
nations (Article 3(d)).
The benefits of granting indigenous peoples and minority groups access to higher education
should also be evident within the local and national communities they reside and work.
Regarding these same targeted groups, UNESCO (1998) reminds states that “Special
material help and educational solutions can help overcome the obstacles that these groups
face, both in accessing and in continuing higher education” (Article 3(d)). These options to
implement “[s]pecial material help and educational solutions” are the special measures—
temporary or permanent—that states can implement in order to guarantee equitable access
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to higher education for indigenous peoples, minorities, and other groups. Likewise, in the
Framework for Priority Action,
States in which enrolment in higher education is low by internationally accepted
comparative standards should strive to ensure a level of higher education adequate
for relevant needs in the public and private sectors of society and to establish plans
for diversifying and expanding access, particularly benefiting all minorities and
disadvantaged groups (I(2)).
In developing countries and LDCs, where the phenomena of mass higher education is
significantly low or non-existent, tertiary-level enrollment rates are far from becoming a
trend even among majority populations in society, and therefore, initiatives must be taken in
order to address the low rates of tertiary enrollment, particularly of marginalized groups. It is
not clear, however, what exactly the “internationally accepted comparative standards” are in
regards to the levels of student enrollment.35 Measures for increasing access to higher
education for minorities and indigenous peoples should be taken to increase higher
education enrollment rates and diversity in higher education systems. These excerpts above
are the only two direct references made to minorities and other disadvantaged groups.
However, Article 4 of the World Declaration on Higher Education also focuses on
promotion of gender equality, equity and women’s access to higher education.
In order to advance the “core missions and values” of higher education introduced
in Article 1 of the World Declaration on Higher Education—“to contribute to the
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While some might think that these standards are determined by the International Standard Classification of
Education (ISCE), UNESCO (1997) has made it clear that “Whilst ISCED may be easier to use for collecting
enrolment data, it should be stressed that it is a classification of educational programs and does not deal with
the flow of students through the education system.” The “internationally accepted comparative standards,”
therefore,
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sustainable development and improvement of society as a whole”—the issue of access to
higher education must also clearly be a key topic of discussion within such higher education
discourse. Access to higher education is mentioned nearly 30 times in the World Declaration
on Higher Education and the Framework for Priority Action. Two direct references to equal
access to higher education are quotes taken directly from international instruments, stating
that higher education shall be “equally accessible to all,” and four indirect references to equal
access are made, whereby access to higher education is emphasized to be available to “all.”
In this section, further exploration of such references includes an analysis of references
made to thematic and topical words and phrases discovered in the World Declaration on
Higher Education and the Framework for Priority Action that are relevant to equal and
equitable access to higher education, as well as the quality of higher education.
Equal access to higher education, according to standards of international law, is
dependent upon each individual’s “merit.” Merit-based access or access on the basis of
individual capacity is addressed on more than 15 occasions. Access to higher education
granted on the basis of merit for disadvantaged groups, however, poses challenges as it
disregards the barriers and obstacles they face regarding access to high-level quality
education and resources compared to their majority counterparts. Given the unequal
circumstances which most indigenous peoples and minorities experience, granting access to
higher education based on merit alone is inequitable, and this reality is recognized in the
World Declaration on Higher Education. Article 3(c) of the World Declaration on Higher
Education states that it is not until massification of or demand for higher education increases
should merit be the primary criterion for admission to higher education institutions: “the
rapid and wide-reaching demand for higher education requires, where appropriate, all
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policies concerning access to higher education to give priority in the future to the approach
based on the merit of the individual.” It is not clear, however, as to what is implied by
“appropriate” and who determines what is appropriate—the state, UNESCO, or overall
international standards? This clause suggests that once mass higher education occurs, meritbased access for all is conditional, and therefore, determined by the state. Thus a paradigm
shift seems to have occurred at the international level regarding the understanding of
unequal access to higher education. Since mass higher education has already resulted in a
growing rate of access opportunities for disadvantaged groups, including indigenous peoples
and minorities (Cole, 2011), it is then plausible to understand why admissions to
postsecondary institutions would prioritize equal (rather than equal and equitable) standards
(i.e., merit-based) in the future. What is equally important is that pre-primary, primary, and
secondary school systems are also equally accessible in terms of standards and quality for all
populations, curbing every other obstacle and barrier that marginalizes specific groups and
peoples within communities. In UNESCO’s (1998) World Declaration, it is stated:
In keeping with Article 26.1 of the Universal Declaration of Human Rights,
admission to higher education should be based on the merit, capacity, efforts,
perseverance and devotion, showed by those seeking access to it, and can take place
in a lifelong scheme, at any time, with due recognition of previously acquired skills
(Article 3(a)).
This section also suggests that states must guarantee that their indigenous and minority
populations that experience unequal and inequitable access to all levels of education are
granted opportunities to access higher education based on criteria other than merit, as
Article 3(a) concludes with the following statement: “As a consequence, no discrimination
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can be accepted in granting access to higher education on grounds of race, gender, language
or religion, or economic, cultural or social distinctions, or physical disabilities.” For most
indigenous and minority communities, a combination of two or more of these above
characteristics exist, which further marginalizes them, creating greater obstacles to accessing
higher education. The Declaration also considers access to higher education, capacity,
efforts, perseverance, and devotion as relevant criteria regarding access, all of which are not
necessarily quantifiably measurable.
Thus, admission to higher education is not only contingent upon an individual’s
merit and capacity, but on one’s “efforts, perseverance and devotion” as well, which is
similar to the idea of “necessary abilities and motivations” dictated in the Framework for
Priority Action. The question of assessing or measuring these indicators also comes to mind.
For instance, will an individual’s capacity and devotion be measured in the same manner of
merit? Will admissions determine quantitative, qualitative methods or a combination of
both? UNESCO’s interpretation of the right to higher education presented in UDHR is also
somewhat puzzling, especially since Article 26(1) clearly states that “higher education shall be
equally accessible to all on the basis of merit.” Aside from equal access on the basis of merit,
therefore, equitable access is not referenced in the article, and nor is there any mention of
“capacity, efforts, perseverance and devotion.” Perhaps, nearly 50 years after the Universal
Declaration, the implications of access to higher education have changed within international
discourse, especially since the Universal Declaration of Human Rights marks the first
“international bill of human rights” law that addresses access to higher education among
other rights (United Nations, 2014). The discourses relevant to higher education in the
international arena have adapted to and reflect the current physical realities of inequality.
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Chapter 6 delves deeper into this evolution in the understanding of access to higher
education within an international framework.
Article 3(a) of the World Declaration falls under sub-section of Article 3 titled
“Equity of Access.” Article 26(1) of UDHR, on the other hand, specifies equal access. There
is a difference between equal and equitable access; the former ensures that access is granted
to individuals who meet the same criteria for admission to higher education for all
individuals, such as merit in this case. The latter grants access to higher education according
to “justifiable” criteria due to unequal treatment against particular individuals and/or groups.
Equal access is based on upholding the same standards for all (regardless of their differences),
and equitable access is determined upon fair and just means that place the disadvantaged on a
level where they can access equal standards and quality of education. In the World
Declaration on Higher Education, for instance, it is dictated that equal access to higher
education based on merit will be a priority in the future as mass higher education continues
to develop and progress throughout the world. Equitable access to higher education based
on “special measures,” on the other hand, call for states to implement temporary approaches
that protect the rights of those peoples and groups (e.g., indigenous peoples, minorities,
women, girls, disabled persons) that are discriminated against, disadvantaged, marginalized,
and treated unequally within society because of their identities until equality is fully achieved
according to the state.
Documented outcomes from the meeting at the World Conference on Higher
Education heightens the discourse on access to higher education that hardly surfaces amidst
the content of other international instruments that precede it, such as the Universal
Declaration of Human Rights, International Covenant on Economic, Social and Cultural
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Rights, and Convention Against Discrimination in Education. These latter international
instruments, among others, make broad and brief references to access to higher education
(as discussed in the following chapter). This conference provided an opportunity for
participating member states and NGOs to explore how the definition and implications of
access to higher education could be expanded and understood across various dimensions—
access to higher education systems, access to vocational training, access to knowledge and
research opportunities, and access to quality-level education, for example.
Access to higher education is also contingent upon equitable access across all levels
of schooling, particularly secondary education (as previously mentioned in Article 3(b) of the
World Declaration). So clearly, there is a shared belief that equitable access to higher
education should be associated with equitable access to all forms of secondary education and
its equivalent. The topic of access to and/or within higher education systems is addressed on
54 occasions in the two World Conference on Higher Education instruments, and nearly
54% of those instances specifically refer to “access,” while the remaining 46% alludes to
issues of access indirectly. Although the focus of this dissertation is to understand the
discourse pertinent to equal and equitable access to quality higher education, there is a third
(yet closely related) dimension of access introduced in the World Declaration and the
Framework for Priority Action—expanded, “open,” or “widened” access.
Expanded access is closely related to equal and equitable access and may even be
considered as an extension of the two, as it is presented as an alternative to addressing the
barriers that foster unequal and inequitable access to higher education institutions and within
higher education systems. In these two instruments, “expanded” access is understood to be
synonymous with similar terms such as “widened access” and “open access,” which are all
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used to target access for disadvantaged groups, marginalized peoples, and adults without
formal schooling who would be accessing higher education for the first time. In states,
where access to higher education is considerably low, the language in the Framework
indicates governments must adopt “internationally accepted comparative standards [that]
should strive to ensure a level of higher education adequate for relevant needs in the public
and private sectors of society and to establish plans for diversifying and expanding access,
particularly benefiting all minorities and disadvantaged groups” (I(2)). What is implied or
suggested by “internationally accepted comparative standards” is unclear, as most countries
that have “high” tertiary education enrollment rates come from developed countries that are
experiencing high rates of massification in higher education. National standards, on the
other hand, which are also often mentioned in international instruments, are more or less
open-ended, as they are defined and interpreted on a state-to-state basis. Thus, with the
acceleration of mass higher education globally, not only are states (mostly developing
countries) expected to ensure the relevance of higher education to the workforce, but they
must also safeguard the diversification and expansion of access, so as to benefit minority and
other disadvantaged groups. What this section of the Framework for Priority Action
overlooks, however, is that some states with high tertiary enrollment states still have
disproportionately low enrollment rates among their indigenous and minority populations, as
well as other disadvantaged groups. In Article 9(a) of the World Declaration for Higher
Education, it is likewise stated that:
there is a perceived need for a new vision and paradigm of higher education, which
should be student-oriented, calling in most countries for in-depth reforms and an
open access policy so as to cater for ever more diversified categories of people.
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In this case, “most countries” are called upon to implement open access policies, which not
only results in the diversification of students enrolled in higher education, but it also
potentially creates more channels to access higher education for indigenous peoples,
minorities, and other disadvantaged groups.
In addition to disadvantaged groups, there are other populations that are also
intended to benefit from open or widened access. At the national level, states should also be
“creating gateways to higher education, especially for older students without any formal
secondary education certificates, by attaching more importance to their professional
experience” (I(3)). Linking diversely-aged peoples’ professional or vocational experiences to
higher education offers mutual access points into higher education and society allowing for
the manifestation of the relevance of postsecondary learning. Higher education institutions,
therefore, comprise:
lifelong learning approaches, giving learners an optimal range of choice and a
flexibility of entry and exit points within the system, and redefine their role
accordingly, which implies the development of open and continuous access to higher
learning and the need for bridging programs and prior learning assessment and
recognition (I(1)(d)).
Expanded access of higher education systems is capable of widening and further developing
the knowledge base of communities and societies inter-generationally. Such malleability of
access to and from higher education institutions could also potentially offer more
opportunities for cultural sustainability and identity preservation through teaching and
learning of traditional knowledge and ways of knowing, especially among indigenous
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peoples, minorities, and other disadvantaged groups, of any age group, to serve and advance
communities, including their own, intergenerationally.
As common in most international human rights instruments, equal access to higher
education dominates global discourse. Aligning with the same article, most emphasis
regarding equal access to higher education is based on individual capacity, merit, or both, so
equal access is contingent upon the state’s understanding of what “capacity” and “merit”
imply, as there are no definitions or explanations provided in international human rights
instruments as of today. Although a universal standard of both terms is yet to be defined,
unlike merit, individual capacity is subjective and an isolated determinate for admission into
higher education and an ongoing measure of individuals during the course of postsecondary
studies and after their completion. Hence, the term “capacity-building” is also language
frequently used in the World Declaration on Higher Education and the Framework for
Priority Action, which suggests that access to higher education does not necessarily end after
one is admitted into a higher education institution, but that the benefits of higher education
reverberate beyond the walls of higher education institutions—just as indigenous peoples,
minorities, and other marginalized populations. For instance, in the World Declaration, these
underrepresented groups are recognized as “collectivities and as individuals [who] may have
both experience and talent that can be of great value for the development of societies and
nations” (Article 3(d)).
The World Declaration on Higher Education and the Framework for Priority Action
move beyond the typical, broad sweeping discourses of higher education found in most
international instruments. This notion of building intergenerational and sustainable capacity
is just as important in understanding the educational experiences of indigenous peoples,
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minority groups, women, and other disadvantaged groups, who, on most occasions, are
ironically dehumanized and marginalized due to ignorance. Indigenous peoples and
minorities have the potential to manifest capacities that are no less than those representing
the dominant society but only as long as appropriate and equitable conditions permit, which
is why access must initially be equitable. Merit, on the other hand, is dependent upon such
capacities to be developed, which is why most marginalized populations do not have the
opportunity to excel and advance to higher education at equal rates because their economic,
social, cultural, and political marginalization prevents them from making this possible
(Justino & Litchfield, 2005).
Inferences to and mention of equitable access suggest that states parties understand
the value of offering fair and just avenues of access to higher education institutions and
within higher education systems. Proposing equitable policies and action at the state,
institutional, and international levels also informs international human rights discourse that
prohibits discrimination against and unequal treatment of all kinds, including marginalized
populations, particularly so that these communities can gain access to higher education “on a
level playing field.” As a matter of fact, ensuring equitable access to higher education for
indigenous and minority populations (and other “disadvantaged groups”) appears to be one
of the key target areas of equity in the World Declaration of Higher Education and the
Framework for Priority Action.
There is one specific reference made to indigenous peoples and minority groups
regarding the right to equal access to higher education; two sections mentioning equitable
access via “[s]pecial material help and education solutions”; and two instances of expanded
access—one specifically addressing access for women and the other addressing
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disadvantaged groups in general. To be clear, the reference to equal access for these
marginalized groups was not an explicit reference to disadvantaged groups or peoples in
particular. Rather, in Article 3(a) of the World Declaration on Higher Education, equal
access in reference to indigenous peoples, minorities, and other disadvantaged groups is
based on the understanding of common international human rights treaty language that
prohibits all forms of discrimination on the basis of race, color, nationality, sex, gender,
religion, socioeconomic status, and so on: “no discrimination can be accepted in granting
access to higher education on grounds of race, gender, language or religion, or economic,
cultural or social distinctions, or physical disabilities.” However, the World Declaration—
consistent with other international instruments—addresses the prohibition of discrimination,
which is the underlying cause of inequality and inequity for underrepresented groups.
In all, the World Declaration and Framework include nearly 30 references to access
to and/or within higher education institutions and systems. Table 5.1 includes the various
dimensions of access that are addressed in the World Declaration on Higher Education
and/or the Framework for Priority Action. As presented in the table, various references to
access are mentioned that extend beyond basic discourses of equal and equitable access to
higher education. Even specific mention regarding access to resources such as technology
and quality teaching, for example, address the need for equal and equitable access in these
regards.
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Themes
Adult/Continuing
Education
Career-Oriented
Collaboration &
Partnerships
Diversification
General Higher
Education
ICTs/Technology
Indigenous Peoples,
Minorities, & Other
Disadvantaged Groups37
Individual Capacity
Knowledge & Research
Life-Long
Merit-Based
Resources
Pre-Postsecondary
Education
Total (54)

Equal

Access
Equitable Expanded36

—

1

3

—

—

1

—

1

—

—

2

2

1

5

1

1

3

2

1

2

2

10
—
2
7
1

—
—
—
—
—

1
2
—
—
—

—

1

3

23

14

17

Table 5.1: The frequency of themes relevant to access to and
within higher education in the World Declaration on Higher
Education & the Framework for Priority Action

There are 12 total statements that refer to either “diversity,” “diversification,” or
“diversifying” in the two instruments. Within the context of the two instruments, diversity
refers to the multidimensional aspects of cultural diversity and the need to avoid uniformity
in all areas of higher education—not just demographically. Article 8 of the World
Declaration on Higher Education is relevant to “[d]iversification for enhanced equity of
opportunity.” Diversification of higher education is a recurring theme in the Framework for

36

Although “expanded” or broadened access is not a primary focus of this inquiry, it is addressed sufficiently in
the World Declaration on Higher Education and the Framework for Priority Action that it was included in this
table. Expanded/broadened access also serves as an approach to promoting equitable access.
37 Other disadvantaged groups mentioned in the World Conference on Higher Education instruments include
those marginalized on the basis of age, disability, and gender. Women are also specifically mentioned.
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Priority Action as well, and advancing the diversity agenda within higher education is
included among one of the primary goals of the 1998 World Conference on Higher
Education, because diversity is dependent upon access to higher education; but not just any
kind of access—“open” and “widen[ed]” access, which not only promotes the enrollment of
a more diversified body of students and teachers, but also fosters diversified disciplines,
pedagogy, curricula, training, research, knowledge development, and opportunities to work
with and advance technology. ICTs are also recognized—in Article 12(b) of the World
Declaration for Higher Education—for their capacity to facilitate equal and equitable access
to high-quality learning.
Perspectives on Quality from the World Conference on Higher Education
The World Declaration on Higher Education discourse on equitable access is also
applicable to adults without any previous formal schooling, including individuals who have
been out of schooling for significant periods of time. Equitable access to information and
communication technologies for marginalized populations is also addressed, as well as
equitable access to knowledge that is often dominated: “closely following the evolution of
the ‘knowledge society’ in order to ensure high quality and equitable regulations for access to
prevail” (Article 12(f)). It appears (in both the Declaration and Framework) that equitable
access for underrepresented groups to such knowledge of a high-level quality—especially
through the application of relevant technology, for that matter, is groundbreaking within
international human rights law discourse. It is noteworthy because it explicitly identifies the
need for disadvantaged groups such as indigenous peoples and minorities to overcome
various barriers and obstacles, preventing them from physically accessing (as opposed to
virtually accessing) higher education institutions. Such conditions equally contribute to the
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diversity of higher education systems, which encourages members of minority and
indigenous communities to be more likely to attend institutions of higher learning. Both the
World Declaration and the Framework address equitable (and even expanded) access and its
necessity for promoting and advancing diversity within higher education systems—one of
the primary national objectives dictated by UNESCO.
As mentioned in the last section, ICTs also play a vital role in the enhancement of
quality and are thus capable of:
creating new learning environments, ranging from distance education facilities to
complete virtual higher education institutions and systems, capable of bridging
distances and developing high-quality systems of education, thus serving social and
economic advancement and democratization as well as other relevant priorities of
society, while ensuring that these virtual education facilities, based on regional,
continental or global networks, function in a way that respects cultural and social
identities.
Even with the implementation of ICTs, the description of this interconnected approach
suggests that high-level quality is essential at all levels and stages of implementation within
higher education systems, stimulating the “advancement and democratization” of societies.
This idea of “lifelong” or long-term influence and service of quality-level higher education
systems appears to be a resonating theme throughout the two World Conference on Higher
Education instruments. A unique aspect of this section highlights the need to preserve and
respect individual identities within online or virtual spaces between local and global higher
education networks. The importance of the development and preservation of indigenous
peoples and minorities’ identities within international human rights law was discussed in
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chapter 4. Oddly, this is the only section out of the two instruments, however, that
specifically highlights the need for respecting and honoring the diverse identities of peoples
within higher education systems and/or institutions, while maintaining high-quality
standards. For the most part, however, international human rights treaties and non-binding
instruments that acknowledge disadvantaged groups often raise the issue of identity as
central to protecting indigenous and minority rights, especially in relation to primary and
secondary education and schooling. The following chapter further investigates this topic, but
it is important to note that it should be just as important to address the need for
acknowledgement and respect of identities at the tertiary level, particularly when language in
favor of diversification of higher education is so staunchly promoted, while ensuring high
levels of quality at all times.
Therefore, access to and within higher education is also highly relevant to the
discourse of quality-level education within the World Declaration on Higher Education and
the Framework for Priority Action. There are 19 total direct references to “quality” between
the two instruments introduced at the World Conference on Higher Education—close to
40% of the “quality” references are at a significant level—“high,” “high-level,” or an
“indispensable level of quality,” while the majority are general references to quality or are to
be determined by the state at the national level.
From the perspective of those attending the World Conference on Higher
Education, it is important to recognize two goals of the conference with regard to quality
higher education—first of all, quality must be guaranteed and preserved as such, and
secondly, the level of quality must be continuously improved, especially in the areas of
“teaching, research and services, relevance of programs, employability of graduates,
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establishment of efficient cooperation agreements and equitable access to the benefits of
international cooperation” (UNESCO, 1998). Article 12 of the World Declaration on Higher
Education relays a similar theme, but this time, it is specific to the role of information
communication technologies (ICTs), “ensuring quality and maintaining high standards for
education practices and outcomes in a spirit of openness, equity and international
cooperation.”
The recurring theme present in both instruments is that the quality of higher
education is not only required to be a priority consideration at the state level, but it is also
imperative in fulfilling the “key national objectives” (access, diversification, equity and
relevance) introduced earlier. The differentiation between equal and equitable access to
quality higher education, however, is not made here, as all references to quality in the World
Conference texts are understood to be universal—“for all” regardless of the specification of
equal or equitable access.
Quality and relevance appear to have some kind of complementary relationship in
the international context of higher education, as they are paired together on a few occasions.
In the Preamble of the World Declaration on Higher Education, there is an expectation of
states to facilitate the “enhancement of [the] quality and relevance” of higher education.
Given that relevance is also one of the “key national objectives,” it is understandable why its
close association with quality is so important. The World Declaration on Higher Education,
describes relevance in higher education as “the fit between what society expects of
institutions and what they do” (Article 6(a)). Assessing and ensuring that relevance is applied
within higher education systems requires several elements: “ethical standards, political
impartiality, critical capacities and, at the same time, a better articulation with the problems
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of society and the world of work, basing long-term orientations on societal aims and needs,
including respect for cultures and environmental protection” (Article 6(a)). The purpose of
achieving relevance is to ensure access to both broad general education and targeted, careerspecific education, often interdisciplinary, focusing on skills and aptitudes, both of which
equip individuals to live in a variety of changing settings, and to be able to change
occupations. This pairing of quality and relevance, therefore, assures that a symbiotic
relationship exists between the two, because in order for higher education to be of high or
“indispensable” quality, it must also be relevant to the population(s) it intends to benefit and
serve. Otherwise, the “quality” factor is extraneous to achieving the “lifelong” purpose of
higher education if it is not relevant. Likewise, if higher education institutions and systems
do not guarantee relevance in all aspects of higher education, maintaining a significant level
of quality would be absolutely meaningless.
Safeguarding high quality higher education is also a responsibility of higher
education administrators and leaders within higher education institutions and systems,
therefore, and such quality is dependent upon the capacity and level of teaching, professional
development, and community outreach, as dictated in the World Declaration: “The ultimate
goal of [higher education] management should be to enhance the institutional mission by
ensuring high-quality teaching, training and research, and services to the community”
(Article 13(c)). Furthermore, UNESCO (1998) calls upon higher education institutions to
guarantee a “high quality of international standing” (Article 6(g)), suggesting that the
emphasis on international status requires an international standard of higher education
globally, aligning with international standards of all rights. The quality of financial operations
that foster transparency and accountability is also understood to be necessary: “The
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diversification of funding sources reflects the support that society provides to higher
education and must be further strengthened to ensure the development of higher education,
increase its efficiency and maintain its quality and relevance” as stated in the World
Declaration (Article 14(a)). Clearly, diversification is an anticipated process in all dimensions
of higher education systems, including the various channels of financial subsidization and the
maintenance and improvement of the quality and overall applicability of those accessing
higher education on society. At the national or state level, the Framework emphasizes that
ensuring quality and relevance is also necessary for bridging horizontal and vertical gaps of
opportunity for educator and learners’ mobility across national and international boundaries:
“promote and facilitate national and international mobility of teaching staff and students as
an essential part of the quality and relevance of higher education” (I(1)(m)).
Summary
For the most part, the World Declaration on Higher Education and the Framework
for Priority Action only address access relevant to disadvantaged groups such as indigenous
peoples and minority groups on three separate occasions (as the fourth reference to women
does not include any specific reference to indigenous and/or minority women in particular),
which is not such a “significant” number at all, but the number of relevant instances
addressing access to higher education for these disadvantaged groups does outnumber the
limited emphases and references of most of the international human rights discourse found
in other binding and non-binding instruments. The connection between the inclusion of
minorities and indigenous peoples and access to education and more specifically, higher
education, is lacking in other international instruments. Perhaps the drafting and adoption of
the declaration and framework at the World Conference on Higher Education indicate that
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some degree of progress has taken place in the international recognition of the importance
and need for indigenous peoples and minority groups’ right to gain equitable access to higher
education, moving beyond general discourses about equal access to address to the relevant
conditions these disadvantaged groups and others face.
The purpose of this chapter was to analyze how equal and equitable access to
quality-level education are broadly understood within three areas of international human
rights law—the right of indigenous peoples, the right of minority groups, and higher
education. In its 2000 World Education Report, UNESCO acknowledges the fact that distinct
aspects of the right to education within the international human rights context have evolved
through various interpretations and analyses over time since the adoption of the Universal
Declaration of Human Rights in 1948, including discourse relevant to higher education.
The World Conference on Higher Education instruments failed to include
information on self-determination for indigenous peoples or any other disadvantaged
groups. Rather, the emphasis was more so on the five broader “objectives” of higher
education internationally: access, diversity, equity, quality, and relevance. The coherence of
issues related to access and quality within higher education institutions and systems is
evident in the consistent interconnectivity and overlapping of these seemingly mutually
dependent “key national objectives.” In addition to access and quality, themes of equity,
diversification, and relevance surface in a reinforcing manner throughout both instruments
of the 1998 World Conference on Higher Education. There are common threads between all
these texts as well, however. Implications of equal and equitable access resonate well
throughout all four, as well as the concept of relevance as it relates to rights for indigenous
peoples, minority groups, and the role of higher education in the world. Quality is vaguely
217

defined and understood in the World Declaration on Higher Education and the Framework
for Priority Action, and this lack of clarity and depth is also particularly odd since quality is
one of the resounding themes and key national objectives echoed at the 1998 World
Conference on Higher Education.
Thus the World Declaration on Higher Education and Framework for Priority
Action are evidently far broader in their intended scope of target population than the
guidelines for the protection of indigenous peoples and the standards for minority group
rights—not limited to any particular peoples or groups, but generally addressing the issue of
equal and equitable access to higher education globally or “universally.” Equal and equitable
access to higher education institutions and within higher education systems are also evidently
issues of great import to the participants and represented state parties of the World
Conference on Higher Education in Paris in 1998, and its forward-thinking,
intergenerational content suggest that these conversations will continue to evolve and
progress.
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Chapter 6: The Right and Access to Higher Education for Minorities and
Indigenous Peoples: An International Analysis
Introduction
While there might be “plenty” of discourse within various disciplines and fields that
highlight disparities in higher education enrollment and matriculation across racial, ethnic,
linguistic, religious, and indigenous identities, the focus on “equal” and “equitable” access to
“quality” higher education is much more limited. Furthermore, the discourse that does
highlight access to higher education is dominated by research from developed countries
mostly in the Northern and Western Hemispheres, and therefore, cases regarding indigenous
peoples and minorities from developing countries, where higher education enrollment rates
are often quite low. Most of the researchers conducting and reporting these same studies
represent majority communities, which are written in non-minority and non-indigenous
languages without any consultation, representation, or support from minority or indigenous
communities. Thus, the preservation and protection of indigenous and minority identities are
less likely guaranteed within such discourses, and the cases, therefore, may potentially
present “othering” perspectives that are dehumanizing, inaccurate, ostracizing, and
unfounded (Smith, 2012). At the international level, comparative analyses addressing access
to higher education that are specific to minority group and indigenous populations are
almost negligible. International instruments, on the other hand, are drafted and adopted by
international agencies such as the United Nations or regional agencies, including the African
Commission on Human and Peoples’ Rights (ACHPR) and the European Commission on
Human Rights (ECHR), comprised of diverse peoples from around the world that are
member states of such agencies. Yet even those speaking on behalf of states, represent the
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views of governments rarely accurately include the voices of marginalized peoples. Usually,
NGOs and international nongovernmental organizations (INGOs) fill in where states’ voices
fall short regarding the status of vulnerable groups and persons.
This chapter focuses on the analysis of international instruments that are explicitly
and implicitly relevant to the right to higher education for indigenous peoples and minorities.
Special attention is paid to issues of equal and equitable access to higher education and the
question of quality. Questions that are explored include: Do international instruments that
have been drafted and adopted by various international agencies of the United Nations and
its various affiliates (e.g., United Nations Educational, Scientific and Cultural Organization
(UNESCO), United Nations Development Program (UNDP), United Nations Children’s
Fund (UNICEF), and so on), address minority groups and indigenous peoples’ access to
higher education, and if so how? Is there emphasis on the importance of both equal and
equitable access to higher learning of high-quality? What is missing from this respective area
of discourse? This chapter delves into the various international instruments that address
issues relevant to the study, including: the right to education and higher education; access to
education and higher education; quality of education; rights of minority groups; rights of
indigenous peoples; and references to equality and equity.
As discussed earlier, the international approach to understanding and protecting the
rights of minority groups and indigenous peoples to access higher education can easily come
across as very abstruse. Unlike traditional international instruments that are broadly
generalized and vague, the World Declaration on Higher Education and the Framework for
Priority Action provide detailed guidelines regarding the purpose of and right to higher
education. Although this study focuses on cases within three countries from three regions of
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the world, they also share some attributes, evident in their substantial minority and
indigenous communities.
International Instruments that Promote Access to Higher Education for Minorities
and Indigenous Peoples
It is evident that the number of international instruments specifically addressing the
rights and protections of minorities and indigenous peoples is small. International instruments
addressing higher education are even more limited. Thus, international instruments addressing
access to higher education for minorities and indigenous peoples are even scarcer. There are
several international and regional instruments that address access to higher education for
minority and indigenous populations, and these instruments are categorized based on the legal
potency behind them within the sphere of international law. As mentioned earlier, there are
binding (commonly referred to as “hard law”) and non-binding (“soft law”) instruments. The
former category refers to treaties, which “[confer] legal obligations to states parties to these
instruments,” and the latter mostly includes declarations, recommendations and resolutions,
providing “guidelines and principles and imposes moral obligations on states” (UNESCO,
2013b).
The international instruments included in this study, which are summarized below,
include eight legally-binding or “hard law” treaties (five conventions and three covenants)—
the Covenant Against Discrimination in Education (CADE); Convention Concerning
Indigenous and Tribal Peoples (ILO 169); Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW); Convention on the Rights of Persons with
Disabilities (CRPD); Convention on the Rights of the Child (CRC); International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD);
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International Covenant on Civil and Political Rights (ICCPR); and International Covenant
on Economic, Social and Cultural Rights (ICESCR)—and seven non-binding or “soft law”
instruments (seven declarations)—Declaration on Race and Racial Prejudice (DRRP);
Declaration on the Rights of Indigenous Peoples (UNDRIP); Declaration on the Rights of
Persons belonging to National or Ethnic, Religious and Linguistic Minorities; UNESCO
Universal Declaration on Cultural Diversity; Universal Declaration of Human Rights
(UDHR); Declaration on the Elimination of All Forms of Intolerance and of the
Discrimination Based on Religion or Belief; and Vienna Declaration and Programme of
Action (Vienna).38 Tables 2.1 and 2.2 (chapter 2), respectively, present brief characteristics
and findings on binding and non-binding instruments in order of their adoption date.
Clearly, there is an exhaustive, ever-growing list of international mechanisms—
conventions, covenants, declarations, optional protocols, recommendations, resolutions,
reservations, Special Rapporteur and independent expert reports, and Universal Periodic
Reviews (UPRs) within reach,39 but the instruments listed above were intentionally selected
because of their relevance to minorities and/or indigenous peoples and higher education.
The examination into each of these instruments aimed to identify if and how: 1) the target
populations in question are acknowledged (minorities and indigenous peoples); 2) higher
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As mentioned in an earlier chapter, the binding International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families —although highly relevant to minorities—did not include
any content relevant to the focus of this study, and therefore, it was decidedly excluded from analysis.
39 The Universal Periodic Review (UPR) was established on March 15, 2006 by resolution 60/251 requesting a
review of the status of human rights of all member states. Every four years, member states are required to
submit a UPR report declaring what steps have been taken to improve human rights in their respective states or
territories as well as document their compliance with international human rights instruments including: the
Charter of the United Nations; Universal Declaration of Human Rights; human rights instruments
(international or regional) which the State is party to (i.e., those ratified by the State concerned); voluntary
pledges commitments and/or pledges made regarding policies, legislation, etc. at the national, regional, or
international level; and relevant international humanitarian law. The UPR is considered to be a “State-driven
process,” which is facilitated by the Human Rights Council, ensuring “equal treatment for every country when
their[sic] human rights situations are assessed” (Office of the High Commissioner for Human Rights, 2012).
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education is addressed; 3) equal and equitable access to higher education are defined and
described for the target populations; and 4) the understanding of the level of quality and/or
standards of higher education are discussed.
Binding Instruments
Convention Against Discrimination in Education
Adopted by UNESCO on December 14, 1960 at the General Conference of
UNESCO in Paris, the Convention Against Discrimination in Education (CADE) is the first
and only legally-binding treaty that exclusively focuses on the right to education within
international law, and as its title suggests, its preamble and 19 articles cover the various
aspects of proscribed discrimination within education of all types and levels. To date, only
101 member states are parties to the Convention Against Discrimination in Education.
CADE is similar to the World Declaration on Higher Education, but two main differences
between the two instruments is that CADE is legally binding and it focuses broadly on
education—not solely on higher education like the World Declaration. It provides
expectations of how the right to education should be endorsed and protected. The
Convention begins by defining discrimination as:
[A]ny distinction, exclusion, limitation or preference which, being based on race,
color, sex, language, religion, political or other opinion, national or social origin,
economic conditions or birth, has the purpose or effect of nullifying or impairing
equality of treatment in education (UNESCO, 1960, Article 1).
This definition sets a precedent and tone for the rest of the Convention. The act of
“nullifying or impairing equality of treatment in education” implies that equality is inherent,
because to “nullify” or “impair” equal treatment in education would mean putting an end to
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it, resulting in inequality or unequal treatment. Discrimination includes: “depriving any
person or group of persons of access to education of any type or any level” (Article 1(1)(a));
“limiting any person or group of persons to education of an inferior standard” (1(1)(b));
“establishing or maintaining separate educational systems or institutions for persons or
groups of persons” (segregation of schooling based on sex, religious, linguistic, and private
educational systems and institutions are excepted) (1(1)(c)); and lastly, “inflicting on any
person or group of persons conditions which are in-compatible with the dignity of man”40
(1(1)(d)).
The first form of discrimination in education presented addresses equality of access;
the second description is clearly regarding quality, opposing the notion that any individual or
group should be limited to education that is of an “inferior standard”; the third description
focuses on the failure to maintain equality and coherence within and across (public and
private) educational institutions and systems (and equity in schools and systems segregated
by sex, religion or language (i.e., for religious and linguistic minorities); the last kind of
discrimination explained is distinct from the rest because it is ambiguous yet remains to be
the foundation for all other forms of discrimination. It is ambiguous, because how the state
determines what is “[incompatible] with the dignity” of a human being is clearly subjective,
especially when they are committing acts that are indeed incompatible with human dignity.
Secondly, this statement implies that dignity or the “quality or state of being worthy of
honor or respect” (Oxford English Dictionary (OED), 2013) is inherent, and therefore, every
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Reference to “man” in Article 1(1)(c) of CADE implies a “universal” reference to humankind, but it also
reflects the language of the dominant discourse of the time. UDHR of 1948 and CADE of 1960 are the only
two international instruments that include reference to “man” in the universal context, so the language
referencing humankind evolved to be more inclusive and non-gendered as international human rights law
discourses progressed.
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preceding act of discrimination presented in the Convention would be an example of
denying one’s dignity.
While discrimination is defined in this Convention, education is loosely explained but
remains undefined— “refers to all types and levels of education, and includes access to
education, the standard and quality of education, and the conditions under which it is given”
(UNESCO, 1960, Article 1(2)), suggesting education may include both formal and nonformal education systems and structures that are left to be interpreted and implemented by
the state. In order to guarantee there is no discrimination in admission policies and
procedures to educational institutions for any person or group, the Convention reminds
states that discrimination regarding access may be resolved “by legislation where necessary”
(Article 3(b)). Regarding access to higher education in the Convention, it should be “equally
accessible to all on the basis of individual capacity” (Article 4(a)). Capacity is defined as the
“mental or intellectual receiving power; ability to grasp or take in impressions, ideas,
knowledge” and the “active power or force of mind; mental ability, talent” (OED, 2014). To
grant access “on the basis of individual capacity,” therefore, implies every individual’s
capacity is inherently equal and that all have equal opportunities in developing their
capacities. To say that higher education is “equally accessible,” then, is misleading, as it
disregards the unequal and inequitable opportunities that many minorities, indigenous
peoples, and other underrepresented groups endure that prevent them from fully developing
their individual capacities throughout their educational lives. Access in this Convention,
therefore, is only loosely mentioned, and issues of equal or equitable access, in particular, are
questionable.
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Article 4, addressing the “equality of opportunity and treatment in the matter of
education,” upholds that states must “ensure that the standards of education are equivalent
in all public educational institutions of the same level, and that the conditions relating to the
quality of education provided are also equivalent” (Article 4(b)). Likewise, “private
educational institutions” must guarantee that they do not exist to exclude any group of
peoples and that its education “conforms to such standards as may be laid down or
approved by competent authorities” (Article 2(c)).
If public educational institutions such as universities and colleges are required to
have “equivalent” standards and levels of quality, what if those standards and qualities are
low across all federal higher education institutions in the country? How will private
educational institutions compare then? How are quality and standards defined or understood
in this regard? These are questions that are not addressed in the Convention. It would be
negligent to claim that answers to such questions have been overlooked, however, because
clearly, they are expected to be identified and addressed by the state—not to be dictated in
the Convention. Such are the limitations of international law—they can only go so far,
leaving the interpretation and implementation of such measures and standards into the realm
of varying state governments.
Where do marginalized and vulnerable populations such as minorities and
indigenous peoples stand when public education standards are low and access to private
education is usually unlikely? If they choose to do so, “national minorities” (indigenous
peoples are not explicitly mentioned in this Convention) have the option to “carry on their
own educational activities, including the maintenance of schools, and depending on the
educational policy of each state, the use or the teaching of their own language” (Article
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5(1)(c)). This right, however, must not in any way deter minorities from participating in and
understanding the “culture and language” of their communities and activities; nor should it
affect questions of sovereignty. So maintaining the cultural identities and customs of
minorities is one of the primary goals of education specific to minority groups. However, it
is still somewhat unclear as to what is implied by quality and/or standards in this regard,
especially for minorities, particularly since states must guarantee “that [minorities’] standard
of education is not [to be] lower than the general standard laid down or approved by the
competent authorities” (Article 5(1)(c)(ii)). Thus, these same “competent authorities” are
determined and most likely employed by the state, and therefore, the state also determines
the standards and defines the quality of education at all levels for all individuals, including
minorities, within both public and private educational institutions. This section is significant
for two reasons: 1) it is the only part of the convention that refers to “minorities” directly,
and in this case, it names “national minorities” (even though the implicit accommodation of
religious and linguistic minorities’ right to education is presented in Article 2); and 2) it is
stated that minorities have a right to manage “their own [emphasis added] educational
activities” suggests that segregated, minority-run educational institutions and systems are an
“optional” (Article 5(1)(c)(iii)) alternative to traditional, state-run education programs. If
primary education is to be “compulsory” and the “obligation to attend school [should be]
prescribed by law,” then why are minority-run schools and systems not held to the same
standards? Interestingly, indigenous peoples are not at all referenced in CADE. Indigenous
issues and rights were formally introduced into international human rights law several
decades later.
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The states party to this Convention are held accountable to “ensuring equality of
opportunity and treatment in education,” and for applying education for the:
[F]ull development of the human personality and to the strengthening of respect for
human rights and fundamental freedoms; it shall promote understanding, tolerance
and friendship among all nations, racial or religious groups, and shall further the
activities of the United Nations for the maintenance of peace (Article 5(a)).
Education, therefore, is not limited to social, political, and economic benefits, but to
fostering a culture of peace and promoting moral respect and appreciation for human dignity
and diversity.
International Convention on Elimination of All Forms of Racial Discrimination
The International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) was adopted by the United Nations General Assembly in 1965, and
currently it has 176 state parties. ICERD is explicitly devoted to the elimination of racial
discrimination. The Convention includes a preamble and 25 articles divided into three
parts—the definition and scope of ICERD and states parties’ obligations; the establishment
of the Committee on the Elimination of Racial Discrimination (CERD) and its role; and
technical matters regarding the Convention and its parties.
Over a number of years, the international struggle against racial discrimination was
closely associated with anti-colonialism sentiments. From the 1950s to the 1970s, as more
countries in the Southern Hemisphere joined the United Nations as member states, new
legislation was developing that directly impacted states from the “North” and “South,”
including the Declaration on the Granting of Independence to Colonial Countries and
Peoples of 1960, the Declaration on the Elimination of All Forms of Racial Discrimination
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of 1963, and the Declaration of Race and Racial Prejudice of 1978. According to the
International Movement Against All Forms of Discrimination and Racism (IMADR) (2011),
the main justification for adopting these declarations by the majority was to put an end to
discriminatory acts in other states, “whereas the idea that discrimination could also exist in
the domestic realm was largely ignored” (p. 1). An abrupt change in both minds and hearts
was soon generated by soon-to-be catastrophic events:
The almost unanimous condemnation by states of apartheid as an institutionalized
policy and practice in South Africa led to an important leap forward in the fight
against discrimination. This was the belief that the racist practices of one state can be
a legitimate concern of others, thus curtailing the principle of national sovereignty. It
is in this historical context that ICERD was adopted in 1965 by the [General
Assembly (GA)] with its clear reference to apartheid in Article 3 (IMADR, 2011, p.
1).
Given the historical context of ICERD, it is revealing how the evolution of perceptions and
language might transmute and evolve over time with the hopes of paralleling an
advancement of global knowledge and maturity on the part of the member states involved in
the drafting, adopting, and entering into force of international treaties.
Although ICERD targets racial discrimination, the classification and/or identities of
individuals based on “race, color, descent, or national or ethnic origin” are all recognized in
this treaty. Hence, there is no direct reference to minorities and/or indigenous peoples in
ICERD, but their inclusion is implied and their “equality before the law” is also explicitly
stated (Article 5). Even if minorities are not identified as such in ICERD, they comprise,
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according to Thornberry (2012), “one of the significant categories, perhaps the major
category, of victims of racial discrimination” (p. 5).
Similarly, there is no direct reference to access to higher education in ICERD, but it
can be assumed to be included in Article 5(e)(v), classified under economic, social and
cultural rights: “The right to education and training.” Article 7 refers to the importance of
education, but it also raises equal attention to teaching, culture and information:
[S]tates parties undertake to adopt immediate and effective measures, particularly in
the fields of teaching, education, culture and information, with a view to combating
prejudices which lead to racial discrimination and to promoting understanding,
tolerance and friendship among nations and racial or ethnical groups, as well as to
propagating the purposes and principles of the Charter of the United Nations, the
Universal Declaration of Human Rights, the United Nations Declaration on the
Elimination of All Forms of Racial Discrimination, and this Convention.
The urgency required of states “to adopt immediate and effective measures” specially in
these education or knowledge-sharing-specific “fields” not only highlights the prioritizing of
education, but its cultural relevance and capacity to thwart racial prejudice and discrimination
and instead promote “understanding, tolerance and friendship” is palpable. Unfortunately,
however, as often is the pattern with international instruments, the implications of what the
measures actually entail and how they should be implemented are ambiguous. The qualities
of education would be beneficial to highlight here. For instance, how “combating
prejudices” is accomplished and how education, teaching, culture or information play a role
in promoting racial amity is also unclear, leaving it open-ended for the state to interpret and
implement as it pleases. Furthermore, since there are only two references to education as
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noted above (and the Convention Against Discrimination in Education of 1960 is crossreferenced in the ICERD Preamble); there is no reference to the quality of that education,
and as mentioned earlier, access is implied by suggesting that everyone has the right to
education, but the reference to measures suggests that access for some groups based on race,
for example, is dependent upon the unique circumstances within each country as determined
by the state. So these measures are expected to address discriminatory practices that bar or
challenge racial minorities to access education if state laws do not. The latter segment of this
excerpt reveals a pattern commonly found within international instruments in order to
maintain consistency and breadth from one instrument to another. The statement conveys
the following idea: “Everything contained in this instrument, as well as all the preceding
instruments mentioned here, apply to this instrument as well.”
Requiring that states parties can “adopt immediate and effective measures” to
address racial discrimination within these fields infers that equitable measures can be taken
to address discriminatory practices and prejudicial inequalities within spaces that promote
economic, social and cultural rights such as higher educational institutions, for example. The
Preamble also mandates that states “adopt all necessary measures” to eliminate all forms of
racial discrimination, to take “practical measures.” In Article 2(2) states are called upon to
take:
[S]pecial and concrete measures to ensure the adequate development and protection
of certain racial groups or individuals belonging to them, for the purpose of
guaranteeing them the full and equal enjoyment of human rights and fundamental
freedoms. These measures shall in no case entail as a consequence the maintenance
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of unequal or separate rights for different racial groups after the objectives for which
they were taken have been achieved.
Thus in cases where vulnerable populations such as racial/ethnic minorities and indigenous
peoples are treated unequally, temporary and practical special measures could be implemented
in order to address the inequalities until the measures adopted have “resolved” them. Of
course, the assessment of the racial inequality/discrimination (given that other identity
classifications are not addressed here) that exists is made by the state as are the respective
kind and duration of measures applied, since there are no specific descriptions of what these
measures might be, but they may be included in optional protocols and/or CERD
recommendations.
International Covenant on Civil and Political Rights
Adopted in 1966, 167 member states are currently party to the International
Covenant on Civil and Political Rights (ICCPR). Like ICERD and its complementary
treaty,41 the International Covenant on Economic, Social and Cultural Rights (ICESCR),
ICCPR is one of most cross-referenced international treaties. It consists of a preamble and
53 articles that are divided into six parts that address the following: Right to selfdetermination; states parties’ obligation to uphold legislation regarding the rights in the
Covenant; list of rights protected in the Covenant; establishment and role of the Human
Rights Committee (HRC);42 Covenant adherence to United Nations procedures; and
monitoring and technical aspects of the treaty. While ICCPR is referenced in other treaties

41 ICCPR and ICESCR were both adopted on December 16, 1966 by the United Nations General Assembly
and entered into force nearly a decade later when the necessary 35 States parties signed the treaties.
42 The Human Rights Committee (HRC) is comprised of 18 elected independent experts that monitor the
implementation of the ICCPR by its States parties (as dictated in articles 28-39 of the Covenant.
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relevant to minorities and indigenous peoples’ equal and equitable access to higher
education, there is no single reference to higher learning—explicit nor implicit. However, the
Preamble does include a reference to the Universal Declaration of Human Rights (UDHR),
which does explicitly address equal access to higher education on the basis of merit (and will
be discussed further in the following section on non-binding instruments).
As Thornberry (2012) states, Article 27 of ICCPR is an example of “more limited
progress of minority rights at the UN level” (p. 1):
In those states in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practice
their own religion, or to use their own language.
This article is the precursor for the Declaration on the Rights of Persons belonging to
National or Ethnic, Religious and Linguistic Minorities adopted in 1992 and set the standard
for how minorities would be identified and enjoy their rights (with some minor, yet
advanced changes found in the progeny instrument). The language herein sways away from
the historically notable content of UN discussions addressing the “question of minorities” or
the “problem of minorities,” which was originally used in one of the resolutions
simultaneously adopted by the United Nations General Assembly (UNGA) with the
Universal Declaration of Human Rights on December 10, 1948, titled “Fate of Minorities”
(A/RES/3/217 C). Aside from the categories of minorities presented here, minorities are
not defined anywhere in the Covenant. Nonetheless, the language used in this article focuses
on a collective identity of minorities or more so their collective rights, echoing this collective
theme through phrases and words such as “in community with the other members of their
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group” and the right to enjoy and practice “their own” culture, language, and religion. Such a
pronoun reference also positions minorities in the stance of the “Other,” denying their
inherent individual rights and dignity as human beings. Furthermore, this article also leaves
room for interpretation, particularly on the part of the state to identify and address the status
of minorities in its country/territory. The opening words of the article begins “In those
states which . . . minorities exist,” leaving it open for states to declare minorities do not in
fact “exist” within their “jurisdiction.” How the state identifies and defines minority
populations is rather uncertain, as are the expectations of the state in this regard. The
Committee on the Elimination of Racial Discrimination (CERD) regularly requests
disaggregated data (from states parties) on minorities and is “unimpressed” by states’ claims
that they in fact have no minorities under their jurisdiction, and therefore, there is no
discrimination committed against them (Thornberry, 2012).
Equality and oneness of humankind is emphasized, however, as a common theme in
the Covenant. It is evident that all people have a right to self-determination, meaning that
“they can freely determine their political status, and freely pursue their economic, social and
cultural development” (Article 1(1)). To emphasize that people can “freely” determine and
pursue their economic, social and cultural welfare would suggest that the state must ensure it
and take no action that would deny such self-determination.
Article 3 addresses the equality of women and men, and Article 26 states:
All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and effective protection against
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discrimination on any ground such as race, color, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.
Article 26 also indirectly refers to safeguarding the rights of minorities and indigenous
peoples, among all other groups, and “the law,” in this instance, concurrently refers to state
law and international law.
International Covenant on Economic, Social and Cultural Rights
The International Covenant on Economic, Social and Cultural Rights (ICESCR) was
adopted and opened for signature on December 16, 1966 by the General Assembly. In
accordance with Article 27 of the Covenant, it was entered into force43 on January 3, 1976.44
In this Covenant, economic, social and cultural rights include: access to food, water, health
care, shelter, and education; labor/workplace; social security; family life; and participation in
cultural life (Office of the United Nations High Commissioner for Human Rights, 2008).
Like ICCPR, ICESCR raises attention to self-determination, but it is also the first treaty to
have introduced the unique clause of “progressive realization.” Progressive realization is:
[A] central aspect of states’ obligations in connection with economic, social and
cultural rights under international human rights treaties. At its core is the obligation
to take appropriate measures towards the full realization of economic, social and
cultural rights to the maximum of their available resources (Office of the United
Nations High Commissioner for Human Rights, 2008, p. 13).

43 Otherwise known as “entry into force,” a binding treaty does not enter into force when it is initially adopted.
“Typically, the provisions of the treaty determine the date on which the treaty enters into force, often at a
specified time following its ratification or accession by a fixed number of states” (United Nations Office of
Legal Affairs, 1999).
44 The opening of most binding treaties begins with the history/record of when the treaty was drafted, adopted,
and went into force. Once a treaty is adopted by the General Assembly, a minimum number of signatures are
required from states parties before it is entered into force.
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Thus states parties are called upon concerning their obligation and duty to carry out their
commitment, ensuring economic, social and cultural rights of the people living within their
respective jurisdictions. The concept of progressive realization is often misinterpreted to
suggest that only HDCs with sufficient resources are required to protect economic, social
and cultural rights, but this understanding is inaccurate since all states parties to the
Covenant are obliged to take immediate action in ensuring that these rights are protected.
Therefore, there should be no exception to protecting the rights of indigenous peoples and
minorities. If a state has limited access to resources or a lack of resources, such conditions
“cannot justify inaction or indefinite postponement of measures to implement these rights
(United Nations High Commissioner for Human Rights, 2008, p. 14). Article 2(1) of
ICESCR further defines progressive realization:
Each state party to the present Covenant undertakes to take steps, individually and
through international assistance and cooperation, especially economic and technical,
to the maximum of its available resources, with a view to achieving progressively the
full realization of the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures.
Article 4 of the Convention on the Rights of the Child (CRC)45 and Article 4(2) of the
Convention on the Rights of Persons with Disabilities (CRPD)46 also include the progressive

45

Article 4 of CRC: “States parties shall undertake all appropriate legislative, administrative, and other measures
for the implementation of the rights recognized in the present Convention. With regard to economic, social
and cultural rights, States parties shall undertake such measures to the maximum extent of their available
resources and, where needed, within the framework of international cooperation.”
46 Article 4(2) of CRPD: “With regard to economic, social and cultural rights, each State party undertakes to
take measures to the maximum of its available resources and, where needed, within the framework of
international cooperation, with a view to achieving progressively the full realization of these rights, without
prejudice to those obligations contained in the present Convention that are immediately applicable according to
international law.”
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realization clause regarding states’ obligations to protecting economic, social and cultural
rights.
One of the crucial categories of economic, social and cultural rights that states are
obligated to protect is the right to education. Article 13 of ICESCR maintains that states
parties must guarantee “the right of everyone to education. They agree that education shall
be directed to the full development of the human personality and the sense of its dignity,
and shall strengthen the respect for human rights and fundamental freedoms.” The purpose
of education is also demonstrated in Article 13 indicating that it “shall enable all persons to
participate effectively in a free society, promote understanding, tolerance and friendship
among all nations and all racial, ethnic or religious groups, and further the activities of the
United Nations for the maintenance of peace,” which is nearly an exact duplication of
Article 5 in CADE: education shall “promote understanding, tolerance and friendship
among all nations, racial or religious groups, and shall further the activities of the United
Nations for the maintenance of peace” (Article 5(1)(a)). The reference to racial, ethnic or
religious groups is understood to be an implied inclusion of minorities and indigenous
peoples among “everyone” who has a right to education, but is that sufficient when
“everyone” is not recognized nor treated equally?
The right to education at all formal levels of education is also explicit, including the
right to education and equal access: “Higher education shall be made equally accessible to all,
on the basis of capacity, by every appropriate means, and in particular by the progressive
introduction of free education” (Article 13(2)(c)). In treaties where equal access to higher
education is clearly stated, such access is determinant on an individual’s “merit” or
“capacity” even “by every appropriate means” or “measures” as necessary. ICESCR is the
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first and only treaty, however, that suggests measures should be taken by the state to
promote free education at the tertiary level, albeit progressively.
Regarding the question of quality education, Article 13(2)(e) requires that state
parties establish an “adequate fellowship system” in the development of schools and systems
and that the “material conditions of teaching staff shall be continuously improved.” There is
clearly an emphasis on the material resources available for teacher development as well as
the progressive efforts to improve the quality and standards of such resources; and the
interpretation of these “material conditions” is for the state to decide. Along similar lines,
Articles 13(3) and 13(4) indicate that the educational standards must meet “minimum
standards as may be laid down by the state.” This notion of “minimum standards” is
questionable, as the Covenant does not prescribe nor define what minimum standards
require at the least, thus reiterating that interpretation (and consequently, implementation) is
determined by the state.
Convention on the Elimination of All Forms of Discrimination Against Women
Since its establishment, the Commission on the Status of Women (CSW) was formed
to raise attention to the global necessity in addressing discrimination against women, which
had been neglected for far too long and thus long overdue within the realm of international
human rights law discourse. In November 1967, UNGA adopted the Declaration on the
Elimination of Discrimination against Women, but as the 1960s marked a heightened sense
of consciousness on the discrimination of women worldwide, a non-binding instrument was
considered as insufficient in addressing the grave disparities committed against women and
girls. Five years following the adoption of the Declaration, the CSW approached the
Secretary-General proposing that UN Member states consider transforming the Declaration
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into a convention. After working groups within the Commission finalized a draft of the
Convention on the Elimination of All Forms of Discrimination Against Women, it was
reviewed and adopted by UNGA on December 18, 1979. The Convention on the
Elimination of All Forms of Discrimination Against Women, known as “CEDAW,” is the
first legally-binding instrument of its kind that is devoted to promoting the equality of
women and men and eliminating all kinds of discrimination against women. To date, 187
states parties have either ratified or signed the Convention. Although nearly 200 countries
have ratified and/or signed the Convention, more than 50 countries ratified CEDAW with
declarations, objections, and reservations. Thirty-eight of those 50 states also openly reject
Article 29 of the Convention, which calls for an arbitration to be carried out if two or more
states parties are in disagreement over the interpretation and execution of the Convention
(United Nations, 2014).
While women are the targeted group of focus in CEDAW, the Convention still
indicates an awareness of the diversity that exists among various groups and peoples.
Minorities and indigenous peoples are not directly referenced, but in the Preamble, the
implications of oppression and injustice against vulnerable populations can be clearly
inferred:
Emphasizing that the eradication of apartheid, all forms of racism, racial
discrimination, colonialism, neo-colonialism, aggression, foreign occupation and
domination and interference in the internal affairs of states is essential to the full
enjoyment of the rights of men and women.
References to apartheid, racism, colonialism, domination and the like describe events that
significant numbers of minorities and indigenous peoples have faced worldwide, and to be a
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woman from a minority and/or indigenous group, increases the probability of being
vulnerable to injustice and oppression of any kind (Minority Rights Group International,
2011).
In reference to education, CEDAW does address equality of access to all levels of
education. Ensuring that women have equal rights with men in the field of education, states
are to ensure that all have access to education as well as “for the achievement of diplomas in
educational establishments of all categories in rural as well as in urban areas; this equality
shall be ensured in pre-school, general, technical, professional and higher technical
education” (Article 10(a)), hinting at formal educational institutions. The subsequent article
also ensures that access to the same materials and resources (i.e., curricula, exams, qualified
teaching staff) “of the same standard and school premises and equipment of the same
quality” (Article 10(b)). The educational standards and level of quality are not defined in
CEDAW, however. The emphasis is more on the men and women having equal access to
the same educational resources. Measures, including “temporary special measures,” should
be taken by the state if necessary in order to ensure that “non-discrimination and equal
opportunities” are available to women and girls. CEDAW is the first international
instrument—binding or non-binding—that introduced “temporary special measures,” which
are also translated into equity-resolving actions, programs, policies, or legislation. In higher
education, for example, such measures may include income/race/ethnicity-based affirmative
action and quota laws or policies for admission.
Convention Concerning Indigenous and Tribal Peoples (ILO No. 169)
The first Convention Concerning Indigenous and Tribal Peoples was adopted by the
International Labor Organization (ILO) in 1957. The Convention Concerning Indigenous
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and Tribal Peoples, 1989 (ILO 169) is an amended, updated version of the 1957 Convention.
ILO 169 is also the first and only legally-binding treaty that is intentionally geared towards
protecting indigenous peoples. Prior to its adoption, indigenous peoples’ rights and
recognition were “visibly invisible” from international human rights law, reflecting a widely
systemic disregard for the precarious status of indigenous peoples and their inclusion at the
international human rights table. Its legal potency, however, is dependent upon the number
of parties that have ratified the treaty. Only 20 states have currently ratified ILO 169, most
of which are from Central and Southern America.
As the content of ILO 169 is specific to indigenous peoples, there is neither direct
nor indirect reference to minorities or minority groups. Higher education is not explicitly
highlighted in the Convention either, but equal and equitable access to “all levels” of
education is mandated for all states parties to enforce as directed in Article 26: “Measures
shall be taken to ensure that members of the peoples concerned [indigenous peoples] have
the opportunity to acquire education at all levels on at least an equal footing with the rest of
the national community.” These measures are left to the discretion of the state, but prior to
making any decisions regarding the welfare and security of indigenous peoples, the state
must consult with indigenous peoples so that they may also participate in the decisionmaking processes that aim to promote and secure the rights of their indigenous
communities. States must work “in co-operation with them to address their special needs,
and shall incorporate their histories, their knowledge and technologies, their value systems
and their further social, economic and cultural aspirations” (Article 27(1)), so that
opportunities for self-preservation are available to indigenous peoples even through
education. A cooperative relationship between the state and its indigenous communities is
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conducive to safeguarding their self-preservation and will require working closely with those
who “are in most direct contact with the peoples concerned,” aiming to eliminate any form
of discrimination, inaccuracy or prejudice, which may manifest in educational materials
and/or resources; and not only must indigenous peoples be consulted, but the state must
also “make them known of their rights regarding education in their own familiar traditions
and cultures” (Article 30).
This emphasis on using indigenous traditions and cultures to make indigenous
peoples aware of their rights reinforces this theme of self-preservation found throughout
ILO 169. As in the case of several other treaties presented earlier regarding minority rights
and protections, indigenous peoples also have the right to establish their own schools, but
the state must ensure that these schools “meet minimum standards established by the
competent authority in consultation with these peoples. Appropriate resources shall be
provided for this purpose” (Article 27(3)). The question of quality regarding the educational
institutions is raised, but again, it is up to the state (in consultation with its indigenous
communities) to determine what those minimum standards are. Quality and standards of
various spheres of indigenous livelihood—“improvement of the conditions of life and work
and levels of health and education” must become a “matter of priority in plans for the
overall economic development of areas [indigenous peoples] inhabit” (Article 7(2)).
Convention on the Rights of the Child
Marking the 30-year anniversary of the Declaration on the Rights of the Child, the
Convention on the Rights of the Child (CRC) was adopted by the United Nations General
Assembly on November 20, 1989, and it is the widely most recognized treaty with a total of
193 states party to it, including every United Nations member state except Somalia, Sudan,
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and the United States. Unless otherwise determined by the state, the terms “child” and
“children” in the CRC refers to all people under 18 years of age.
Similar to other treaties, in the Preamble of the CRC, there is reference to
prohibition of discrimination based on race, color, ethnicity, religion, sex, national or social
origin, and so on, and the only direct reference to minorities and indigenous peoples is
specific to children (for obvious reasons given the nature of the Convention):
In those states in which ethnic, religious or linguistic minorities or persons of
indigenous origin exist, a child belonging to such a minority or who is indigenous
shall not be denied the right, in community with other members of his or her group,
to enjoy his or her own culture, to profess and practice his or her own religion, or to
use his or her own language (Article 30).
Clearly, this notion of identity preservation is vital for protecting the rights of minorities and
indigenous peoples, and the state must take measures that will secure its continued
development among all groups. The CRC furthermore offers an explanation of the purpose
of education in ensuring that children belonging to minority groups and indigenous
communities are not denied such rights to celebrate and practice their own cultural and
social customs, languages, and traditions and preserve their unique identities. It calls for
education to guide:
The development of respect for the child’s parents, his or her own cultural identity,
language and values, for the national values of the country in which the child is
living, the country from which he or she may originate, and for civilizations different
from his or her own (Article 29(c)).
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There are a several references to equal and equitable access to education throughout
the convention. Article 23(3) requires states to implement measures and procedures that
ensure “effective access” to education for children with disabilities; Article 24(e) calls for “all
segments of society, in particular parents and children, are informed, have access to
education” particularly for purposes of ensuring good health and nutrition; and Articles
28(1)(a-e) all refer to education at various levels and types of schooling. Although the CRC
focuses on children for the most part, the contents of the Convention move beyond
discussions limited to pre-primary, primary, and secondary schooling and even address the
necessary enforcement of both equal and equitable access to higher education. Article
28(1)(c) requires that the state: “Make higher education accessible to all on the basis of
capacity by every appropriate means,” which echoes Article 4(a) of the Convention Against
Discrimination in Education and Article 13(2)(c) of ICESCR but contrasts with the
emphasis on merit, as has been dictated (and frequently cited) in the Universal Declaration
of Human Rights.
A clear shift has occurred in language regarding access since the adoption of UDHR
from “merit” to “capacity,” specifically regarding higher education. The primary difference,
however, between the CRC and these other instruments is that it not only speaks to states
ensuring access for “all,” but more importantly, “by every appropriate means,” suggesting
that the adoption of special measures—be they temporary or permanent—is also acceptable
in guaranteeing equitable access to higher education for those who may not be able to
achieve equal access on the basis of capacity.
Equality and equity in education are not only relevant to matters of access in the
CRC. As a matter of fact, education is also understood to be a tool for promoting equality,
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equity and justice within societies preparing children for “responsible life in a free society, in
the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all
peoples, ethnic, national and religious groups and persons of indigenous origin” (Article
29(d)). From this perspective, the purpose of education holds great value and benefit as it
fosters unity in diversity.
The importance of quality education in the CRC, however, is a different story. Again,
as discovered in previous treaties, there are no references to quality of education. Rather,
“education given in such institutions shall conform to such minimum standards as may be
laid down by the State” (Article 29(2)). If educational institutions must at least meet the
lowest level of education standards set by the state, then it is likely that the level of education
provided across all educational institutions will be of varying standards, therefore affecting
the quality of education, as some education institutions may choose to adhere to more than
just the minimum standards, while others may barely even meet them. This still leaves some
ambiguity regarding if and how states can be held accountable in ensuring high quality level
education across all levels.
Convention on the Rights of Persons with Disabilities
The Convention on the Rights of Persons with Disabilities (CRPD) was adopted on
December 13, 2006 during the 61st session of the General Assembly. There are nearly 650
million people worldwide who are living with a disability—approximately 10% of the world’s
population (United Nations Department of Public Information, 2006). In the CRPD, the
definition of “disability” is not understood to be absolute, but rather, it is “an evolving
concept . . . that results from the interaction between persons with impairments and
attitudinal and environmental barriers that hinders their full and effective participation in
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society on an equal basis with others” (Preamble). Thus, the more barriers or obstacles one
faces, the more disabilities one is susceptible to. “Persons with disabilities” are defined as
“those who have long-term physical, mental, intellectual or sensory impairments which in
interaction with various barriers may hinder their full and effective participation in society on
an equal basis with others” (Article 1). Persons with disabilities, therefore, are understood to
be those people who are living with a disability that gradually progresses over time, especially
if there are no means or opportunities in preventing it from evolving. CRPD was put in
place to “promote, protect and ensure the full and equal enjoyment of all human rights and
fundamental freedoms by all persons with disabilities, and to promote respect for their
inherent dignity” (Article 1). People with disabilities often lack access to opportunities that
the majority population enjoys such as receiving a quality education. For persons with
disabilities belonging to minority groups and indigenous communities, the risks of
vulnerability to further oppression and marginalization increase due to the presence of
multiple obstacles to their attainment of equal and equitable rights, particularly due to the
intersectionality of such socially-constructed identities (e.g., indigenous woman with
disability).
The overarching principles introduced in Article 3 offer a resounding harmony of
priorities familiar to human rights and social justice discourses pertaining to disadvantaged
groups such as indigenous peoples and minorities. The principles include: recognition of
“inherent dignity” and “individual autonomy” (3(a)); “non-discrimination” (3(b)); “full and
effective participation and inclusion within society” (3(c)); “respect for difference” and
“acceptance” of peoples as being “part of human diversity and humanity” (3(d)); “equality of
opportunity” (3(e)); “accessibility” (3(f)); equality of the sexes (3(g)); and “respect for
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[peoples’] evolving capacities” and the right to preservation of their identities (3(h)). These
same principles are similar to the national objectives cited in the World Declaration on
Higher Education, and some of these principles are also implied in other international
instruments that pertain to rights and protections of indigenous peoples and minority rights
including ICERD, ICCPR, CEDAW, ILO 169, Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minorities, and the Declaration on
the Rights of Indigenous Peoples, for example.
While indigenous peoples with disabilities are explicitly mentioned in the
Convention, disabled persons belonging to minority groups are clearly implied: “[those]
subject to multiple or aggravated forms of discrimination on the basis of race, color, sex,
language, religion, political or other opinion, national, ethnic, indigenous or social origin,
property, birth, age or other status” (Preamble(p)). The preamble is the only section of
CRPD where reference to these respective groups is made, but there are also a few
references to identity preservation and protection of persons with disabilities that resonate
with similar discourses on indigenous and minority-related discourses; one of them, in
particular, is specific to the role of education calling upon states to carry out: “Facilitating the
learning of sign language and the promotion of the linguistic identity of the deaf
community” (Article 24(3)(b)). Article 24(1) addresses inclusive, equal opportunities without
discrimination for all persons with disabilities to access education at all levels. Access to
“general tertiary education” is also recognized (Article 24(5)), which is also quite a broad and
blanketed statement, because “general” higher education means just that, and in the same
instance, it leaves room for various interpretations and meanings; this suggests that access to
higher education is not as significant nor as important as primary and secondary education.
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Calling for institutions and systems facilitated by or in collaboration with persons with
disabilities is also missing unlike discourses on indigenous and minority education.
Furthermore, raising the question of quality is only limited to education at the primary and
secondary levels, but not higher education (Article 24(2)(b)), which is not at all surprising
since most other international treaties barely—if at all—mention higher education.
Although there are no other education-specific references to equal or equitable
access, broader references exist (in addition to the principles of the Convention introduced
in Article 3). Articles 5(1) through 5(4) focus on the necessity of promoting equality and
eliminating discrimination for persons with disabilities. Promoting equitable access to
education is also suggested in CRPD mandating states parties to take: “all appropriate
measures, including legislation, to modify or abolish existing laws, regulations, customs and
practices that constitute discrimination against persons with disabilities” (Article 4(1)(b)) and
“appropriate measures to enable persons with disabilities to have the opportunity to develop
and utilize their creative, artistic and intellectual potential, not only for their own benefit, but
also for the enrichment of society” (Article 30(2). These “appropriate measures” echoes ILO
169’s inclusion of “appropriate” measures in education for indigenous peoples, and it is
similar to references “necessary measures” in CADE and “immediate and effective
measures” in ICERD, for example. Again, the ambiguity of “appropriate” is left to the state
to decide exactly what that means, and since nothing regarding equal and equitable access to
higher education and the quality of such education is discussed in CRPD, considerations and
specifications for such measures at the tertiary level are also blurred.
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Non-Binding Instruments
Universal Declaration of Human Rights
Compared to other international instruments adopted by the United Nations General
Assembly and any of its agencies, the Universal Declaration of Human Rights is most likely
the most ambiguous and generalized of them all, but it most likely has to do with the history
and context of its drafting and adoption. Following the end of the Second World War, select
world leaders thought it would be appropriate to “complement” the United Nations
Charter47 with “a road map to guarantee the rights of every individual everywhere” (United
Nations, 2014).
As a matter of fact, the language is so general or “universal” that a related inclusive
word such as “everyone” is mentioned 30 times throughout the statement (and the
Declaration only has 30 articles attached to it). Although only some articles include
references to “everyone,” the frequency of the usage of the term implies that it is sufficient
to address all individuals without any specific reference to categorized differences such as
gender, race, ethnicity, religion, language, ideology, and so on. Such distinguishing
characteristics are only addressed twice in the Universal Declaration of Human Rights—in
Article 248 and Article 16.49 Equality, therefore, is the overarching theme of this Declaration,
which is a great concept in theory, but de jure equality and de facto equality are at odds. The
47

Originally drafted and signed on June 26, 1945, the Charter of the United Nations is a constitution of the
United Nations system, and it is occasionally amended to cover new policies introduced in the United Nations.
The full text of the UN Charter can be accessed here: http://www.un.org/en/documents/charter/.
48 “Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any
kind, such as race, color, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status. Furthermore, no distinction shall be made on the basis of the political, jurisdictional or
international status of the country or territory to which a person belongs, whether it be independent, trust, nonself-governing or under any other limitation of sovereignty.”
49 “(1) Men and women of full age, without any limitation due to race, nationality or religion, have the right to
marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its
dissolution.”
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reality of the physical world today is that issues of equity must also be acknowledged and
taken into consideration. The original drafters of UDHR were eight men from Australia,
Canada, Chile, China, France, Lebanon, U.S.S.R., and United Kingdom, and one woman
from the United States, respectively, who had a limited scope and understanding of the
implications of international human rights during that time. Not one minority or indigenous
representative was among them. The broad scope of rights dictated in UDHR, therefore,
have been expanded over time with the drafting and adoption of more international human
rights instruments, including those instruments specific to particular peoples and groups (i.e.,
women, migrants, persons with disabilities, children, indigenous peoples, minorities, etc.).
The Convention Against Discrimination in Education and the World Declaration on Higher
Education are examples of such language being expanded and narrowed to focus more
specifically on educational rights, for instance.
Article 26(1) of the Universal Declaration of Human Rights states: “higher education
shall be equally accessible to all on the basis of merit.” Thus, individual merit is considered
to be the sole basis upon which access to higher education should be granted to all people in
this Declaration. Unfortunately, however, the simplistic inference conveyed in this article
fails to acknowledge the unequal and inequitable challenges that so many disadvantaged
populations endure regarding access to pre-primary, primary, and secondary schooling or
other forms of formal or non-formal education for that matter. Merit is “the quality of being
particularly good or worthy, especially so as to deserve praise or reward” (OED, 2015).
CADE, ICESCR, and CRC call for higher education to be “equally accessible to all on the
basis of individual capacity” (Article 4(a)), and in the preamble, the World Declaration on
Higher Education cites both merit and individual capacity from the Universal Declaration of
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Human Rights and the Convention Against Discrimination in Education, respectively. In
addition to merit and capacity, the World Declaration also calls for states to consider
equitable criteria such as applicants’ demonstrated “efforts, perseverance and devotion” to
enroll in higher education institutions (Article 3(a)). UDHR, on the other hand, does not
even address equitable access to higher education; nor does it mention anything about the
level of quality of education at any level.
Declaration on Race and Racial Prejudice50
A non-binding agreement, the Declaration on Race and Racial Prejudice (DRRP) was
adopted by UNESCO on November 27, 1978, more than a decade after the binding ICERD
treaty was adopted by the UN General Assembly. The former is an extension of the latter in
terms of analysis and implications, and although both instruments focus on abolishing
racism and racial discrimination and prejudice, ICERD is much broader in content and focus
than DRRP, which is common of most international treaties when compared to non-binding
instruments such as declarations and recommendations. December 10, 1978 marked the
launching of the Decade for Action to Combat Racism and Racial Discrimination, and the
adoption of DRRP by the General Conference of UNESCO was an effort to support the
implementation of the program of the Decade, as defined by the UN General Assembly
during its twenty-eighth session. The themes addressed during the Decade and in DRRP
include: apartheid, decolonization, foreign domination, colonialism, and racial
discrimination. The flow of DRRP’s preamble, particularly content regarding the inspiration
behind and purpose of the Declaration and the importance of “making the international

50

Racism is defined in Articles 2(1) – 2(3).
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community a universal and diversified whole,” relays an understanding of the cultural and
social constructs that have permeated societies worldwide for centuries and the imperative to
abolish their contentious and divisive forces.
In spite of DRRP being relevant to these particular issues that both indigenous
peoples and minority groups historically and presently face, their inclusion and rights are
inferred in Article 3 of the Declaration:
Any distinction, exclusion, restriction or preference based on race, color, ethnic or
national origin or religious intolerance motivated by racist considerations, which
destroys or compromises the sovereign equality of States and the right of peoples to
self-determination, or which limits in an arbitrary or discriminatory manner the right
of every human being and group to full development is incompatible with the
requirements of an international order which is just and guarantees respect for
human rights. . . .
By the right to “full development” is meant that all peoples and groups are required “equal
access to the means of personal and collective advancement and fulfillment in a climate of
respect for the values of civilizations and cultures, both national and world-wide” (Article 3).
“Full development” also echoes this theme of inherent dignity and humanity of all. Among
these “means of personal and collective advancement” includes the right of equal access to
education, whereas ICERD does not expand beyond a single general reference to education
even though it is specific to focusing on the rights of such marginalized peoples and groups.
Two of the three subsections of Article 5 of DRRP are devoted to the topic of
education. Article 5(1) highlights the interconnected role of culture and education “in its
broadest sense” not only for promoting equal rights, but also its contribution to adaptation,
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self-determination, respect and appreciation for diversity, development of distinct cultural
communities, and enrichment and preservation of cultural identities. Article 5(2) targets the
formal education sector, calling upon states, education systems, and “the entire teaching
profession” to ensure that all
educational resources of all countries are used to combat racism, more especially by
ensuring that curricula and textbooks include scientific and ethical considerations
concerning human unity and diversity and that no invidious distinctions are made
with regard to any people; by training teachers to achieve these ends. . . .
Similar to the World Declaration on Higher Education and the Framework for Priority
Action, there is an expectation at the national level that educational resources promote
diversity, accurate, equitable, non-discriminatory, and relevant. Furthermore, access to such
resources is also expected to be equal “by making the resources of the educational system
available to all groups of the population without racial restriction or discrimination” and also
equitable “by taking appropriate steps to remedy the handicaps from which certain racial or
ethnic groups suffer with regard to their level of education and standard of living” (Article
5(2)). These “appropriate steps” or measures to be taken to accommodate underrepresented
groups will also benefit lifelong and intergenerational educational pursuits “to prevent such
handicaps from being passed on to children” (Article 5(2)). The sustainable purpose and role
of education is likewise emphasized further in the World Declaration on Higher Education.
Clearly, “education” in this sense refers to education of all levels and types without
distinction. Article 6, however, offers more statements on education, which could very likely
be specifically associated with higher levels of learning.
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In Article 6(2), again states are required to “all appropriate steps,” particularly
through the adoption and enforcement of policies and laws to “prevent, prohibit and
eradicate” all kinds of racism, racial prejudice and discrimination in spheres of society
including education. In particular, such states should “encourage the dissemination of
knowledge and the findings of appropriate research in natural and social sciences on the
causes and prevention of racial prejudice and racist attitudes” based on principles from
UDHR and ICCPR, which can also be developed within higher education systems and
institutions with sufficient capacities and resources. Furthermore, since states’ laws are
understood to be limited in their strengths and fall short of fully achieving racial equality and
justice on their own, administrative bodies responsible for investigating and responding to
acts of racial discrimination must be established, which rely on “broadly based education and
research programs designed to combat racial prejudice and racial discrimination and by
programs of positive political, social, educational and cultural measures calculated to
promote genuine mutual respect among groups” (Article 6(3)). It is probable that higher
education institutions could house and support such education and research programs, but
this does not suggest that all states may consider them as suitable centers for such programs,
especially since HEIs are not specifically mentioned. Moreover, methods on how to measure
such standards are absent, revealing there are no proposed international measures in
international human rights law.
The ambiguous references to specific levels of education also surface in educationrelated discourse regarding quality. There is no specific reference to this “broad” education,
except at the beginning of DRRP, where it is generally stated: “All peoples of the world
possess equal faculties for attaining the highest level in intellectual, technical, social,
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economic, cultural and political development” (Article 1(4)). The “highest level” of
intellectual development is the closest reference to high-quality education that can be found
in the entire Declaration. In its entirety, however, this statement disregards the reality that a
fraction of the 650 million people in the world living with disabilities may very likely have a
long-term mental or intellectual impairment that would prevent them from possessing such
“equal faculties for attaining” superior levels of development, so the question of quality
education, therefore, is moot if it does not include all marginalized populations. Whereas
DRRP targets racial discrimination mostly experienced by indigenous peoples and minority
groups, discourses on education that omit references to quality and relevance fall short of
addressing the importance of equitable access to education.
Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on
Religion or Religious Belief
The UDHR of 1948 was the first international instrument to introduce the right to
religion or religious belief. Nearly two decades later, ICCPR also included a nearly identical
article to that of UDHR. Table 6.1 below provides a comparative presentation of both
articles in each instrument (the textual differences between the two are highlighted in
boldface type)—both under Article 18—one of them non-binding yet representing the
foundation of all international instruments to come, and the other, a binding instrument
highly relevant to the rights of minorities. Despite the time difference between the two, there
are very subtle differences between the two articles in terms of content, language, and
meaning. The UDHR article begins with “Everyone has the right,” and
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Table 6.1: Article 18 Comparison on the Right to Religion or Belief in UDHR and ICCPR

Article 18 of UDHR (1948)
“Everyone has the right to freedom of
thought, conscience and religion; this right
includes freedom to change his religion
or belief, and freedom, either alone or in
community with others and in public or
private, to manifest his religion or belief in
teaching, practice, worship and
observance.”

Article 18(1) of ICCPR (1966)
“Everyone shall have the right to freedom
of thought, conscience and religion. This
right shall include freedom to have or to
adopt a religion or belief of his choice,
and freedom, either individually or in
community with others and in public or
private, to manifest his religion or belief in
worship, observance, practice and
teaching.”

Article 18 of ICCPR begins: “Everyone shall have the right,” shifting from an implied
inherent right to religion and belief to a right that must be granted (by the state). The original
wording regarding the right “to change his religion or belief” in UDHR was altered in
ICCPR to the right to “have or adopt a religion or belief of his choice,” correcting the
assumption that not everyone has a religion or belief as implied in UDHR by the word
“change.” Practicing a religion or belief “alone” was changed to “individually” (in ICCPR) to
clarify the distinction between individual and group rights, which is emphasized in the
ICCPR. Other than these few changes, there is not much of a difference regarding the right
to religion or belief in either of the two instruments. Nonetheless, the near identical wording
between the two articles was inadvertent, however.
In 1962, between the adoption of UDHR and ICCPR, the General Assembly drafted
a resolution requesting the Economic and Social Council (ECOSOC) to prepare a draft
declaration for its eighteenth session (1963) and a draft convention at its twentieth session
(1965)—both on the elimination of all forms of religious intolerance. Due to disagreements
between state representatives’ regarding the content of the declaration and convention, a
draft declaration was not adopted by the UNGA until nearly 20 years later on November 25,
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1981. Thus, since the draft declaration was finalized much later than expected, the wording
of Article 18(1) of ICCPR relied solely on the content of Article 18 of UDHR for
consistency instead. The Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Religious Belief (Declaration on Religion or Belief)—
the shortest international instrument analyzed here (it only contains eight articles)—was
adopted on its own, as there was no convention concurrently drafted due to the endured
disputation and extended length of time it took in drafting and adopting the declaration
alone. Since it is not a convention, it clearly does not retain the same “legal status” of a
convention. Yet, it still has legal effect, “mainly due to the content and language of the 1981
Declaration as well as the evolution it has gone through since its adoption” (Tahzib, 1995).
For instance, Article 1(1) of the Declaration on Religion or Religious Belief is a near
exact duplication of Article 18 of ICCPR. The only difference lies in the omission of the
ICCPR article words “or to adopt” in the Declaration. So the influence of legally-binding
conventions is clearly evident in the Declaration on Religion or Belief. The declaration also
highlights themes found in other binding international instruments, including emphasis on
the requirement to uphold non-discrimination (discrimination is addressed on 11 separate
occasions in the Declaration). The Preamble echoes the necessity of non-discrimination in
addressed historically oppressive ideologies and regimes: “freedom of religion and belief
should also contribute to the attainment of the goals of world peace, social justice and
friendship among peoples and to the elimination of ideologies or practices of colonialism
and racial discrimination.” The right to religion and belief, therefore, is assumed to promote
peace, justice, and amity, while simultaneously eradicating forces that would prevent these
outcomes (i.e., “ideologies or practices of colonialism and racial discrimination). In other
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words, discrimination against one minority group is interconnected to discrimination against
other groups.
Carrying on the theme of anti-discrimination, Article 2(1) emphasizes: “No one shall
be subject to discrimination by any State, institution, group of persons, or person on
grounds of religion or other beliefs,” and educational agencies and institutions—public or
private—fall under the categories of “State” and “institutions” (including higher education
institutions), respectively. Article 2(2) provides a definition of “intolerance and
discrimination based on religion or belief” underlying the Declaration:
[It] means any distinction, exclusion, restriction or preference based on religion or
belief and having as its purpose or as its effect nullification or impairment of the
recognition, enjoyment or exercise of human rights and fundamental freedoms on an
equal basis.
This definition of intolerance and discrimination based on religion or belief is rather
comprehensive, addressing both negative and “positive” forms (i.e., “preference”) of
discrimination and intolerance. Furthermore, the definition highlights that it makes no
difference whether intolerance and discrimination are the driving motivation behind an act
or if they are an adverse effect of some action or measure (usually taken by the state). The
latter refers to the “nullification or impairment,” a three-word combination that is often
found in international trade law, particularly through the World Trade Organization’s
(WTO) General Agreement on Tariffs and Trades (GATT). Hence in this Declaration, the
usage of nullification or impairment which usually refers to the adverse impact on trade
flows can be translated to the laws or policies adopted and enforced by state governments
that result in one or more forms of intolerance and discrimination.
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Since any of these forms of intolerance and discrimination are prohibited, therefore,
they are applicable to educational institutions at all levels as well. This article is
simultaneously problematic, however, since the ultimate decision of enforcing this article
(and all other rights mentioned in all international instruments, as discussed earlier) must be
determined by the state, and in many instances, the state itself has been responsible for
exemplifying acts of intolerance and discrimination against ethnic, linguistic, national,
religious minorities, and indigenous peoples, to name a few groups, as indicated with the use
of “nullification or impairment.” Unlike any other international instrument studied thus far,
though, Article 4 of the Declaration indicates that not only are states required to take
“effective measures” to address any acts of intolerance or discrimination based on religion or
religious belief (Article 4(1)), but states must also “make all efforts to enact or rescind
legislation where necessary to prohibit any such discrimination, and to take all appropriate
measures to combat intolerance on the grounds of religion or other beliefs in this matter”
(Article 4(2)). Instead of proposing measures, the Declaration moves far beyond such a
notion, suggesting the amendment of state legislation. States must “make all efforts”—
exhaustive efforts in order to ensure that their legislation prohibits any form of
discrimination. This is unique for an international instrument to not only recognize this
reality, but to also hold states accountable for their flaws and failures, particularly through
legislative measures, which includes those specific to the higher education sector.
It is clear, however, that reference to higher education and general education is far
from a dominant feature in the Declaration on Religion or Belief. Aside from the implicit
references to education that were mentioned, Articles 5(1) and 5(2) address education—
exclusively. However, they are not relevant to higher education, particularly since the focus
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of education is specific to “the child” rather than “all” or “everyone,” for example. The
emphasis on children is reinforced by the rights of parents and “legal guardians” to raise
them in the manner in which they see fit. Additionally, references to education that are made
are specific to raising of children and morality: “have the right to organize the life within the
family in accordance with their religion or belief and bearing in mind the moral education in
which they believe the child should be brought up” (Article 5(1)) and religious education:
Every child shall enjoy the right to have access to education in the matter of religion
or belief in accordance with the wishes of his parents or, as the case may be, legal
guardians, and shall not be compelled to receive teaching on religion or belief against
the wishes of his parents or legal guardians, the best interests of the child being the
guiding principle (Article 5(2)).
While the World Declaration on Higher Education does emphasize the necessity of calling
upon the moral and spiritual capacities of higher education institutions in addition to their
economic, cultural and social indicators of growth, Articles 5(1-5) of the Declaration on
Religion or Belief on the religious rearing, learning, and teaching of children specifically.
There is no particular relevance to any other form of education or age group in the
Declaration. Furthermore, there is no mention of the right to establish educational
institutions, as indicated in the Declaration on the Rights of Minorities, which was adopted
11 years later. As a matter of fact, religious minorities are not at all mentioned in the
Declaration on Religion or Belief even though they are introduced in ICCPR (Article 27).
Given the historical omission of indigenous peoples in earlier international instruments, it
was not surprising to learn that mention of indigenous spiritual traditions and beliefs were
also absent from the Declaration. Due to the difficulty ECOSOC endured in finalizing a
260

draft declaration in a timely manner, the consequential brevity and limited content indicate
that this is one of the weakest international instruments—in depth and scope—relevant to
the rights of minorities and indigenous peoples, particularly their right to higher education or
education in general.
Declaration on the Rights of Persons belonging to National or Ethnic, Religious and
Linguistic Minorities
The Declaration on the Rights of Persons belonging to National or Ethnic, Religious
and Linguistic Minorities (heretofore referred to as “Declaration on the Rights of
Minorities”) was drafted and finally adopted in December 1992 to expand upon the firstever reference to minorities in Article 27 of ICCPR. Article 1 of the Declaration on the
Rights of Minorities immediately calls for states to “protect the existence and the national or
ethnic, cultural, religious and linguistic identity of minorities within their respective territories
and shall encourage conditions for the promotion of that identity.” There is concentrated
language, therefore, on protection of the existence and identity of minorities in the first
article, emphasizing their collective rights. As mentioned on several occasions, the
international context for minority classification is currently based on ethnic, linguistic,
national, or religious distinctions. This does not at all imply that other disadvantaged groups
are not recognized in international human rights law, however. On the contrary, this is why
other international instruments have been adopted, including: Declaration on the Rights of
Indigenous Peoples, Convention on the Protection of All Migrant Workers and Members of
Their Families, Convention on the Elimination of All Forms of Discrimination Against
Women, and Human Rights Council Resolution 17/19 on Human rights, Sexual orientation
and Gender identity, to name a few. Despite the extent of the diversity of peoples and
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groups acknowledged within international human rights, though, the term “minority” is still
limited to only four distinct groups according to language found in both binding and nonbinding international instruments, and thus, indigenous peoples are not identified as
“minorities” in this context (nor are they acknowledged in ICCPR), and racial minorities
(excluding indigenous peoples) are often identified under the category of “ethnic minorities.”
Despite the classifications of minorities presented in this Declaration and ICCPR, there are
no definitions for what “minority” means. Thornberry (2012), who participated in the
drafting process of the Declaration on the Rights of Minorities on behalf of Minority Rights
Group, mentioned that proposed definitions for “minority” were discussed at various stages
of the drafting process, but none of them made it into the final draft. Thus, the four
descriptors—ethnic, national, linguistic, and religious—were considered to be sufficient for
most of the delegations that participated in the drafting of the Declaration, believing that
they were broad enough in scope (Thornberry, 2012).
In ICCPR, the rights of minorities are addressed solely as collective rights. In the
Declaration on the Rights of Minorities, however, individual rights are far more pronounced.
The individualistic language of “persons belonging to . . . minorities” is a pattern throughout
the instrument—a total of 26 times. Therefore, collective terms such as “protection of
minorities” or “protecting minorities” have only a few occurrences in the text.
Recognizing the vulnerable case of people belonging to minority groups, all five
sections of Article 4 of the Declaration calls for states to take measures “where required” or
as “appropriate” in order for all minorities to “exercise fully and effectively all their human
rights and fundamental freedoms without any discrimination and in full equality before the
law” (Article 4(1)). States must also ensure that measures are set in place to sustain and
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advance the various aspects of minority identities—culture, language, religion, traditions, and
customs—unless they violate national law or contradict international standards (Article 4(2)).
Although some cultural practices are understood to be harmful rather than beneficial, this
exception to violating national laws could also be problematic, especially since some states
either enforce laws denying the existence and rights of their minorities or neglect to pass
legislative measures or policies that would be necessary to recognize and protect minority
groups. Article 4(3) calls for provisions of minorities’ speaking and learning the “mother
tongue,” which is related to the subsequent article that introduces the importance of
education relevant to minorities and minority groups. The educational obligation of states is
twofold—to “encourage knowledge” of the history, culture, traditions, language, and
customs of minorities in general education curricula and to provide minorities with
“adequate opportunities to gain knowledge of the society as a whole” (Article 4(4)). Lastly,
Article 4(5) refers to minorities’ rights to participate fully in the “economic progress and
development in their country,” and access to education is definitely one of the primary
means in achieving economic progress and development of the state. However, more details
about access to education for minority groups are not included in this Declaration, and the
issue of quality of education is nearly negligent. Higher education, in particular (or any other
level of formal education, for that matter), is not at all addressed in the Declaration on the
Rights of Minorities, but compared to other international instruments relevant to minorities
and groups (e.g., International Convention on the Elimination of All Forms of Racial
Discrimination; International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, and the Declaration on the Elimination of All
Forms of Intolerance and of Discrimination Based on Religion or Belief), there are several
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broad references to ensuring educational measures for minority groups that recognize their
existence and freedom of expression and livelihood.
Vienna Declaration and Programme of Action
June 25, 1993 marked an auspicious occasion in the history of international human
rights. More than 7,000 participants from all over the world had gathered in Vienna for the
World Conference on Human Rights. According to current Secretary General of the United
Nations, Ban Ki-moon, these thousands of conference participants “overcame major
differences to produce a powerful outcome that emphasized that economic, social, cultural,
civil and political rights are indivisible and interdependent, each contributing to the
enjoyment of the other” (United Nations, 2013, p. 5). The “powerful outcome” of this
conference was the adoption of the Vienna Declaration and Programme of Action, which
reinforced the principles of international human rights as set in the UN Charter and the
Universal Declaration of Human Rights. This gathering witnessed a heightened attention
placed upon timely issues such as the necessity of promoting and ensuring the rights of
women and securing justice by addressing impunity through an agreement on the permanent
establishment of an international criminal court. Navi Pillay, the United Nations High
Commissioner for Human Rights, stressed that there were concerns of fragmentation and
dissension between states over the debate of whether civil and political rights were more
crucial than cultural, economic, social rights during the conference proceedings; and disputes
did occur, but Pillay likewise assured that the drafting and adoption of the “powerful,
landmark” Vienna Declaration and Programme of Action marked:
the most significant human rights document produced in the last quarter of the
twentieth century. It made clear that human rights are universal, indivisible,
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interdependent and interrelated, and committed States to promote and protect all
human rights for all people “regardless of their political, economic, and cultural
systems” (United Nations, 2013, p. 9).
The interconnectedness and interdependence of human rights and their universal application
are understood to be necessary for all peoples of the world. The participants who drafted the
Vienna Declaration and Programme of Action, therefore, also make the rights of indigenous
peoples and minorities, as well as the right to education quite “clear” in this document,
particularly its association to recognition and preservation of their identities.
Part I of the document includes the 39 articles of the Vienna Declaration, and Part II
consists of 100 articles split among the following six categories: A) “Increased coordination
on human rights within the United Nations system”; B) “Equality, dignity and tolerance”;
“Cooperation, development and strengthening of human rights”; D) “Human rights
education”; E) “Implementation and monitoring methods”; and F) “Follow-up to the World
Conference on Human Rights.” Categorized sub-sections can also be found within the six
categories of the Programme of Action including: “Racism, racial discrimination,
xenophobia and other forms of intolerance” (Articles 19 to 24) and “Persons belonging to
national or ethnic, religious and linguistic minorities” (Articles 25 to 27), for example. A subsection of the minorities section includes a segment focused on “Indigenous people”
(Articles 28 to 32), which is unique for such a document, as it suggests that indigenous
peoples are a sub-category of minorities, which is actually challenged and contradicted in
most other international human rights instruments that clearly distinguish between the two
groups by name and/or description. Article 25 of the Programme of Action, however,
clarifies that the Working Group on Indigenous Populations was overseen by what was
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formerly called the Sub-Commission on Prevention of Discrimination and Protection of
Minorities. This transition explains why articles relevant to indigenous peoples are listed
under the larger minorities heading in the Vienna Declaration and Programme of Action. By
1999, however, the Sub-Commission was renamed and reclassified, resulting in a clear-cut
distinction made between human rights decisions regarding indigenous peoples and
minorities with the formation of the Working Group on Minorities in addition to an alreadyestablished Working Group on Indigenous Populations.51 In 2005, the mandate of the
Independent Expert52 on minority issues was established, and shortly thereafter, in 2007, the
mandate of the Expert Mechanism on the Rights of Indigenous Peoples, comprised of five
independent experts (was established).
Minorities and indigenous peoples are each addressed on 14 occasions within the
articles of the Vienna Declaration and Programme of Action. Article 19 of the Vienna
Declaration reinforces the notion of equal rights for all minorities, and that they may
“exercise fully and effectively all human rights and fundamental freedoms without any
discrimination and in full equality before the law in accordance with the Declaration on the
Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities.”
Furthermore, minorities “have the right to enjoy their own culture, to profess and practice
their own religion and to use their own language in private and in public, freely and without
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In 1999, the Sub-Commission on Prevention of Discrimination and Protection of Minorities was replaced
with the Sub-Commission on the Promotion and Protection of Human Rights, a United Nations “think tank,”
which oversaw eight working groups—Working Group on Administration of Justice; Working Group on
Communication; Working Group on Contemporary Forms of Slavery; Working Group on Indigenous
Populations; Working Group on Minorities; Working Group on Social Forum; Working Group on
Transnational Corporations; and Working Group on Terrorism. In 2006, the think tank and its working groups
were abolished and replaced by a consultative committee of 26 experts to assist the then-newly established
Human Rights Council (UN News Center, 2006).
52 “Independent Expert” is synonymous with the term “Special Rapporteur.”
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interference or any form of discrimination.” Aligning with the Declaration on the Rights of
Minorities, this article of the Vienna Declaration reiterates the recognition of the national,
ethnic, religious, and linguistic identities of peoples belonging to minority groups. Article 25
of the Programme of Action resulted in the eventual establishment of a minority rights
working group and the now-permanent Independent Expert on minority issues to be
established; Article 26 calls for states and the “international community” to promote and
protect the rights of minorities as laid out in the Declaration on the Rights of Minorities; and
Article 27, which reads: “Measures to be taken, where appropriate, should include facilitation
of their full participation in all aspects of the political, economic, social, religious and cultural
life of society and in the economic progress and development in their country.” Again, this
theme of “appropriate” measures fittingly emerges where states should determine when it
would be necessary to act in order to guarantee persons belonging to minorities “full
participation in all aspects” of society that contribute to the development and progress and
growth of the nation. This last article is nearly an exact duplicate of Article 4(5) of the
Declaration of the Rights of Minorities, which can also infer that access to education applies
to one or more of these “aspects” of the cultural, economic, religious, and/or social “life” of
the society.
The references to education in the Vienna Declaration and Programme of Action are
limited, as more than 80% of the 28 occurrences of education are specific to human rights
education. The remaining five mentions of education include a reference to: children’s rights
to access “basic education” (Article 47); the right for women to have equal access to
“education at all levels” (Article 41); everyone having equal rights to education, among other
social programs and services (from the sub-section of the Programme of Action entitled
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“The rights of disabled persons” in Article 63); “national cooperation and international
action” in the field of education (among other sectors) to prevent gender-based violence and
sexual exploitation; and lastly, and probably the most relevant to the focus of this discourse:
States have an obligation to create and maintain adequate measures at the national
level, in particular in the fields of education, health and social support, for the
promotion and protection of the rights of persons in vulnerable sectors of their
populations and to ensure the participation of those among them who are
interested in finding a solution to their own problems (Article 24).
Equal access to education thus is a recurring theme albeit scarce for an international
document as substantial as the Vienna Declaration and Programme of Action, and as evident
in references to “appropriate measures” and states’ responsibilities to “create and maintain
adequate [education] measures” for disadvantaged and vulnerable groups including
indigenous peoples and minorities, equitable access to education is also raised. Educational
references for indigenous peoples, minorities are still not sufficiently addressed, despite
having separate sections devoted to focusing on these two populations. Access to higher
education is also missing from this particular document, and it is only slightly implied in the
need for states to ensure equal access to “education at all levels” for women. Even in this
instance, there is no indication of equal access to “all levels” of schooling for other
disadvantaged/vulnerable groups. With regards to implications of the quality of such
education, there are no direct references to the level of education in any part of the
document; rather, the generalized statement that “the primary responsibility for standardsetting lies with states” (Article 38 of Vienna Declaration), but Article 29 of the Vienna
Declaration makes it clear that states must ensure the “minimum standards for protection of
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human rights, as laid down in international conventions.” States must set the standards for
promoting and protecting human rights such as the right to education as long as those
standards adhere to international mandates. This association between national and
international standard-setting is not consistently addressed in other international
instruments, leaving room for multiple interpretations of how human rights standards are
developed at the national level and how they are enforced at the international level.
UNESCO Universal Declaration on Cultural Diversity
According to then-Director-General of UNESCO, Koïchiro Matsuura, the adoption
of the UNESCO Universal Declaration on Cultural Diversity occurred under quite
“unusual” circumstances, less than two months following the events that transpired on
September 11, 2001 in New York City. The 31st session of the UNESCO General
Conference was the first of “ministerial-level” meetings to be held after 9/11, and Matsuura
emphasized that it provided “an opportunity for States to reaffirm their conviction that
intercultural dialogue is the best guarantee of peace and to reject outright the theory of the
inevitable clash of cultures and civilizations” (UNESCO, 2002). The purpose of the
UNESCO Universal Declaration on Cultural Diversity is to recognize and promote the
importance of cultural diversity, and the opening article of the Declaration underscores how
significant it is: “cultural diversity is as necessary for humankind as biodiversity is for nature.
In this sense, it is the common heritage of humanity and should be recognized and affirmed
for the benefit of present and future generations.”
The recognition of vulnerable populations, who contribute to the world’s cultural
and social diversity is also highlighted:
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The defense of cultural diversity is an ethical imperative, inseparable from respect for
human dignity. It implies a commitment to human rights and fundamental freedoms,
in particular the rights of persons belonging to minorities and those of indigenous
peoples. No one may invoke cultural diversity to infringe upon human rights
guaranteed by international law, nor to limit their scope.
Celebrating cultural diversity is attributed to existing and sustaining protection of the rights
of indigenous peoples and minorities. Not only is this diversity an “ethical imperative,” but it
is also “inseparable” from our common humanity. This notion of acknowledging the
inherent dignity of humankind is found in almost every international instrument, especially
those specific to indigenous peoples, minorities, children, women, persons with disabilities,
and other disadvantaged or vulnerable peoples and groups. To single out both minorities
and indigenous peoples, in particular, speaks to the worldwide injustices that these particular
groups have faced in promoting and protecting their identities and equal recognition as
human beings.
Even through education, the appreciation and protection of such diversity is possible
as “all persons are entitled to quality education and training that fully respect their cultural
identity (Article 5). There is this understanding that education has the capacity to preserve
and protect the livelihoods of indigenous peoples and minorities. While there are no specific
references to higher education, there are broad references to education and advanced
learning are rather equivocal in meaning. In order to ensure human rights protections
through cultural diversity, Article 6 calls for the need for equal access for all to: “art and to
scientific and technological knowledge, including in digital form, and the possibility for all
cultures to have access to the means of expression and dissemination,” and Articles 7, 8, and
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9 focus on cultural diversity and creativity, addressing the importance of preserving,
improving, and sharing of cultural values across generations; the recognition of the meaning,
identities, and values of diverse “cultural goods and services” of authors and artists of
diverse backgrounds; and the need for cultural policies that promote the production and
distribution of such culturally-diverse goods and services, respectively. Formal or non-formal
educational institutions and schools are opportune venues for the learning, production, and
sharing of knowledge through cultural material and non-material products. Learning and
applying the fields of arts, sciences, and technology are also commonplace in most centers of
higher learning, such as HEIs, where skills learned and developed within such knowledge
areas may be shared with and applied to the greater society. The action plan for the
implementation of the UNESCO Universal Declaration of Cultural Diversity (known as
“Annex II”) includes the following supplementary directives of how specific educationrelated objectives should be carried out, which include: “Encouraging linguistic diversity—
while respecting the mother tongue—at all levels of education, wherever possible, and
fostering the learning of several languages from the earliest age”; “[p]romoting through
education an awareness of the positive value of cultural diversity and improving to this end
both curriculum design and teacher education”; “[i]ncorporating, where appropriate,
traditional pedagogies into the education process with a view to preserving and making full
use of culturally appropriate methods of communication and transmission of knowledge”;
“[e]ncouraging ‘digital literacy’ and ensuring greater mastery of the new information and
communication technologies, which should be seen both as educational disciplines and as
pedagogical tools capable of enhancing the effectiveness of educational services”;
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“[p]romoting linguistic diversity in cyberspace and encouraging universal access through the
global network to all information in the public domain”; and lastly,
Countering the digital divide, in close cooperation in relevant United Nations system
organizations, by fostering access by the developing countries to the new
technologies, by helping them to master information technologies and by facilitating
the digital dissemination of endogenous cultural products and access by those
countries to the educational, cultural and scientific digital resources available
worldwide (UNESCO, 2001).
Out of all these educational objectives, three emerging, interconnected themes surface—
cultural and/or identity preservation and promotion; the ever-evolving advancement and
improvement of the quality of educational resources and methods; and the coherence of
traditional, cultural knowledge and norms and contemporary, technological innovations.
Clearly, the practical implications within the action plan of the Universal Declaration on
Cultural Diversity has more relevance to education systems than the actual text of the
Declaration, but this by no means is to disregard that the inspiration for the action plan
derives directly from the Declaration on Cultural Diversity itself.
While equal and equitable access to education are highlighted in both the Declaration
and its annex, higher education is introduced for the first time (albeit indirectly) with the
phrase “at all levels of education” but specifically in regards to the promotion of linguistic
diversity and language-learning. Quality of education is also addressed in terms of overall
improvement of educational resources and heightening the need for cultural diversity and
knowledge-sharing. For instance, “improving . . . both curriculum design and teacher
education” and “enhancing the effectiveness of educational services,” reflect a desire to raise
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and advance the quality and relevance of education and knowledge dissemination,
particularly through ensuring opportunities for the use of diverse forms of knowledge,
educators, and tools as indicated in Articles 7, 8, and 9 of the UNESCO Universal
Declaration on Cultural Diversity. The presence of cultural diversity within education and
higher education, in particular, therefore, has the capacity and potential to develop and
encourage such cultures in the communities in which they reside and beyond.
In the previous chapter, it became clear that the World Declaration on Higher
Education and the Framework for Priority Action both call upon the need for diversity
within higher education systems—not only within the social and cultural sense, but also as
catalysts for promoting economic diversity, progress, and growth of societies through
material and spiritual means. Thus, the cultural diversity iterated in the Universal Declaration
on Cultural Diversity has implications for diversity in many other facets of society, especially
if humankind is dependent upon it as introduced in Article 1:
Culture takes diverse forms across time and space. This diversity is embodied in the
uniqueness and plurality of the identities of the groups and societies making up
humankind. As a source of exchange, innovation and creativity, cultural diversity is
as necessary for humankind as biodiversity is for nature. In this sense, it is the
common heritage of humanity and should be recognized and affirmed for the benefit
of present and future generations.
Themes of the inevitability and necessity of cosmopolitanism, pluralism, oneness of
humankind, and unity in diversity resound throughout this statement. In particular, the
notion of unity in diversity is far more pronounced, whereby the emphasis on unity is equally
balanced with the import of diversity, suggesting that unity in diversity is possible and that it
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is anything far from an oxymoron. Diversity, being “embodied in the uniqueness and
plurality of the identities of the groups and societies making up humankind” is depicted as
an inevitable phenomenon. Not only is this diversity unavoidable, but it is also “as necessary
for humankind as biodiversity is for nature.” The potency of such a statement reveals that
human life and progress is dependent upon human diversity, because as according to the
International Union for the Conservation of Nature (IUCN) (2010), “biodiversity is crucial
to human wellbeing, sustainable development and poverty reduction.” Imagine what this
means for cultural diversity and the contribution indigenous peoples and minorities have
made, continue and should be permitted to make, especially if granted the right to access
quality higher education.
Declaration on the Rights of Indigenous Peoples
Indigenous peoples are very rarely acknowledged and realized within international
human rights instruments that were not intentionally drafted for the rights and/or
protections of indigenous peoples and groups. In Thornberry’s (2012) words, “indigenous
peoples were subject to . . . attempts to write them out of the script” (p. 1). It was as if their
lived experiences were implicitly reflected in writing, particularly through its absence of
indigenous existence, their “invisibility.”
Newer international instruments are gradually challenging this pronounced absence.
Similar to the first article of the UNESCO Universal Declaration on Cultural Diversity, the
preamble of the Declaration on the Rights of Indigenous Peoples also speaks to the
importance of indigenous peoples and their contribution to the diversity of human
civilization: “indigenous peoples are equal to all other peoples, while recognizing the right of
all peoples to be different, to consider themselves different, and to be respected as such . . .
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peoples contribute to the diversity and richness of civilizations and cultures, which constitute
the common heritage of humankind.” This “common heritage of humankind,” adopted
from the Universal Declaration on Cultural Diversity reference to the “common heritage of
humanity” (UNESCO, 2001) also reveals the significant recognition and contribution of
indigenous peoples to this heritage. Similar to the term minorities, the definition of
“indigenous peoples” is also somewhat varied, as among discourses within the UN System,
the classification of indigenous peoples may include all or part of the following description:
[I]ndigenous peoples are descendants of the peoples who inhabited the land or
territory prior to colonization or the establishment of state borders; they possess
distinct social, economic and political systems, languages, cultures and beliefs, and
are determined to maintain and develop this distinct identity; they exhibit strong
attachment to their ancestral lands and the natural resources contained therein;
and/or they belong to the non-dominant groups of a society and identify themselves
as indigenous peoples (Office of the High Commissioner, 2010, p. 3).
As in the Declaration on the Rights of Minorities, the right to self-identification or selfdefinition for indigenous peoples and minorities is a major shift from the state-defined
paradigm. However, the potency and power behind this language is unclear, especially since
states are required to ensure both non-discrimination and protection of these respective
populations. There is consensus, however, that indigenous peoples share unique experiences
of historical, cultural, social, and political accounts that distinguish them from minorities and
other underrepresented populations and groups, and have “suffered from historic injustices
as a result of, inter alia, their colonization and dispossession of their lands, territories and
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resources, thus preventing them from exercising, in particular, their right to development in
accordance with their own needs and interests” (United Nations, 2006).
In response to a recommendation made by the Human Rights Council on June 29,
2006, the Declaration on the Rights of Indigenous Peoples was adopted more than a year
later at the General Assembly’s 107th plenary meeting in New York on September 13, 2007.
The UN Declaration on the Rights on the Rights of Indigenous Peoples (UNDRIP) is the
youngest of all international instruments adopted by the General Assembly specifically
addressing the protection and rights of indigenous peoples from discrimination on the basis
of ethnic, racial, linguistic, national, indigenous, gender-specific, and/or religious identities.
Article 44 specifically states that the rights of the Declaration are “equally guaranteed to male
and female indigenous individuals,” recognizing that indigenous women are vulnerable and
often at a disadvantage to indigenous men regarding their rights and protections. UNDRIP
is also the most comprehensive of indigenous-related international instruments regardless of
its non-legal, non-binding status. This Declaration is unusual because as mentioned earlier,
within discourses of international human rights, indigenous peoples have unique identities
that distinguish them from other minority groups.
This distinct identity of indigenous peoples is emphasized and highlighted at the
beginning of the annex of UNDRIP, where it is emphasized that although indigenous
peoples are indeed “equal to all other peoples,” their right “to be different and [to] consider
themselves different must be affirmed and “respected as such.” So clearly, a precedent is
already set that although indigenous peoples are equal to all under international law, distinct
identity factors attributed to indigenous populations (land rights, sovereignty, indigenous
knowledge, etc.) are cause for heightening awareness about their unique circumstances and
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specific protections. Addressing these issues within international discourse regarding the
discriminatory practices committed against indigenous populations under the guise of social
welfare policy, legislation, scientific methods, and so on is necessary in order for states to be
aware that subversive policies and strategies in perpetuating the marginalization and
oppression of indigenous peoples is intolerable and in violation of international human
rights standards.
Consistent with the language of CADE and ILO 169, references to indigenous
peoples’ unique identity in UNDRIP also calls for indigenous peoples to be involved in the
planning and implementation of their own rights and protections. For example, “States shall
take effective measures, in consultation and cooperation with the indigenous peoples concerned, to
combat prejudice and eliminate discrimination and to promote tolerance, understanding and
good relations among indigenous peoples and all other segments of society” (emphasis
added) (Article 15(2)). Words such as “in conjunction with,” “in cooperation with,” and “in
consultation with” indigenous peoples occurs a total of 21 times, emphasizing that selfdetermination of indigenous peoples’ is at the forefront of ensuring their rights. This also
holds true for indigenous rights to education:
States shall in consultation and cooperation with indigenous peoples take specific
measures to protect indigenous children from economic exploitation and from
performing any work that is likely to be hazardous or to interfere with the child’s
education, or to be harmful to the child’s health or physical, mental, spiritual, moral
or social development, taking into account their special vulnerability and the
importance of education for their empowerment (Article 17(2)).
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Article 17(2) highlights the role and necessity of states to include indigenous peoples in their
decision-making processes and implementation of strategies to “protect” indigenous peoples
from exploitation and the like, particularly due to their “special vulnerability.” The focus of
the measures is intended to be preemptive here: “protect indigenous children from any work
that is likely to be hazardous or interfere with the child’s education, or to be harmful . . .” to
their overall development. The protection of indigenous children’s health (i.e., his or her
“physical, mental, spiritual, moral or social development”), is not spelled out in other
instruments as it is here in UNDRIP. Within international law, indigenous peoples hold a
unique status of vulnerability among other vulnerable groups and peoples that is
incomparable. Education is indeed a tool for empowerment, but this relationship between
the two is only mentioned explicitly in this Declaration. Nonetheless, the empowering
capacity and potential of higher education is also mentioned in instruments such as CADE,
DRRP, UNDRIP, and the World Declaration on Higher Education, for instance.
Using the term “special vulnerability” implies indigenous peoples—indigenous
children, in particular—share a distinct, unique experience from other vulnerable persons or
groups. It is as if this “special vulnerability” is a part of their oppressed identity. For
instance, this acknowledgement exemplifies Tuck’s (2009) sentiment that the projection of
victimization upon Native peoples is disempowering, and therefore, implies that “special
vulnerability” is associated with collective indigenous identities. On the other hand, the
pairing of the words also reveals the drafters’ recognition of the gravity of the unique status
of indigenous peoples from all other disadvantaged and vulnerable persons and groups. On
the contrary, this label may also be interpreted to reflect an awareness and sensitivity to the
unjust, inhumane experiences indigenous peoples have endured for centuries. Regardless of
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how the term might be interpreted, however, this “special vulnerability” is meant to be a
collective, descriptive characteristic attributed to indigenous identity, calling out their unique
historical susceptibility to human rights violations and injustice.
Echoing the themes of empowerment and self-determination, UNDRIP highlights
their connection to indigenous peoples’ autonomy regarding education. Similar to the
Convention Against Discrimination in Education regarding the education of national
minorities, Article 14(1) invokes states to grant indigenous peoples the opportunity to
establish their own educational systems and institutions (i.e., tribal colleges, language schools,
etc.), but there is no direct reference to higher education in particular. Likewise, the
importance of educational instruction and learning to be held in languages or mother tongue
of Native communities is also introduced:
States shall, in conjunction with indigenous peoples, take effective measures, in order
for indigenous individuals, particularly children, including those living outside their
communities, to have access, when possible, to an education in their own culture and
provided in their own language.” (Article 14(3)).
Article 14(3) calls for states to take “effective [education-related] measures” in collaboration
and consultation with indigenous peoples and their communities. Access to education for
indigenous peoples is intended to be remedied by measures that remain to be defined.
However, access to education that is based on indigenous culture and available in indigenous
languages is conditional. The coupling of words “when possible” suggests that such access
will not always be guaranteed, especially since “when possible” is determined by the state.
Nonetheless, the fact that “in conjunction with indigenous peoples” is at the beginning of
this article highlights its significance. Although the emphases on indigenous children’s education
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omit the topic of higher education, they do not preclude it. Article 14 (or specifically 14(1)
through 14(3)) focus on education, which is also relevant to higher education. Having the
right to establish and control their own educational institutions and systems (14(1)), the right
to all levels of public education without discrimination (14(2)), and the right to education
that adheres to their own culture and language (14(3)) are all applicable to higher education
as well. Higher education may not be mentioned directly, but as indicated in Article 14(2),
indigenous peoples have the right to “all levels and forms of education” provided by the
state.
Despite allusions to higher education being muted, references to indigenous
knowledge in UNDRIP are elucidated and pronounced. The value of indigenous knowledge
is also addressed in the World Declaration on Higher Education. Article 1 of the World
Declaration on Higher Education emphasizes that higher education should be transformed
and utilized to “contribute to the sustainable development and improvement of society as a
whole,” and one method of accomplishing this is to “help understand, interpret, preserve,
enhance, promote and disseminate national and regional, international and historic cultures,
in a context of cultural pluralism and diversity” (Article 1(d)). Article 5 addresses the
importance of enhancing the sciences, including the natural sciences, and Article 9(c)
highlights the importance of “combining traditional or local knowledge and know-how with
advanced science and technology.” UNDRIP introduces the significance of indigenous
knowledge in the beginning, underlining that recognition of “respect for indigenous
knowledge, cultures and traditional practices contribute to sustainable and equitable
development and proper management of the environment” (Preamble). Article 31 expands
on the right to maintain and apply indigenous knowledge and how it is defined:
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Indigenous peoples have the right to maintain, control, protect and develop their
cultural heritage, traditional knowledge and traditional cultural expressions, as well as
the manifestations of their sciences, technologies and cultures, including human and
genetic resources, seeds, medicines, knowledge of the properties of fauna and flora,
oral traditions, literatures, designs, sports and traditional games and visual and
performing arts. They also have the right to maintain, control, protect and develop
their intellectual property over such cultural heritage, traditional knowledge, and
traditional cultural expressions (Article 31(1)).
In other words, international law requires that states permit indigenous peoples to have full,
protected autonomy over their own knowledge and scientific methods. Emphasis on
preserving and protecting “cultural” and “traditional” knowledge and practices must also be
guaranteed through intellectual property53 rights. Michael Dodson, Special Rapporteur on
the rights of indigenous peoples, in his 2007 report titled “Report on Indigenous Traditional
Knowledge” was presented at the sixth session of the UN Permanent Forum on Indigenous
Issues. In the report, Dodson (2007) specifies that Article 31 of UNDRIP is the “most
explicit provision for the protection of indigenous knowledge” (p. 10), but although there
are international, regional, and national attempts and measures in protecting the rights to
traditional knowledge, far more needs to be done. According to Dodson (2007), there are
several UN agencies and intergovernmental organizations that are currently engaged in
activities aimed at addressing this inadequate protection, including: the World Intellectual
Property Organization (WIPO), the United Nations Development Programme (UNDP), the

53

According to WIPO (2014), intellectual property (IP) “refers to creations of the mind, such as inventions;
literary and artistic works; designs; and symbols, names and images used in commerce.”
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United Nations Conference on Trade and Development (UNCTAD), the Food and
Agriculture Organization (FAO) of the United Nations, the Conference of the Parties (COP)
to the Convention on Biological Diversity (CBD), the Working Group on Indigenous
Populations (WGIP), and UNESCO.
The intermingling of knowledge and cultural beliefs is unique to indigenous ways of
knowing, and most importantly, indigenous knowledge is dependent upon the relationship
between the two. Furthermore, as discussed in chapter 2, indigenous knowledge is
specifically based on understanding the interdependency between nature and culture
(UNESCO, 2003). Decolonial scholar and author of Red Skins, White Masks: Rejecting the
Colonial Politics of Recognition Glen Coulthard stresses that states often perpetuate colonial and
capitalist processes by undermining indigenous peoples’s relationship with land (Walia,
2015). Coulthard further explains that the relationship with land is not to be mistaken as
“exclusionary”; rather, “Land is a relationship based on the obligations we have to other
people and the other-than-human relations that constitute the land itself” (Walia, 2015). This
sentiment conveys that subjugation of indigenous peoples’ lands implies a misunderstanding
about the relationship between the two. Thus, severing this relationship not only threatens
indigenous ways of knowing and existence, but it also imperils cultural diversity, biodiversity,
pluralism, sustainable and equitable development, security of the natural environment, and
human life. Article 31(2) requires states, therefore, to again take “effective measures” (“in
conjunction with indigenous peoples”) to ensure and protect the right to practice and sustain
these various manifestations of indigenous knowledge.
Like other instruments reviewed thus far, the theme of measures is echoed in various
other sections of the Declaration. In addition to “effective measures,” there are “where
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appropriate, special measures” (Article 21(2)) and “appropriate measures,” which includes
“legislative measures” (Article 38). UNDRIP (and other international instruments analyzed
here) contain references to measures, and some of them are in regards to education, while
others are much broader in reference to general rights of indigenous peoples, minorities, and
women. If indigenous peoples self-define themselves, how is the state’s determination of
“appropriate” or “effective” legislative or non-legislative measures relevant to self-identified
indigenous peoples? This is a question that is left unanswered in UNDRIP, as there needs to
be an indication of consistency between states’ measures for self-identified indigenous
peoples—not how the state defines and identifies or fails to define and recognize indigenous
peoples. Incidentally, however, the UN Expert Mechanism on the Rights of Indigenous
Peoples is currently “seeking the views of indigenous peoples on measures and
implementation strategies to attain the goals of the Declaration on the Rights of Indigenous
Peoples” through the distribution of questionnaires (UN, 2014).
In addition to the requirement of measures to be adopted in ensuring equitable
opportunities for indigenous peoples’ education, the quality of their education is also
imperative to the discourse, especially since it has historically been lopsided, and for
indigenous peoples in some parts of the world, it has been colonized and thus, colonizing.
Unfortunately, however, there is little to no reference on quality regarding education and
higher education in UNDRIP. Rather, quality is treated as a broad sweeping concept specific
to all the rights covered in the Declaration. For instance, Article 24(2) mentions quality of
life for indigenous peoples as “enjoyment of the highest attainable standard of physical and
mental health.” The “highest attainable standard” is quite ambiguous, and it does not offer
any specific guidance on how states can ensure (let alone measure and uphold such a
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standard). Article 34 is the only article in this Declaration that could be specific to education
if interpreted accordingly:
Indigenous peoples have the right to promote, develop and maintain their
institutional structures and their distinctive customs, spirituality, traditions,
procedures, practices and, in the cases where they exist, juridical systems or customs,
in accordance with international human rights standards.
This article is one of the only articles found—albeit loosely—relevant to education and
higher education that emphasizes upholding international human rights standards—as
opposed to national or states parties’ standards. In Article 34, implicit references to
indigenous educational institutions, cultural traditions, and customs are also linked to
indigenous knowledge. Even though standards in this particular article do not reflect quality,
they do suggest that international human rights standards are a measure that is superior to
national-level methods. Similarly, in Article 43, a statement regarding the protection of
generalized rights and protections presented in UNDRIP should be considered as the
smallest measure or level of required enforcement: “The rights recognized herein constitute
the minimum standards for the survival, dignity and well-being of the indigenous peoples of
the world.” The high regard for international human rights law is evident in the last two
articles of the Declaration. Article 45 reads: “Nothing in this Declaration may be construed
as diminishing or extinguishing the rights indigenous peoples have now or may acquire in
the future,” and Articles 46(1-3) specifically call for states not to misinterpret or violate
anything mentioned in UNDRIP, setting a precedent that international human rights law and
its standards and measures regarding the treatment of indigenous peoples is above national
laws and policies. This kind of language is the first and only of its kind in any international
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instrument, and it is especially groundbreaking that such resilient support for international
law is presented in a non-binding declaration such as UNDRIP. However, UNDRIP is also
the most recent international instrument of its kind that is dedicated to the rights of
indigenous peoples. Perhaps this change is another indication that international human rights
discourses are ever-evolving and advancing.
International Definitions and Implications of “Equal” and “Equitable” Access to
“Quality” Higher Education for Indigenous Peoples and Minorities
The international human rights instruments reviewed in this chapter were selected
due to one or more of the following reasons: 1) relevance to the rights of indigenous
peoples; 2) relevance to the rights of minorities; and 3) relevance to access or the right to
higher education. Learning how equality, equity, and quality are defined in these instruments
advanced the researcher’s understanding of the relationship they had to each other,
particularly within the context of access to higher education for indigenous peoples and
minorities.
Equality, in international human rights law, is perceived as an inherent attribute of
human beings, but it does not necessarily mean that everyone will be treated equally, and this
is acknowledged in international instruments, including those that contain articles that
specifically mention access to general education and higher education. The meanings of
equality or equal access to higher education are better understood once the various
contextual dimensions of equality and equal rights within international human rights
discourses are analyzed. Most of the language and content of international instruments
evolves as new instruments are drafted and adopted, particularly in matters of addressing
equality and inclusion. For instance, there is an evident modification in how equality was
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addressed in international human rights discourses. There was a shift, moving away from the
usage of singular words such as “all” and “everyone” when speaking of equal rights in
UDHR, CADE, ICERD, ICCPR, and ICESCR, for example, to terms such as “inherent
dignity,” “respect for human dignity,” “human unity and diversity,” “making the
international community a universal and diversified whole,” “essential unity of the human
race,” “fundamental equality of all human beings and all peoples,” and “their plurality” in
CRPD, DRRP, UNESCO Universal Declaration on Cultural Diversity, and UNDRIP,
emphasizing the equality of human beings. There is a clear difference in how the equality of
peoples is described as time progresses and new instruments are drafted and adopted. Two
instruments (UNESCO Universal Declaration on Cultural Diversity and UNDRIP)
specifically refer to the “common heritage of humanity,” and “common heritage of
humankind,” suggesting that the core identity of human beings is their humanity. Since the
equality of humankind is consistent yet evolving across international instruments, their equal
rights are likewise emphasized. Although peoples from around the world are equal in their
inherent dignity and humanity, it does not mean they are the “same.” Additionally, when it
comes to equal rights, it does not suggest uniform or identical treatment, and identifying and
analyzing references to equal access to higher education within international instruments
revealed that the delegates who participated in the drafting of these documents were aware
that the equality of rights are not yet a universally-grasped achievement.
Equal access to education and to higher education in particular was not always
addressed (higher education was rarely if ever discussed in every instrument since the general
reference to “education” seemed sufficient most of the time). As discussed earlier, equal
access to education was often general, implying equal access to higher education, particularly
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when language such as “education at all levels” was used. Where it becomes problematic,
however, is when equal access to higher education is explicit, such as in UDHR and CADE,
whereby higher education is understood to be accessible to all “on the basis of” merit (as
initially introduced in UDHR) or capacity (mentioned in CADE, ICESCR, and CRC)—two
indicators that are not innately equal across peoples and groups. Such references to equal
access to higher education, therefore, suggest that education at all levels below or preceding
higher education are equal in measure—that everyone receives an “equal” education prior to
reaching higher education. This assumption is highly problematic because of its inaccuracy in
reflecting the unequal and inequitable conditions and obstacles faced by many
underrepresented peoples and groups at the earliest levels of schooling.
The International Covenant on Economic, Social and Cultural Rights (ICESCR) and
the CRC are the only international instruments that specify equal access to higher
education—on the basis of capacity—must be guaranteed “by all” or “by every”
“appropriate means,” respectively. The “appropriate means” referred to in these two
instruments highlights the necessity to balance and compensate for the limitations and
disparities that granting “equal” access solely on the basis of merit or capacity would yield;
they can be likened to the discussion of various forms of “measures” that were presented in
nearly every instrument reviewed in this chapter.
The words “equity” or “equitable” rarely (if at all) surface in the binding and nonbinding international instruments that are specific to the rights of indigenous peoples,
minorities, and/or the right to education and higher education. The frequent absence of
inferences to equity within international instruments most likely has to do with the fact that
there is so much emphasis on equality of all persons and groups that consideration for equity
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may be considered to be moot. Furthermore, the concept of equity or equitable measures
evolved over time as the drafters of international instruments targeting underrepresented
groups were more informed and aware of its necessary inclusion. For instance, guidance to
uphold equity and equitable conditions, including those relating to access to higher
education, are presented in the guise of “measures” of some kind—“necessary,” “practical,”
“effective,” “concrete,” “positive,” “special,” “legislative,” “judicial,” “administrative,” or
“other.” Measures may be defined as:
the full span of legislative, executive, administrative, budgetary and regulatory
instruments, at every level in the State apparatus, as well as plans, policies, programs
and preferential regimes in areas such as employment, housing, education, culture
and participation in public life for disfavored groups, devised and implemented on
the basis of such instruments (CERD, 2009, p. 5).
During its seventy-fifth session, the Committee on the Elimination of Racial Discrimination
(CERD) submitted a draft of a new recommendation on special measures titled “General
Recommendations No. 32: The Meaning and Scope of Special Measures in the International
Convention on the Elimination of All Forms Racial Discrimination” (CERD, 2009). Article
1(4) (“special measures”) and Article 2(2) (“special and concrete measures”) of ICERD
included the language in question which led to the drafting of the recommendation. In the
recommendation, it is specified that the meaning of both “special measures” and “special
and concrete measures” are synonymous; but the purpose of the draft was not solely limited
to the interpretation of these two articles, but to provide a greater context of the Convention
as a whole. The underlying motivation of the recommendation, therefore, was to “provide . .
. practical guidance on the meaning of special measures under the Convention in order to
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assist States parties in the discharge of their obligations under the Convention, including
reporting obligations” (CERD, 2009, p. 2). According to CERD (2009), the objective of
special measures is to “[advance] effective equality” (p. 4), and they are “functionally
equivalent and have an autonomous meaning,” (p. 4). Special measures are to not be
mistaken for rights dictated in international instruments “specific to categories of person or
community” (p. 5), including:
the rights of persons belonging to minorities to enjoy their own culture, profess and
practice their own religion and use their own language, the rights of indigenous
peoples, including rights to lands traditionally occupied by them, and rights of
women to non-identical treatment with men, such as the provision of maternity
leave, on account of biological differences from men. Such rights are permanent
rights, recognized as such in human rights instruments, including those adopted in
the context of the United Nations and its specialized agencies. States parties should
carefully observe distinctions between special measures and permanent human rights
in their law and practice. The distinction between special measures and permanent
rights implies that those entitled to permanent rights may also enjoy the benefits of
special measures.
Hence, the rights recorded in these instruments (and the examples provided above) that aim
to protect specific vulnerable and disadvantaged populations and groups are permanent,
while special measures are temporary. For this reason, special measures “should be
appropriate to the situation to be remedied, be legitimate, necessary in a democratic society,
respect the principles of fairness and proportionality,” and must also be “designed and
implemented on the basis of need, grounded in a realistic appraisal of the current situation of
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the individuals and communities concerned (CERD, 2009, p. 5). Although it is not covered
in Recommendation No. 32, Article 7 of ICERD, as discussed earlier, calls for states parties
to the Convention to
adopt immediate and effective measures, particularly in the fields of teaching,
education, culture and information, with a view to combating prejudices which lead
to racial discrimination and to promoting understanding, tolerance and friendship
among nations and racial or ethnical groups . . . .
In this particular example, the education-related measures referenced here are not special
measures, but permanent measures. It is also important to point out that these measures—
be they special measures or some form of permanent measures, must be adopted in
cooperation and consultation with the persons and groups directly benefiting from them per
the requirements of international human rights law such as those instruments specific to the
protection and rights of indigenous peoples and minorities (e.g., UNDRIP, ILO No. 169,
Declaration on the Rights of Minorities). CEDAW is heavily populated with the requirement
of various permanent and temporary forms of measures, which are mentioned a total of 26
times in the Convention; references to such measures, however, are only made and not
explained (e.g., there are no specifications regarding the need for consultation with women
and men within governments who are planning and implementing these measures).
Equitable access, therefore, is dependent upon equitable measures. CADE and
CEDAW are the only two international instruments that call for states to adopt measures in
education. ICESCR highlights “all necessary measures” (Article 5(1)), and CEDAW requires
“all appropriate measures” in education. It is interesting, however, that no non-binding
instruments (i.e., declarations and recommendations) explicitly focus on equitable access in
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higher education, especially since they are found to be more thorough in detail and content
compared to their binding counterparts. Not surprisingly, however, the World Declaration
on Higher Education and Framework for Priority Action are the only non-binding
instruments that specify measures in higher education. Equitable access to higher education
would be a paradox if the high-quality of education at all levels was not taken into account.
In international human rights law, quality is most often synonymous with standards.
Only on a few occasions are quality and standards used together, which implies that some of
the drafters of the instruments viewed them as separate and distinct, yet related. Quality is
defined as “general excellence of standard or level,” and standards are “required or agreed
level[s] of quality or attainment” (OED, 2014). In spite of the overlaps and distinctions
between the two words, “standards” is used more frequently than “quality,” which also
suggests the delegates who participated in the drafting processes more or less agreed with
the generalizability of “standards” versus “quality.”
Within education and higher education, in particular, the question of quality is very
important. Equal and/or equitable access to higher education would not be effective for
indigenous peoples, minorities, and other disadvantaged groups if quality of said education
was not of equal and high caliber. In chapter 5, it was revealed that the World Declaration
on Higher Education and Framework For Priority Action position quality in higher
education as a “multidimensional concept” (Article 11(a)). Therefore, quality higher
education refers to all components of higher education systems and structures—curricula,
administrators, faculty, staff, facilities, research, award systems, policies, materials,
organization, equipment, and so on. Within international human rights discourse, high
quality education or higher education for minorities and indigenous peoples is dependent
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upon three factors—relevance (as mentioned in the World Declaration on Higher
Education) or appropriateness to the populations being targeted, improvement of current
conditions and resources (also similar to “enhancement and preservation of quality,” as
presented in the World Declaration on Higher Education Preamble), access to resources,
and “standards” as determined by the state and in accordance with international human
rights law. Quality of education and higher education were never defined in any of the
instruments, but the lack of definitions is nothing new to international human rights
discourses. Nonetheless, quality of higher education is implicitly addressed, and explicit
mention of quality education (presumed at all levels, unless otherwise noted) are both still
accounted for through a combination of various words and phrases. Regarding quality and
its relationship to relevance or appropriateness, general education of indigenous peoples and
minorities must respect and accurately capture the cultural traditions, customs, values, and
experiences (past, present, and future) of their individual and collective identities (UNDRIP,
Declaration on the Rights of Minorities). Likewise, educational institutions of all levels can
be developed and run by minorities and indigenous peoples for their own respective
communities, and the state must ensure that their quality is equivalent to national standards.
Relevant and appropriate education also refers to education that is inclusive and of good
quality, as mentioned in CRPD, but it falls short of maintaining a discourse of inclusion and
quality in higher education, because it exclusively refers to primary and secondary education
in this regard (Article 24(b)).
The UNESCO Universal Declaration on Cultural Diversity identifies another
purpose of education as a relationship between relevance and improving education with
regards to quality: “Promoting . . . an awareness of the positive value of cultural diversity and
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improving to this end both curriculum design and teacher education” (Article 7); it also
emphasizes that “all persons are entitled to quality education and training that fully respect
their cultural identity” (Article 5); and lastly, it states that “enhancing the effectiveness of
educational services” is imperative (Article 9). So quality education also preserves and
maintains cultural diversity and identity, but it also advances other dimensions of quality—
curricula, teacher training, and delivery, for instance; and access to such education further
enhances its quality. Similarly, CEDAW contains language requiring education at all levels to
be equivalent in resources and standards and have “equipment of the same quality” (Article
10(b)). This theme of access to equal quality education also resonates within and between
instruments. Lastly, the quality of education is understood in a much broader sense, aligning
with the standards of the state, as long as they coincide with international human rights
standards. In CADE, states must ensure “equivalent standards and quality of education”
(Article 4(b)), and it is specified that “the standard of education is not lower than the general
standard laid down or approved by the competent authorities” (Article 5(1)(c)(ii)). ICESCR
also calls for “minimum educational standards as may be laid down or approved by the
State” (Article 13(3)), and Article 29(2) is a near duplicate of Article 13(4) of the ICESCR:
“education given in such institutions shall conform to such minimum standards as may be
laid down by the State.” Similarly, ILO No. 169 also requires that indigenous-established
educational facilities and institutions “meet minimum standards established by the
competent authority in consultation with [indigenous] peoples” and that “[a]ppropriate
resources shall be provided for this purpose” (Article 27(3)). The Declaration on the Rights
of Minorities, Vienna Declaration and Programme of Action (Article 29), and UNDRIP all
acknowledge that standard-setting is up to states parties, but the standards they set must be
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aligned with international human rights standards. Thinking of standards or quality of
education, the word “minimum” is usually the opposite of what may be expected in regards
to access to education for disadvantaged groups. “Minimum standards” imply that there is
plenty of room for states to exploit and further marginalize disadvantaged groups such as
indigenous peoples and minorities by abiding by the lowest measure of quality. However, it
is important to note that some of the newer instruments—all non-binding—emphasized the
importance of paralleling state standards to international human rights law. Therefore, the
term “minimum” may not truly represent what lies beyond its surface of meaning. For
instance, Article 43 of UNDRIP states that the “minimum standards” referred to in the
Declaration “constitute . . . for the survival, dignity and well-being of the indigenous peoples
of the world.” If the minimum standards are to ensure the subsistence, humanity, and security
of indigenous peoples, then one must truly ask what would “maximum standards” ensure?
The choice of words also suggests that delegates agreed for the most part that international
human rights standards are superior in standards to those at the state-level. All in all, quality
education and quality within the context of international human rights is multidimensional,
even though its meaning or description is absent from the instruments studied in this
chapter.
The “mystery” behind the meaning of quality education, similar to the contexts of
equal or equitable access, had much to do with the omission of references to higher
education from most of the binding and non-binding instruments analyzed. Out of the eight
treaties studied, five made direct references to higher education (CADE, ICESCR, CEDAW,
CRC, and CRPD); two made implied references (e.g., “education” or “education at all
levels”) (ICERD and ILO No. 169); and one had no reference to higher education
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whatsoever (ICCPR). Of the seven total non-binding instruments, only one declaration
mentions higher education (UDHR); five contain implicit references to higher education
(DRRP, Declaration on the Rights of Minorities, Vienna Declaration and Programme of
Action, UNESCO Universal Declaration on Cultural Diversity, and UNDRIP); and the
remaining one only references the education of children (Declaration on Religion or Belief).
Summary
Due to the understandably broad architecture of international instruments (and most
laws in general), the meaning(s) underlying their content and structure are likewise expressed
in general terms. Therefore, the categories, metaphors, and themes that emerged from the
instruments were limited in scope and depth as well. Nonetheless, it was clear that consistent
patterns and themes were manifested within and across the 15 documents analyzed here.
The analysis of the eight legally-binding treaties and seven non-binding declarations
reveals that there are several overarching differences and similarities that are shared between
the two kinds of international instruments. One of the main attributes shared by all the
instruments is their references to other binding and non-binding instruments. The
overlapping and cross-referencing of instruments not only indicates a relationship between
and across some of these international instruments, but it also reveals an advancement in
understanding and awareness regarding the longstanding conditions faced by indigenous
peoples and minorities that have been disregarded and marginalized for long periods of time.
The more recent the instrument, the more organized and relevant it was to the issues in
question. Perhaps even the revisions/amendments to older versions, or even instruments
that were created after those that preceded them had more room for transformation,
learning, expansion, attention to detail, heightened awareness, knowledge-sharing, and so on.
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Additionally, the cross-referencing of the instruments also reveals their shortcomings and
limitations, allowing for those instruments referenced within an instrument to fill in the gaps,
negotiate potential contradictions, and address shortcomings of its own content—a
“shortcut” of sorts. There are still differences between the two kinds of instruments,
however. For the most part, there is uniformity in language and content, which manifests
evidence of consistency, but there are some changes or shifts across instruments (even
though they cross-reference one another), particularly regarding the limited references to
higher education. For instance, ICESCR calls for a “progressive introduction of free [higher]
education” (Article 13(2)(c))—the only instrument to do so since primary and secondary
education are the main contenders for free (and compulsory) education within international
human rights discourses and global campaigns (e.g., EFA, MDG). Switching from access to
higher education for all on the “basis of merit” in UDHR to the “basis of capacity” in
several others to capacity “by every appropriate means” in CRC all occur in chronological
order. These so-called “shifts of emphasis” are slightly disconcerting, as they are
consequently “accompanied by the expression of less than full commitment to one or other
of the principles originally proclaimed in Article 26 of the Universal Declaration, and in
other cases by the affirmation of new principles not specifically mentioned in the
Declaration” (UNESCO, 2000, p. 23). While UDHR appears to be the cornerstone
instrument for all other instruments—binding and non-binding—these modifications, over
time, nevertheless, also suggest that some of the language of UDHR (and some other earlier
instruments, for that matter) are outdated and irrelevant to contemporary international
human rights discourses and realities.
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Soft law or non-binding instruments are much more thorough and detailed regarding
the issues of minorities and indigenous peoples’ equal and equitable access to quality higher
education (let alone, education) than hard law or binding instruments. While non-binding
instruments such as declarations and recommendations are highly valued and considered
important in international human rights law discourses, they do not hold the same legal
“potency” attributed to treaties such as conventions and covenants (even though treaties are
not necessarily legally enforceable either ). All that remains open-ended and ambiguous is left
to the state to interpret and implement accordingly as it should see fit, but again, as long as it
also aligns with international human rights standards. Although it may appear contradictory
on the surface, the combined state-set and international human rights standards provides an
invisible equilibrium, allowing for states to hold themselves accountable to international law,
and for international law to be applicable and relevant to unique state conditions and
populations as in the case of access to quality higher education for minorities and indigenous
peoples.
It is evident that parties of international human rights discourses pay more attention
to primary and secondary education or simply “education” than it does to higher education.
The evident ambiguity of international instruments (especially legally-binding treaties) and
the dearth of explicit references to higher education were not a surprise to the researcher.
Nevertheless, knowing that participation among minorities and indigenous peoples in higher
education is so disproportionately low around the world, it is unfortunate that the
instruments do not pay more attention to specifically addressing higher education, rather
than vague references such as “education at all levels.” Interestingly, the links between
education and autonomy over knowledge and economic development of minorities and
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indigenous peoples is addressed in the Declaration on the Rights of Minorities and
UNDRIP, respectively. Speaking of economic development, as discussed in chapter 1 and
chapter 2, the World Declaration on Higher Education and Framework for Priority Action
likewise emphasize the relationship between higher education and disadvantaged groups,
including indigenous peoples and minorities, is mutually beneficial. Their “experience and
talent [can] be of great value for the development of societies and nations” (Article 3(d)).
This theme of integrating minority and indigenous knowledge systems and cultural values
not only reinforces identity preservation, but it also contributes to the advantages of cultural
diversity and the advancement of human civilization, as dictated in the UNESCO Universal
Declaration on Cultural Diversity.
Although language and content regarding the sensitivity to the unequal and unjust
conditions faced by indigenous peoples and minorities has heightened, switching from the
universal “he” to “their,” and the cross-referencing of binding and non-binding instruments
continues, the importance and value of higher education is still under-recognized within the
context of formal international instruments. Furthermore, the recognition, status, and rights
of indigenous peoples and minorities, including their right to higher education, are still as
“invisible” as they were during the time of the drafting and submission of the Universal
Declaration of Human Rights. For the most part, indigenous and minority identities are
thrown into a generic, categorical list of “race, color, ethnic, nationality, gender,” and so on.
The unique statuses of minorities and indigenous peoples should not be somewhat
explicated and limited to two non-binding instruments that respectively concentrate on
minorities and indigenous peoples alone. The “cultural diversity” that is vividly valued in
most of these instruments should likewise be exemplified in writing. Although most of the
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instruments implicitly include minorities and indigenous peoples, they include all peoples,
without acknowledging the unique and distinct status of vulnerable populations that may
require additional attention and detail such as self-determination, self-preservation, and selfidentification, cultural traditions, and knowledge. These unique qualities of minorities and
indigenous peoples, including the ongoing, mutually-reinforcing relationship of indigenous
peoples with their lands do not permeate other instruments that are not specific to
minorities or indigenous peoples. These specific instruments (ILO No. 169, Declaration on
the Rights of Minorities, and UNDRIP), however, highlight the status of indigenous peoples
is recognized to be unique and separate from minorities and other vulnerable groups (i.e.,
women, disabled, migrants, etc.), especially since every decision the state makes in their
regard must first be consulted upon with indigenous peoples and/or must involve their
cooperation, but this distinction is only recognized in ILO No. 169 and UNDRIP. In most
instruments, indigenous peoples are not recognized as frequently as minorities are, but when
they are recognized, indigenous peoples are simply listed alongside minorities, disregarding
the distinct, multidimensional identities of indigenous peoples and minorities. For instance,
prohibition of discrimination—a common theme that emerged within the instruments—may
be challenging to discern if there is disagreement or contention between indigenous peoples
and minorities that are self-identified as such and how the state defines peoples and groups
of indigenous and/or minority heritage, and therefore, self-classification and preservation of
identity may be conflicted. The preambles to most of the international instruments—not the
articles themselves—provide the most context regarding the historical and interrelated,
current circumstances of indigenous and minority identities. The preamble to CEDAW, for
example, mentions that the: “eradication of apartheid, all forms of racism, racial
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discrimination, colonialism, neo-colonialism, aggression, foreign occupation and domination
and interference in the internal affairs of States is essential to the full enjoyment of the rights
of men and women,” and the annex of UNDRIP calls the “contribution of the
demilitarization of the lands and territories of indigenous peoples to peace.” In some
instances, there is not much context, but emphasis on the unity of all peoples and their
relations are highly emphasized, reinforcing this multifaceted understanding of unity in
diversity reflecting the oneness or equality of humankind in spite of the array of identities
recognized and sometimes accounted for. Despite the ambiguity that regularly flows
throughout these instruments, local adoption and expansion of principles contained within
them presents another dimension of how state standards regarding equal and equitable
access to quality higher education compare to the international standards discussed here.
More on states’ policies and legislation is discussed in the following chapter.
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Chapter 7: The State and its Minorities and Indigenous Peoples: How Brazil,
Iran, and New Zealand Address Access to Quality Higher Education
Introduction
The legitimacy of international human rights law cannot be taken seriously without
considering how states are adopting, interpreting, and implementing such human rights
mandates into their own legislation and policies. What is the discourse at the national level
regarding indigenous peoples and minorities equal and equitable access to higher education
of quality-level? How are international standards understood and interpreted (if at all) at the
national level? How are equality, equity, and quality defined in these countries, especially in
relation to access to higher education? Are indigenous peoples, minorities, and/or
disadvantaged groups and their rights acknowledged at the national level? This chapter
includes answers to such questions and explores how those relevant international
instruments presented in chapter 5 and chapter 6 compare to relevant national discourses in
Brazil, Islamic Republic of Iran, and New Zealand specific to issues of access to higher
education and references to indigenous peoples and minority groups in particular. Special
attention is given in exploring how definitions and implications of disadvantaged groups;
equal and equitable access; higher education; quality in education; and the general promotion
of the right to equal and equitable access to quality higher education for minorities and
indigenous peoples are understood within both national and international contexts.
Documents and Translations Analyzed
In addition to the international instruments already under analysis, there are four distinct
types of discourse from national mandates set in Brazil, Islamic Republic of Iran,
and New Zealand. This section highlights the types of various laws and policies
regarding higher education and higher education for minorities and/or
indigenous populations in each of these respective countries. The higher
education laws discussed here are those obligatory measures upheld by the state
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government that must be carried out and obeyed nationally, whereas policies
serve more as federal frameworks and outlines in support of the respective laws
Table 7.1 includes a list of all the relevant national-level discourses (comprised of
legislative and policy measures) according to type. There are five categories or
types of texts that are analyzed from one or more of the countries’ constitutions,
non-constitution-related legislation, judiciary decisions, ministry-level decisions,
and inter-governmental policy communications (i.e., ministerial letters,
memorandums).
Type of
Legislation/
Policy

Brazil

Islamic Republic of Iran

Constitution

Constitution of the Federal
Republic of Brazil (1988)

Constitution of the Islamic
Republic of Iran (1979)

LegislativeLevel

Law of Guidelines and
Basis of National
Education (LDB);
Lei de Cotas (“The Quota
Law”)

Civil Code of the Islamic
Republic of Iran

Ministry-Level

Inter-agency

National Education Plan
(PNE)

—

Islamic Republic of Iran
Ministry of Science, Research
and Technology’s letter to
universities calling for the
expulsion of Bahá’í students
Islamic Republic of Iran’s
Supreme Revolutionary
Cultural Council’s confidential
memorandum

New Zealand
Constitution54:
• New Zealand Bill of
Rights Act 1990; and
• Treaty of Waitangi (1840)
Education Act 1989;
Human Rights Act 1993;
Tertiary Education Strategy
2014-2019;
Ka Hikitia – Accelerating for
Success 2013-2017
—

Table 7.1: National-Level Discourses Relevant to Indigenous Peoples
and Minority Groups’ Access to Higher Education

54

According to the New Zealand Constitution Act 1986, the Constitution of New Zealand is comprised of the
following separate legislative measures: Constitution Act 1986; New Zealand Bill of Rights Act 1990; Electoral
Act 1993; Treaty of Waitangi; and Standing Orders of the House of Representatives. Only the relevant texts
were analyzed for this study and are included in the table above.
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Table 7.2: State Parties’ Status of Treaties Relevant to Indigenous Peoples, Minorities, or Higher Education

State Party Status55
Brazil (R)
Iran (A)
New Zealand (R)
Brazil (S)
Iran (S)
New Zealand (S)
Brazil (A)
Iran (R)
New Zealand (R)
Brazil (A)
Iran (R)
New Zealand (R)
Brazil (R)
New Zealand (R)
Brazil (R)
Brazil (R)
Iran (R)
New Zealand (R)
Brazil (R)
Iran (A)
New Zealand (R)
Brazil (A)
Iran (A)
New Zealand (R)
—
Brazil (R)
Iran (R)
Brazil (R)
New Zealand (Ac)

International Instrument

Amendments/Declarations
/Reservations

Convention Against Discrimination in
Education (CADE)

New Zealand (D)

International Convention on the
Elimination of All Forms of Racial
Discrimination (ICERD)

Brazil (D)
New Zealand (D)

International Covenant on Civil and
Political Rights (ICCPR)

New Zealand (D) (R)

International Covenant on Economic,
Social and Cultural Rights (ICESCR)
Convention on the Elimination of All
Forms of Discrimination Against Women
(CEDAW)
Convention Concerning Indigenous and
Tribal Peoples (ILO 169)

New Zealand (R)
Brazil (D)
New Zealand (D) (R)
—

Convention on the Rights of the Child
(CRC)

New Zealand (R)

Convention on the Rights of Persons with
Disabilities (CRPD)

New Zealand (D)

World Heritage Convention (WHC)
International Convention on the Protection
of the Rights of All Migrant Workers and
Members of their Families (ICPRMWMF)
Convention for the Safeguarding of the
Intangible Cultural Heritage
Convention on the Protection and
Promotion of the Diversity of Cultural
Expressions (CPPDCE)

55

—

New Zealand (D)

Acceptance (A): The instruments of “acceptance” or “approval” of a treaty have the same legal effect as
ratification and consequently express the consent of a state to be bound by a treaty. In the practice of certain
states acceptance and approval have been used instead of ratification when, at a national level, constitutional
law does not require the treaty to be ratified by the head of state. Accession (Ac): “Accession” is the act
whereby a state accepts the offer or the opportunity to become a party to a treaty already negotiated and signed
by other states. It has the same legal effect as ratification. Accession usually occurs after the treaty has entered
into force. Ratification (R): Ratification defines the international act whereby a state indicates its consent to be
bound to a treaty if the parties intended to show their consent by such an act. Signature (S): Where the
signature is subject to ratification, acceptance or approval, the signature does not establish the consent to be
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Table 7.2 shows the treaties that are closely related to minority rights, indigenous peoples’
rights, and/or the right to higher education and state statuses in relation to these respective
treaties.
Brazil
Constitution of the Federative Republic of Brazil
The seventh and current version of the Constitution of the Federative Republic of
Brazil was adopted into force on October 1998. The Brazilian Constitution includes the
latest reforms as of 1996 and was last updated in July 2010. Nearly 70 amendments have
been made to the Constitution since 2010—most of which have to do with changes in
government structure and the nation’s ever-evolving economy (World Intellectual Property
Organization, 2013). Although the Constitution is restricted to the architecture of national
laws and policies, the drafters also acknowledge the realm of international law. Article 5,
Para. 1 of chapter 1, titled “Individual and Collective Rights and Duties” reads: “The rights
and guarantees expressed in this Constitution do not exclude others deriving from the
regime and from the principles adopted by it, or from the international treaties in which the
Federative Republic of Brazil is a party.” This is a rare occurrence within national
constitutions, but it also reveals the federal government’s commitment to international
treaties it is also party to.
In addition to acknowledging the implications of international human rights law, the
Brazilian government also conveys a degree of mindfulness regarding the diversity of its

bound. However, it is a means of authentication and expresses the willingness of the signatory state to continue
the treaty-making process. The signature qualifies the signatory state to proceed to ratification, acceptance or
approval. It also creates an obligation to refrain, in good faith, from acts that would defeat the object and the
purpose of the treaty. In the case that one or more states are not listed for a particular international instrument,
this simply means the states are not party to the respective treaty.
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population, particularly addressing a need for pluralism and justice, the prevalence of
inequality, and the identities and rights of ethnic, racial, and indigenous persons and groups.
Article 3 lays out the “fundamental objectives” of the state: 1) “to build a free, just and
solidary society”; 2) “to guarantee national development”; 3) “to eradicate poverty and
substandard living conditions and to reduce social and regional inequalities”; and 4) “to
promote the well-being of all, without prejudice as to origin, race, sex, color, age and any
other forms of discrimination.” Article 4 lists the governing principles of these objectives: 1)
“national independence”; 2) “prevalence of human rights”; 3) “self-determination of the
peoples”; 4) “non-intervention”; 5) “equality among the states”56; 6) “defense of peace”; 7)
“peaceful settlement of conflicts”; 8) “repudiation of terrorism and racism”; 9) “cooperation
among peoples for the progress of mankind”; and 10) “granting of political asylum.”
Article 215(Para. 1) further demonstrates the responsibility of the state in promoting
cultural preservation of its marginalized populations: “The State shall protect the expressions
of popular cultures, Indian [indigenous] and Afro-Brazilian, as well as those of other groups
participating in the national civilization process.” There are several other cases, in which the
Constitution includes statutes that reflect the significance of protecting the cultural diversity
and preservation of vulnerable peoples and groups. It is authorized that the state “shall
ensure to all the full exercise of the cultural rights and access to the sources of national
culture and shall support and foster the appreciation and diffusion of cultural expressions”
(Article 215), and also “[t]he law shall provide for the establishment of commemorative
dates of high significance for the various national ethnic segments”57 (Article 215, Para. 2).

56
57

Brazil is comprised of 26 states and one federal capital.
Brazil has an annual “Black Awareness Day” on November 20 and an annual “Mixed Race Day” on June 27.
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Thus, there are definite indications of the government’s awareness of the cultural diversity of
its population and of its diverse communities. Furthermore, the government recognizes that
they comprise the “sources of national culture.” Thus, the Brazilian government is
responsible for both “support[ing] and foster[ing]” the significance and influence of these
cultural communities (e.g., Afro-descendants and indigenous peoples), and one of the means
of doing so, as introduced into law is through the establishment of commemorative dates
that highlight these cultural contributions. In Article 216, the definition of cultural heritage is
explained, and the preservation of this heritage, including that of indigenous knowledge
systems, is also expanded upon: “The Brazilian cultural heritage consists of the assets of a
material and immaterial nature, taken individually or as a whole, which bear reference to the
identity, action and memory of the various groups that form the Brazilian society.” Thus,
there is an acknowledgement of both tangible and intangible aspects of identity, moving
beyond common notions and fetishizing of material or physical culture. These “material and
immaterial” modes of culture include: “forms of expression”; “ways of creating, making and
living”; “scientific, artistic and technological creations”; “works, objects, documents,
buildings and other spaces intended for artistic and cultural expressions”; and “urban
complexes and sites of historical, natural, artistic, archaeological, paleontological, ecological
and scientific value” (Article 216(1-5)). These various aspects of cultural identity—customs,
traditions and practices (i.e., protocol); ways of knowing or knowledge systems; artistic,
scientific, and technological innovations; and edifices and structures of traditional
significance encompass—nearly convey an awareness of the multifaceted notions of culture
and their diverse meanings and implications for various peoples and groups. Indigenous and
Afro-descendant customs, knowledge, and traditions are echoed here, particularly regarding
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the value of cultural diversity and self-preservation of indigenous peoples and minorities,
including Afro-Brazilians (even though no persons or groups are directly referenced here). In
Article 216(Para. 1) the government is called upon—“with the cooperation of the
community”—to lawfully “protect and promote the Brazilian cultural heritage” via
inventories, registries, decrees, and other records. Stating the government’s role “with
[emphasis added] the cooperation of the community” rather than “in cooperation with the
community” indicates that the community must cooperate with the government instead of
engaging in mutual cooperation and consultation, but education is not included as one the
avenues of achieving cultural protection and preservation.
Noticeably, the Constitution focuses more explicitly on indigenous peoples than any
other peoples or groups. Afro-Brazilians are only mentioned once specifically and then
implied on a few other occasions. “Dos Índios” (“The Indians”) is the title of the
Constitution’s chapter VIII, which mostly covers land rights of indigenous peoples in Brazil.
The introduction of Article 231 is the only section of the chapter that is not limited to land
rights alone:
Indians shall have their social organization, customs, languages, creeds and traditions
recognized, as well as their original rights to the lands they traditionally occupy, it
being incumbent upon the Union to demarcate them, protect and ensure respect for
all of their property.
Nevertheless, it is uncertain how indigenous peoples’ “social organization, customs,
languages, creeds and traditions” are “recognized”; and though the language implies that
indigenous peoples are guaranteed inherent rights to their lands, the government is required
to “demarcate” their boundaries, which contradicts this notion of “original rights to the
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lands they traditionally occupy.” For instance, regarding the permanence of indigenous
peoples’ lands, it is stated: “The lands traditionally occupied by Indians are intended for their
permanent possession and they shall have the exclusive usufruct of the riches of the soil, the
rivers and the lakes existing therein” (Article 231, Para. 2). The term “usufruct” has a
meaning that questions what the authors intended regarding the “permanent” possessors of
the land. In the Oxford English Dictionary (2015a), usufruct means “The right to enjoy the use
and advantages of another’s property short of the destruction or waste of its substance.”
This definition suggests that indigenous peoples have the “exclusive usufruct” to natural
resources of land they do not own. Paradoxically, “permanent possession” of the land is not
equivalent to ownership of the land.
In addition to addressing the rights of indigenous peoples, Afro-Brazilians, and
“other groups,” their inclusion in education and the right to education are also underlined in
the Constitution. Education of the cultural diversity and history of the state is required by
law. Article 242, Para. 1 reads: “The teaching of Brazilian History shall take into account the
contribution of the different cultures and ethnic groups to the formation of the Brazilian
people.” While it is meaningful to recognize the contributions of the diverse cultures and
groups of Brazil within a historical context, it is equally—if not more—important to address
their present contributions (and experiences) as well. Education, in general, is considered “a
right of all,” and it is identified as a “duty of the State and of the family,” which “shall be
promoted and fostered with the cooperation of society, with a view to the full development
of the person, his preparation for the exercise of citizenship and his qualification for work”
(Article 205). Again referencing “with the cooperation of the society” the government, as
well as families or households, must ensure that education is intended to guarantee the
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development and advancement of one’s citizenship, as well as secure employment. This
education is to benefit “the full development of the person” (though the pronoun references
that follow are in the masculine third person “his,” it is assumed that this applies to all
persons regardless of gender or sex), so all the all-encompassing capacities and potentialities
of education are implied here.
The “principles” upon which general education should be based include: equality of
access and status: “equal conditions of access and permanence in school”; the right to access
knowledge, to study, and to learn: “freedom to learn, teach, research and express thought, art
and knowledge”; diversity of teaching methods and styles and educational institutions:
“pluralism of pedagogic ideas and conceptions and coexistence of public and private
teaching institutions”; free education in public schools; “appreciation of the value of
teaching professionals” by “guaranteeing, in accordance with the law,” professional training
and development for teachers at public schools, a “professional minimum salary,” and
admissions to teaching positions are solely based on national public entrance exams and
teaching credentials; “democratic administration of public education, in the manner
prescribed by law; and a “guarantee of standards of quality” (Article 206(1-7). Although, not
all these seven requirements of education could necessarily be defined as “principles,” they
do represent the standards upon which the government upholds for education in general.
Equal access and quality of education are also very abruptly included among these principles,
but how equal access and quality standards are to be enforced and upheld are absent from
this article. Nonetheless, Article 211(Para. 1) further expands on the responsibility of the
state to ensure equal and equitable access to quality education through financial support of
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public education systems and institutions (as private education is not addressed here): The
government is required to
finance [public schools] and shall have, in educational matters, a redistributive and
supplementary function, so as to guarantee the equalization of the educational
opportunities and a minimum standard of quality of education, through technical and
financial assistance to the states, the Federal District and the municipalities.
Thus “equalization of educational opportunities” (i.e., equitable measures) and “a minimum
standard of quality” are dependent upon government support–financial and otherwise—at
the federal, state, and municipal levels. In this same article, it is emphasized that primary and
secondary education hold precedence above tertiary education: “The states and the Federal
District shall act on a priority basis in elementary and secondary education” (Article 211,
Para. 2) and that “In the distribution of public funds, priority shall be given to the providing
for the needs of compulsory education (i.e., primary and secondary education), as set forth in
the national educational plan [discussed in a later sub-section]” (Article 211, Para. 3). Thus,
considerations for higher education are not a “priority” when juxtaposed to primary and
secondary levels of education.
A “definition,” or more so, the prescribed roles and relationships of higher education
institutions are introduced in Article 207: “The universities shall have didactic, scientific,
administrative, financial and property management autonomy and shall comply with the
principle of non-dissociation of teaching, research and extension.” Each university,
therefore, should have control over its own affairs, ensuring that they maintain a relationship
between teaching, research, and extension programs. The government does not define the
moral, academic, or administrative affairs of universities. Access to higher education is
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mentioned in the article that follows: “The duty of the State towards education shall be
fulfilled by ensuring . . . access to higher levels of education, research and artistic creation
according to individual capacity” (Article 208(5)). Access to individual capacity, as discussed
in the previous chapter neglects consideration of unequal capacities at the individual level
due to systemic inequalities that far precede schooling at the tertiary level. In spite of the
government’s freedom of autonomy at the tertiary level, Article 214 reveals the government’s
intent to standardize education in the country by introducing a national education plan—
across all levels of education—with five main initiatives: 1) “eradication of illiteracy”; 2)
“universalization of school assistance”; 3) “improvement of the quality of education”; 4)
“professional training”; and 5) “humanistic, scientific and technological advancement of the
country.” Equal or equitable access is not among the five main initiatives presented, but
improving the overall quality of education is one of the priorities. The national education
plan is discussed in more detail later in a sub-section.
While study and innovations in science and technology hold great significance in the
Constitution (mentioned on 27 and 23 occasions, respectively), especially for advancing
socioeconomic development, research, and teaching and learning in higher education
(“universities [or more specifically, “scientific and technological research institutions”] are
permitted to hire foreign professors, technicians and scientists as provided by law”
(amendment to Article 207)), the chapter entitled “Science and Technology” is completely
separate from the education section in spite of its very close association to the characteristics
and outcomes of higher education. Why this disassociation is made, therefore, is unclear.
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Lei de Diretrizes e Bases da Educação (Law of Guidelines and Basis for National Education)
Lei de Diretrizes e Bases da Educação (LDB) was signed in 1996. Passing of LDB
was the first attempt of the Brazilian government to indicate its understanding that
education was of national concern and responsibility. This milestone was the first step, on
behalf of the government, to organize and provide standardized references at the national
level, addressing a wide spectrum of educational needs and a recent government investment
in education (Mossini, Marcondes, & Teodoro, 2013). LDB addresses: the scope of
education covered by the legislation, the principles and purpose of education, the right to
education and to educate or teach, the organization and structure of education, levels of
education and methods of teaching (at the levels of: basic education, early childhood,
primary or elementary education, secondary education or high school, “mid-level” technical
and/or vocational education, youth and adult education, professional education, higher
education, and special education), education professionals, financial resources, general
provisions, and temporary provisions. Article 1 of the legislation specifies that education
includes: “the formative processes taking place in family life into everyday life, at work, in
education and research institutions, social movements and civil society and cultural events.”
Education, as referred to in this legislation, is specific to formal education: “the education
that develops predominantly through education in the institutions themselves” (Article 1.1)
and regarding its applicability, “Schooling should be bound to the working world and social
practice” (Article 1.2). Education, as “defined” in the first article, however, suggests to be
influenced by informal sources of education as well (i.e., family life, culture, and social
movements). Thus, “Education, the duty of the family and the state, inspired by the
principles of freedom and ideals of human solidarity, is for the full development of the
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student, his preparation for the exercise of citizenship and his qualification for work”
(Article 2). This pattern of education and its relationship to the labor market already
prominently emerges within the first two articles of LDB.
Focusing on equal and equitable access to quality higher education for minorities and
indigenous peoples, however, LDB initially and briefly introduces these issues in terms of
required principles of the national education system: “equal conditions for access and staying
in school” (Article 3(I)); “freedom to learn, teach, research and promotion of culture,
thought, art and knowledge,” which promotes notions of cultural diversity and knowledge,
as well as inclusive education (Article 3(II)); “pluralism of ideas and pedagogical concepts”
(Article 3(III)) and “respect for freedom and appreciation to tolerance,” which both further
emphasize the concept of unity in diversity and encouragement of diverse educational and
curricular approaches, (implicitly) including minority and indigenous knowledge systems;
“professional enhancement of school education” (Article 3(VII)) and “standard of quality
assurance” (Article 3(IX)) both focus on improving and maintaining a specific standard or
measure of quality within all levels of education; “linking between education, work and social
practices” (Article 3(XI)); and “consideration of ethnic-racial diversity” (Article 3(XII)).
This last principle of recognizing cultural diversity is evident in several sections of
LDB. Complementary to the Constitution’s law requiring the “establishment of
commemorative dates of high significance for the various national ethnic segments” in the
country (Article 215, Para. 2), LDB has named November 20 as “Dia Nacional da
Consciência Negra” or “National Black Awareness Day” (Article 79-B). According to the
UNESCO Office in Brasilia (2012), National Black Awareness Day was envisioned by poet,
professor and researcher Oliveira Silveira (1941-2009) from the Brazilian state of Rio
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Grande do Sul. The proposed date is meant to celebrate a regained awareness by the Black
community about its great worth and contribution to the progress and diversity of the
nation.
Also resounding the requirements of the teaching of Brazilian history legislation in
the Constitution, LDB’s Article 26.4 states: “teaching of history in Brazil will take into
account the contributions of different cultures and ethnic groups that form the Brazilian
people, especially the indigenous, African and European backgrounds,” but unlike the
Constitution, this article explicitly mentions indigenous and African influences, as well as
European (Asian was not included in spite of comprising one of the four major ethnic/racial
groups in Brazil). Promotion of these history lessons, however, are limited to the category of
“basic education.” As a matter of fact, Article 26a(1-2) emphasizes the necessity to learn
about Afro-Brazilian and indigenous cultures, including their history, their “struggle” in
Brazil, and their roles in the “formation of the national society” (26a(1)). The history of
Afro-Brazilians and indigenous peoples in Brazil “will be delivered within the entire school
curriculum, especially in the areas of arts education and Brazilian literature and history”
(26a(2)), which suggests that the contributions of Afro-descendants and indigenous peoples
do not extend to the sciences. Article 28, Para. 1 is rather unique to the status of indigenous
and quilombola (Maroon) schools:
The closure of Indigenous and Maroon [quilombola] schools must be preceded by a
statement of the legislative body of the respective education system [the municipal or
state educational ministry that has jurisdictive authority of where the school is
located], which must consider the justification presented by the [Ministry of
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Education], the analysis of the diagnosis of the impact of the action [to close the
school], and the manifestation of the school community.
This article manifests the government’s preemptive plan and awareness that it is familiar
with the closing of indigenous and quilombo schools due to a number of undisclosed
reasons, and/or it anticipates that the schools will close due to a number of undisclosed
reasons. Requiring triangulation of evidence to justify the closure of an indigenous or
quilombola school may also suggest that opposition to such schools prevails within Brazilian
society even though the “justification presented” by the Ministry of Education is left
unexplained in LDB and the original legislation that this statute is based upon. Nonetheless,
schools for indigenous and quilombola peoples and communities are singled out, while
Afro-descendant schools are completely omitted.
Similar to their coverage in the Constitution, the education of indigenous peoples
and communities holds greater weight than the education of Afro-descendants in LDB. For
instance, it is required for the government, in collaboration with its “agencies for culture and
assistance to the Indians,” (not in collaboration with indigenous peoples and communities
directly, however) to “develop integrated teaching and research programs . . . for bilingual
and intercultural education for indigenous peoples” (Article 78). These “general provisions”
for the education of indigenous peoples are based on the following objectives: 1) to maintain
the historical records, “ethnic identities,” and appreciation of languages and sciences of
indigenous peoples and their communities (Article 78(I)); and 2) to safeguard access to
information and technical and scientific knowledge from national, “other Indian,” and “nonIndian” societies for indigenous peoples and communities (Article 78(II)). The government,
therefore, seems to play a central role in the educational strategies and priorities of the state’s
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indigenous communities. However, regarding its establishment of teaching and research
programs in intercultural education, indigenous peoples are to participate in the planning
process (Articles 79-79.1). Concentrated efforts on indigenous peoples’ education in the
national education plan (discussed in a later sub-section) are initiated in LDB as well. The
required national education plan objectives for indigenous education laid out in LDB
include: “strengthening [i.e., self-preservation of] the socio-cultural practices and the mother
tongue of each indigenous community”; “maintain[ing] programs of specialized [educational
or teaching] staff training”; “develop[ing] curricula and programs, including . . .
corresponding cultural [contexts] to their communities”; and “prepar[ing] and publish[ing]
systematically specific and differentiated teaching materials (Article 79.2(I-IV)). With all the
emphasis on cultural and identity preservation of indigenous peoples and communities, it
was interesting to discover that there were no indications of indigenous peoples having
autonomy over their own education and schooling (if they desire it). Within higher
education, vaguely-expressed special measures are also permitted in respect of indigenous
traditions “without prejudice to other actions” in both public and private universities in the
form of education, “student assistance [offered to low-income students to help them enroll
and stay enrolled in higher education],” [and] to “stimulate research and development of
special programs” (Article 79.3). This is the first and only reference to higher education for
either indigenous peoples or Afro-Brazilians in the legislation.
General access to higher education is more visible in portions of the text of LDB,
but again, it is of lowest priority when compared to access to primary and secondary
schooling: “In all administrative spheres, the Government will ensure first access to
compulsory education, according to this article, looking then to the other levels and types of
316

education, as the constitutional and legal priorities” (Article 5.2). Of course, the difference
between access to “compulsory education” and higher education is that access to the latter is
based on very different criteria; it is not freely open to all as primary education is. “Access to
higher levels of education, research and artistic creation is according to individual capacity”
(Article 4(V)). This article is an exact duplicate of Article 208(5) of the Constitution
regarding access to higher education. The same argument for the disregard of unequal and
inequitable opportunities for capacities to develop at the earliest stages of schooling still
stands. Additionally, “higher levels of education, research,” and arts are not solely limited to
general universities and colleges, but they are definitely included as one form of higher
learning (as indicated in the various levels of education discussed in LDB that are postsecondary (e.g., professional education, adult education, higher education)). This clause on
access to higher education has not been amended in spite of the passing of Lei de Cotas
(Quota Law) in 2012 (discussed in the following sub-section). Most likely, the government
did not find it necessary nor contradictory to amend the statute to address special measures
for access to higher education for minorities, indigenous peoples, and low-income
households, especially since Article 5.5 reads: “To ensure compliance with the requirement
of education, the Government will create alternative forms of access to different levels of
education, regardless of previous schooling.” Higher education, therefore, is implied to be
included among the “different levels of education.” Although access to higher education is
sporadically addressed in parts of LDB, chapter 4 of the law is devoted to guidelines
regarding higher education. Regarding this discrepancy, therefore, there is a vague reference
to undergraduate admissions processes in higher education, stating that admissions are
“open to candidates who have completed high school or equivalent and have been classified
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in the selective process” (Article 44(II)). Furthermore, the federal and state governments are
required to “progressively correct disparities in access and ensure the minimum standard of
educational quality” (Article 75).
Quality or standards of education are to be at a “minimum,” which is defined as “the
variation and minimal quantity, per student, of essential inputs for the development of the
teaching-learning process” (Article 4(IX)). Regardless of this “definition,” the minimum
standard or measure of quality is quite vague and nearly indiscernible to comprehend.
Nevertheless, it is the responsibility of the state to “ensur[e] national evaluation process[es]
of school performance in primary, secondary and higher education, in collaboration with
education systems, [aim] at setting priorities and improving the quality of education” (Article
9(VI)). Reiteration of at least a minimum level quality or standard within higher education is
also factored in regarding financial support of higher education (Article 71(I); Article 74;
Article 75.2). There is an exception in Article 47.4 regarding the offering of evening classes
at higher education institutions, which stresses the importance of maintaining “the same
quality standards maintained during the day . . . ensuring [a] necessary budget forecast” at
public institutions. Hence, equal levels of quality in day and evening course offerings are
dependent upon the availability of funds.
Lei de Cotas (The Quotas Law)
Lei de Cotas (Law No. 12.711) was unanimously passed by the Supreme Court of
Brazil in April 2012 and per Article 9 of the legislation, the law was enforced on the same
day it was signed by President Dilma Roussef (August 29, 2012). When slavery ended in
1888, there were no segregation or U.S. “Jim Crow-like” laws in Brazil, resulting in a largely
“mixed-race” demographic of mostly European, African, and Amerindian descendants.
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Regardless of the absence of such laws, social and economic disparities along “racial” lines
are significantly pronounced throughout the country. So the decision to implement a
nationwide quota policy in all public universities was markedly uncharacteristic of Brazil’s
legislative history in the area of race relations, but some legislators and government officials
felt it was necessary to make such a dramatic shift in order to address the visible schism.
Brazil’s education system is highly decentralized, so the emergence of the first few
independent affirmative action and quota policies surfaced at only a few universities (e.g.,
State University of Rio de Janeiro, University of Brasília). Lei de Cotas (2012 Quota Law), a
form of affirmative action passed by Superior Tribunal de Justiçais (Superior Court of
Justice), is a federal law applicable to all public universities and technical colleges.
The intended goal behind Lei de Cotas is to achieve equitable access to higher
education for select underrepresented populations at public higher education institutions
throughout the state, and it has four separate criterion options in establishing quotas for
admissions. Thus, the quota legislation somewhat conflates which persons or groups are
identified and targeted, particularly, across economic and ethnic or racial lines. Article 1 of
the law specifies that the law is reserved for access to public universities for undergraduate
students who have successfully completed public secondary school. It further mentions that
regarding “filling vacancies referred to in this article, 50% (fifty percent) should be reserved
for students from families with incomes at or below 1.5 the minimum wage (one-and-a-half
of the minimum wage) per capita” (Article 1, Para. 1). Thus, the remaining 50% of
admissions are reserved for students who come from households with a family income
above minimum wage and a half salary. So the determining factor in this instance is on
income level. Although the first article of this affirmative action legislation indicates
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eligibility criteria for quotas is based on socioeconomic status, it is evident that the authors
of the law recognize a correlation between race or ethnicity and class in Brazil. Article 3
mentions that the mandated one-half of admissions spots reserved in every public university
shall be filled, per course and turn, by self-declared black, mixed race and indigenous
peoples, in at least equal proportion to the population of blacks [“pretos”], browns
[“pardos,” which refers to persons of mixed race, usually black and white] and
indigenous peoples [indígena] in the unit of the Federation where the institution
exists, according to the latest census of the Brazilian Institute of Geography and
Statistics (IBGE).
Thus in addition to eligibility based on income, those students who self-identify themselves
as “black, mixed race, or indigenous” are also eligible to apply for admission to public
universities—wealthy and poor alike. In other words, first of all, at least 50% of admissions
seats at public universities must be reserved for public school students (since most wealthy,
Euro-descendant students who attend private schools receive privileged academic training,
and therefore, have a disproportionately competitive academic advantage when applying to
public universities in the country (Cottrol, 2004)). Then, of the 50% of seats reserved for
public school students at least half of those seats are reserved for applicants whose family
household incomes are 1.5 times the minimum wage. Lastly, if for example, it was assumed
that 51% of the state of Rio de Janeiro is populated by Black, mixed race, and indigenous
peoples, then 13 seats must be reserved for those demographics whose family incomes are
less than or equal to the income threshold, and 13 other seats must be guaranteed for that
same demographic with more financially stable families. Within this framework, a lowincome black or mixed-race student applying to a state university (which in Brazil are
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traditionally the best and cheapest schools (Cottrol, 2004)), has “four distinct scenarios of
review” by an admissions counsel regarding admission: one under general admissions, the
second under the public school quota, another under the low-income sub-quota, and lastly
under the state demographic sub-quota. However, admission for these four respective (and
often overlapping) groups is dependent upon the proportion of the population they
represent in the state (i.e., “the unit of the Federation”) in which the university is based. For
example, in the northeastern state of Bahia, Black, mixed race, and indigenous peoples
represent a total 80% of the population, while in the southern state of Santa Catarina, they
only make up 16% of the population (H.J., 2013), and these statistics are based on the most
up-to-date IBGE census data, so there is no guarantee that all peoples are equally
represented and accounted for in IBGE’s data. Furthermore, there is no evidence that selfdeclared classifications on the basis of class, ethnicity, race, or indigeneity are aligned with
those students who self-declare themselves as black, mixed race, or indigenous for
admissions to higher education institutions, and since the minimum total of black, mixed
race, and indigenous peoples within a state is also a determining factor for admissions to
higher education, there are no distinctions made between them. Reliability on such data,
therefore, is faulty. In addition to 50% of admissions reserved in all federal or public
universities, administrations at “mid-level technical education” colleges are also to reserve
“at least 50%” of their spaces for admission to students who complete primary education.
Article 6 calls for a collaborative monitoring and evaluation of the quota law: The
Ministry of Education and the Secretariat for the Promotion of Racial Equality [(SEPPIR)]
“shall be responsible for monitoring and evaluation of this law, in consultation with
Fundação Nacional do Índio (National Indian Foundation) or FUNAI program.” How
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frequently this monitoring occurs, however, is not specified. Replacing the former Serviço de
Proteção ao Índio (SPI) or the Indian Protection Service, FUNAI is a unit of the Brazilian
government’s Ministry of Justice, and it was established under Law No. 5.371 on December
5, 1967. FUNAI’s “institutional mission is to protect and promote the rights of indigenous
peoples in Brazil,” including the sustainable development of indigenous peoples and their
lands (FUNAI, 2015). According to Survival International (2013), FUNAI also has a General
Coordination Unit of Uncontacted Indians (CGII), making FUNAI “the only government
department in the world which is dedicated to the protection of indigenous peoples who
have little or no contact with national society and other tribes.” While the role and function
of FUNAI may be unique, it has also been responsible for some controversies regarding the
rights of indigenous peoples, and although FUNAI may work with indigenous peoples and
communities to some extent, there is no documented evidence that indigenous peoples work
at FUNAI (Minority Rights Group, 2007). Nonetheless, FUNAI’s successes and failures are
far beyond the reach and scope of Lei de Cotas. Furthermore, the cooperative monitoring
efforts of the Ministry of Education, SEPPIR, and FUNAI are all either agencies or subdivisions of the federal government excluding civilian representation of any kind. There is no
collaborative or consultative measures with targeted populations that would be directly
affected (i.e., poor or low income, Black, mixed race, indigenous).
Article 7 addresses the evaluation of the quota program following a 10-year period
from when it was passed into law [in 2022], particularly “reviewing the special access
program for black, mixed race, and indigenous students as well as those who have completed
secondary education at public schools, to higher education institutions. Although the law has
not yet been fully implemented, an interim monitoring and reviewing process seems to be
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lacking; there is no mention either of any research or assessment to be conducted by the
government regarding upholding and improving the quality of education under this new
legislation. Article 8, the final article of the legislation, grants public universities and technical
colleges a four-year grace period, requiring that at least 25% of the vacancies (12.5%) be
reserved each year until 2016, at which time 50% of vacancies must be reserved for “Black,
mixed race, and indigenous students” and/or students from poor or low-income
households.
Plano Nacional de Educação (National Education Plan)
Plano Nacional de Educação (PNE), translated into the “National Education Plan”
was voted on and approved by the Brazilian Chamber of Deputies on June 30, 2014. PNE is
intended to gradually increase the amount of resources invested in education until it reaches
10% of the nation’s gross domestic product (GDP) (Nascimento, 2014). According to the
Constitution, in the next ten years, the 20 PNE goals will have to be met, including: raise
literacy rates; increase access to childcare facilities, high schools, professional education
entities, and public universities; free, universal of school care for children between four and
five years of age; and the availability of full-time schooling for at least 25% of middle-school
students. By June [2015], states and municipalities will have one year to develop their own
education plans, which must be based on this approved national plan” (Nascimento, 2014).
The purpose of PNE is to: 1) Increase school enrollment rates; 2) improve quality at all
education levels; 3) “overcome social and regional inequalities related to access, permanence
and success in schools”; and 4) democratize the management of public education (Simões &
Taranto Goulart, 2006, p. 3).
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Although PNE includes 20 goals, this sub-section focuses on only three of them that
are specific to higher education—12, 13, and 14 (Goals 15-18, although relevant to higher
education to some degree, focus on the standardized and advanced training of teachers of
basic education, and therefore, are not discussed in this section). Goal 12 aims to increase
the gross and net enrollment rates in higher education, while ensuring quality of education
and expansion of admissions in public institutions. Goal 13 addresses quality improvement
of higher education and increasing the number of higher education faculty with master’s and
doctoral degrees. Finally, Goal 14 targets an increase in overall enrollment rates at the
graduate level of study. These three goals are highly relevant to the inquiry, particularly since
they target goals related to access and quality within higher education institutions and
systems. Each of these goals also has a number of practical strategies associated with them in
order to achieve the corresponding goal, but again, only relevant strategies are analyzed here.
More specifically, the twelfth goal of PNE is: to increase the gross enrollment rate in
higher education to 50% and the net rate (people between the ages of 18 and 24 years) to
33%, while maintaining a quality-level of provision and expansion of new registrants to at
least 40% within the public sector. Access-related strategies of concern for Goal 12 include:
optimizing the capacity of the physical structure and human resources of public higher
education institutions in order to “expand access and graduation” rates (12.1); promoting the
offering of free public higher education primarily for teacher training and teachers of basic
education, particularly in the areas of science and math and to fill in the gaps of professions
in specific fields (12.4); promoting diversity by broadening inclusion policies and student
assistance (for students from low-income households) within public and private higher
education institutions, as well as “reduc[ing] ethnic-racial inequalities” by increasing access
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and retention rates of “students graduating from public schools, Afro-descendants,
indigenous peoples, and students with disabilities, pervasive developmental disorders, and
high ability or giftedness, in order to support their academic success” (12.5); increasing the
average participation of “historically disadvantaged groups in higher education, including
through the adoption of affirmative action policies, as according to the law (12.9); ensuring
conditions for accessibility in higher education institutions in the form of legislation (12.10);
“extending specific services to rural populations, indigenous communities, and quilombolas
[Maroons] relating to access, retention, completion, and training of professionals [in order]
to work [with] these populations” (12.13); institutionalizing a program composed of a digital
collection of bibliographic and audiovisual references for undergraduate courses, ensuring
accessibility for persons with disabilities. (12.15); and consolidating national and regional
selection processes for access to higher education as a way to overcome isolated or outlying
entrance exams (12.16). There are several broad strategies proposed to expand access to
higher education institutions, therefore, ranging from physical restructuring offering free
public higher education to promoting diversity policies and implementing affirmative action
legislation, especially for indigenous peoples, Afro-descendants, quilombolas, persons with
disabilities, and persons from low-income households. It is unclear how some strategies can
help improve access. For instance, how optimizing the physical structures of higher
education institutions and increasing human resources help facilitate higher enrollment rates
is unclear. Other strategies, on the other hand, such as implementing inclusion policies or
affirmative action legislation are directly related to equitable access measures for
disadvantaged groups.

325

Goal 12 also includes strategies that highlight the need for improving quality within
higher education institutionally and systemwide, such as: promoting studies and research to
examine the need for coordination between training, curriculum, research and the world of
work, considering the economic, social and cultural needs of the country” (12.11);
consolidating and expanding programs and actions to encourage student mobility and
teaching of undergraduate and graduate courses in both national and international contexts,
owing to the enrichment of higher education (12.12); mapping the demand and provision of
top-level staff training, particularly in the math and sciences, considering the development
needs of the country, technological innovation, and improving the quality of basic education
(12.14); restructuring and improving the quality of decisions regarding evaluation, regulation,
and supervision of higher education authorization procedures (i.e., courses, institutions,
accreditation) (12.19); and strengthening the physical networks of multifunctional
laboratories of ICT educational services (IES) and ICTs in the strategic areas defined by
policy and national science strategies, technology, and innovation (12.21). Quality
improvements within higher education for Goal 12 are concentrated in advancing material
and physical initiatives such as: preparedness for the workforce, internationalization of
higher education through study and teaching, high-level training of teaching staff in STEM
fields, improvement of administrative measures, and solidifying and expanding relationships
through IES and ICT development and delivery. However, there are no strategies introduced
that specifically aim to serve indigenous peoples, Afro-Brazilians, or disadvantaged groups
(probably since the question of equal or equitable access is more relevant to these respective
populations).

326

The next goal, Goal 13, is set to “increase the quality of higher education,” as well as
increase the number of master’s and doctoral degrees among professors or instructors
throughout the Brazilian higher education system to 75% and to ensure that at least 35% of
all faculty have doctoral degrees. Consequently, by proposing this goal, it is assumed that
increasing the number of graduate degrees among higher education teaching staff will in turn
help increase the quality of higher education overall. “Perfecting the Sistema Nacional de
Avaliação da Educação Superior” (SINAES) or National Evaluation System of Higher
Education by “strengthening assessment actions, regulation, and supervision” (13.1) is an
example of maintaining quality standards, which was similar to what was iterated as a quality
improvement strategy for Goal 12. Other relevant Goal 13 strategies include: encouraging
ongoing self-assessments of higher education institutions, and subsequently, the participation
of self-assessment committees to help improve methodologies of assessment (13.3);
fostering improvements in the quality of pedagogy-related courses and degrees and ensuring
faculty gain a combination of general and specific training and teaching practice, as well as
education addressing “ethnic-racial relations, diversity and the needs of people with
disabilities” (13.4); raising the standard of quality of universities so that they effectively carry
out institutional research, especially in “strictly graduate” programs (graduate programs that
only award master’s and doctoral degrees)58 (13.5); encouraging the formation of a
consortium of public higher education institutions to support action at the regional level by
developing an integrated institutional development plan and ensuring greater national and
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There are two categories of graduate-level (post-tertiary) study in Brazil—“lato sensu” literally meaning “in
the broad sense” or “broadly” and “strictu sensu,” meaning “in the strict sense” or “strictly.” The former refers
to specialized courses and MBAs that result in a certificate of completion, and the latter refers to master’s and
doctoral programs that confer diplomas and academic titles (i.e., “Master” or “Doctor”) (Significados, 2014).
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international visibility in teaching, research, and online programs (13.7); and providing initial
and ongoing training of technical and administrative staff members of higher education
institutions and systems (13.9). Strategies related to improving the quality of higher
education in Goal 13 are more aligned with improving the quality of education and training
of faculty and staff and promoting transparency of institutions through self-accountability
(via assessments), networking (via consortia), pedagogical education and training, and
establishing institutional prominence at the national and the international levels. The aspect
on pedagogical education and training of faculty was the only strategy that clearly indicated a
benefit to disadvantaged groups and marginalized populations, and Goal 14 extends to
including strategies that promote graduate-level study among students from these particular
groups or communities.
The last goal of PNE discussed in this section—Goal 14—is to gradually increase the
number of enrollments in strictly graduate programs, so as to achieve an annual conferral of
sixty thousand master’s degrees and twenty-five thousand Ph.D. degrees nationally. In order
to achieve this goal, there are strategies in place to increase means of financing for graduate
study through official development agencies (14.1) and expanding the funding of graduate
students through the financial aid program (14.3). Growing the number of graduate
programs and their varying modes of delivery are strategies that the government also hopes
to utilize in increasing enrollment in graduate levels of higher learning by: expanding the
number of graduate courses offered including methods, such as distance learning resources
and technologies (14.4) and growing the number of graduate programs, especially doctoral
programs on new campuses, as part of public higher education institution expansion plans
(14.6). Strategies such as the internationalization of research and strengthening national and
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global research networks (14.9) and increasing the quality and quantity of scientific and
technological research, innovations, and higher education and corporate partnerships (14.3;
14.10; 14.11; 14.15) convey that an increase in master’s and doctoral degrees would help
swing the state into a highly competitive position within the global market. Lastly, Goal 14 is
also framed by strategies that promote social welfare and environmental justice including:
implementing actions to reduce ethnic, racial, and regional inequalities and to encourage the
involvement of rural populations and indigenous and quilombola communities to enter
master's and doctorate programs (14.6); maintaining and expanding digital collections of
bibliographic references for graduate courses, ensuring accessibility for people with
disabilities (14.7); “encourage the participation of women in graduate courses, in particular
those related to the fields of engineering, mathematics, physics, chemistry, computers and
others in the sciences” (14.8); and
stimulate scientific research and innovation and promote the training of human
resources that enhances the regional diversity and biodiversity of the Amazon and the
Cerrado59 and the management of water resources in the semiarid region to mitigate
the effects of drought generating employment and income in the region (14.14).
PNE is the most comprehensive of the Brazilian laws covered in this section, and some of
these strategies are more aligned with improving the quality of research, teaching, and
learning, while expanding opportunities for access to higher education for disadvantaged
groups, including women, indigenous peoples, quilombolas, Afro-Brazilians, persons with
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The Cerrado, covering 20% of Brazil, is not nearly as recognized as the Amazon. Nonetheless, like the
Amazon, the Cerrado—the largest savanna (grassland ecosystem) in South America—is known for its native
habitats and rich biodiversity, which are being destroyed at a much faster rate than those of the neighboring
rainforest (World Wildlife Fund, 2015).
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disabilities, and rural populations. Only a select few goals and strategies were discussed here,
and overall, PNE goals are to be achieved within a ten-year period of legislation
implementation. So although some of the strategies proposed sound more ambitious and
optimistic than others, there is still time to apply them; and it will be interesting to see if and
how they evolve in language and content as the national education plan progresses over
time.
Iran
Iran’s legislation is rather distinct from that of Brazil and New Zealand, particularly
because its legislation and policies are based on an interpretation of Islamic law.60 In this
section, the focus will be on the Constitution, the Civil Code, the confidential
memorandums of the Islamic Revolutionary Cultural Council, and the Ministry on Science,
Research and Technology’s letter to Iranian universities.
Constitution of the Islamic Republic of Iran
The Constitution of the Islamic Republic of Iran, adopted into law on October 24,
1979, has a unique preamble to the laws that are subsequently introduced, offering a
historical account of the cultural, economic, social, and political climate of the nation as it
transitioned during the Islamic Revolution of 1979. The introductory section offers a
postcolonial narrative that reflects themes of struggle, oppression, resistance, and
empowerment in the midst of “Western” domination, colonization, and imperialism. Victory
was claimed by the Islamic Revolution due to its “unique characteristic[s]”—unlike Iranian
movements of the past—of being “religious and Islamic” (Preamble). The introduction to
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The author believes it is important to emphasize that “Islamic law,” as interpreted into state legislation varies
from state to state. There is no “universal” understanding of Islamic law that has been exemplified thus far
(An-Na’im, 2009).
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the section immediately following the preamble, titled “The Vanguard of the Movement,”
referring to the Islamic Revolution, reads like a hybrid of a liberation theology discourse and
an epic narrative:
Imam Khomeini's crushing protest against that American plot, The White
Revolution,61 which was a step taken with a view to strengthening the foundations of
the despotic regime62 and consolidating Iran's political, cultural and economic links
with World Imperialism, was the motive force behind the united uprising of the
nation.
The Islamic Revolution, therefore, and its proponents are portrayed as victors, who managed
to defeat the onslaught and oppression of a “Westernized” regime of tyrants because of their
deviation “from the true Islam.”
From the beginning of the introduction of the articles, the foundation of the Iranian
Constitution is revealed: Article 12 of the Constitution sets the religious legal framework for
the entire Constitution: “The official religion of Iran is Islám and the Twelver Ja’fari school
of [Shi‘ī]63 religion, and this principle will remain eternally immutable.” It is thus declared
that Shi’a Islám is the official religion of Iran, and the fact that it is “eternally immutable”
highlights a very robust emphasis of its “permanence,” as dictated by the drafters of the
Constitution. This article also marks the first reference to education in the Constitution, but
it is a reference to religious education, in particular. Article 12 continues,
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Launched by Shah Mohammad Reza Pahlavi in 1963, the White Revolution included a sweeping series of
secular reforms in Iran. The Shah advertised the White Revolution as a step towards westernization, but many
also believed he had political agenda; the White Revolution (a name attributed to the fact it was bloodless) was
a way for him to legitimize the Pahlavi dynasty (Siavoshi, 1990).
62 This is a reference to the Pahlavi dynasty or regime under Mohammad Reza Shah Pahlavi.
63 This insertion is included in the original text of the Constitution. This is not the author’s’ insertion.
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Other Islamic schools . . . are to be accorded full respect, and their followers are free
to act in accordance with their own jurisprudence in performing their religious rites.
These schools enjoy official status in matters pertaining to religious education, affairs
of personal status (marriage, divorce, inheritance, and wills) and related litigation in
courts of law. In regions of the country where Muslims following any one of these
schools of fiqh [Islamic jurisprudence] constitute the majority, local regulations,
within the bounds of the jurisdiction of local councils, are to be in accordance with
the respective school of fiqh, without infringing upon the rights of the followers of
other schools.
Islamic schools in Iran are considered superior to any other educational institution in the
country, particularly because of their strict adherence to shari’a (moral code or law of a
prophetic religion) and fiqh. The extent and breadth of the legislative power bequeathed to
such religious schools is another indication of their status and prestige, as according to the
state. The core of this Constitution is its emphasis on following Islamic law.
Consequently, the Islamic Republic also makes it very clear who is included (and
excluded) in its recognition of religious minorities. In Article 13 of the Constitution, it reads:
Zoroastrian, Jewish, and Christian Iranians are the only recognized religious
minorities, who within limits of the law, are free to perform their religious rites and
ceremonies, and to act according to their own canon in matters of personal affairs
and religious education.
The recognized minorities are all religious traditions that preceded Islám, and therefore,
Iranians belonging to any of the three religious communities are “the only recognized
religious minorities,” and they also hold seats in Parliament. This article implicitly specifies a
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differentiation between “‘Ahl al-Kitáb” or “People of the Book” (the “Book” refers to the
book of divine revelation) refers to Muslims, Jews, and Christians specifically, and was later
extended to include Zoroastrians (in Iran) as “dhimmi,” and therefore, it also implicitly
specifies what religious minorities are excluded—all those that are not mentioned here.
Dhimmi are non-Muslims (i.e., Jews, Christians, and Zoroastrians) who are protected by a
contract between Muslim authorities and non-Muslims living in an Islamic nation or state.
The contract is protected under Islamic law. When asked what the term “People of the
Book” specifically referred to, Ayatollah Khomeini responded that “non-Muslims of any
religion are najess” or unclean and kafar, meaning non-believers of God and deniers of the
Prophethood of Muhammad (Nemat, 2008). When asked what the status of ‘Ahl al-Ketab
(people of the book: Muslims, Jews, and Zoroastrians), was in relation to purity, he said:
“Non-Muslims of any religion or creed are najess.” Correspondingly, the rights of “nonMuslims” are to be respected (to the limits of “Islamic justice and equity”):
In accordance with the sacred verse; (“God does not forbid you to deal kindly and
justly with those who have not fought against you because of your religion and who
have not expelled you from your homes” [60:8]), the government of the Islamic
Republic of Iran and all Muslims are duty-bound to treat non-Muslims in conformity
with ethical norms and the principles of Islamic justice and equity, and to respect
their human rights. This principle applies to all who refrain from engaging in
conspiracy or activity against Islam and the Islamic Republic of Iran (Article 14).
So this dichotomy exists between Muslims (including the government) and “non-Muslims”
even though the latter is to be treated according to the “norms and . . . principles of Islamic
justice and equity.” Furthermore, it is stated that oppression is forbidden in Islám: “negation
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of all forms of oppression, both the infliction of and the submission to it, and of dominance,
both its imposition and its acceptance” (Article 2(6)(c)). A paradox exists, however, in that
the rights of non-Muslims, according to their own religious or cultural beliefs, do not appear
to be protected. Rather, only their rights, as dictated by Islamic law, are respected, meaning
that some of their rights are not. These particular articles are introduced in chapter I of the
Iranian Constitution titled “General Principles.” Thus the “general principles” lay out those
who the constitutional laws are applicable to as well as those who are excluded from their
protections and rights.
The role of the government is responsible for “ensuring political and social freedoms
within the framework of the law” (Article 3(7)) and “the participation of the entire people in
determining their political, economic, social, and cultural destiny” (Article 3(8)).
Furthermore, “the abolition of all forms of undesirable discrimination and the provision of
equitable opportunities for all, in both the material and intellectual spheres” (Article 3(9))
and “securing the multifarious rights of all citizens, both women and men, and providing
legal protection for all, as well as the equality of-all before the law” (Article 3(14)) are based
on the “framework of law” the Islamic Republic subscribes to. Those persons and groups
that actually benefit from these rights and freedoms is limited to Muslims, Zoroastrians,
Jews, and Christians (according to the Islamic Republic of Iran). So “participation . . . in
determining . . . destiny,” freedom from “undesirable discrimination,” and “equitable
opportunities . . . in material and intellectual spheres” do not apply for persons and groups
who are not Muslim or belonging to one of the three legally recognized religious minority
groups. There are some clear indications that regardless of the recognition of three religious
minority groups, it is Islamic law that dictates the rights of the peoples. There are 28
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independent references to Islám and 189 mentions of “Islamic” (excluding references to the
“Islamic Republic”), including 12 occurrences of “Islamic criteria” and one reference to
“Islamic law”). The lawful responsibility of the government in “the expansion and
strengthening of Islamic brotherhood and public cooperation among all the people” (Article
3(15)) and “framing the foreign policy of the country on the basis of Islamic criteria,
fraternal commitment to all Muslims, and unsparing support to the mustad’afiin [the
oppressed] of the world” (Article 3(16)) further elucidate the “framework” within which
these laws function. These laws are based on the government’s understanding of “Islamic
interpretation,” as is the identification of the “oppressed of the world.”
Chapter III of the Constitution, “The Rights of the People,” does not include any
mention or reference to religious minorities, but rather to Iranian citizens who are
considered “people of the book,” since this is already explicated in the preliminary chapter
of the Constitution. Although Zoroastrians, Jews, and Christians are formally recognized as
religious minorities and people of the book, it does not mean they are exempt from
experiencing discrimination. In this chapter, the word “People” specifically refers to Iranian
citizens “of the book.” Article 19 in chapter III indirectly addresses the rights of “tribal”
peoples and racial, ethnic, and linguistic minorities: “All people of Iran, whatever the ethnic
group or tribe, to which they belong, enjoy equal rights; and color, race, language, and the
like, do not bestow any privilege.” Again, it is important to reiterate which peoples or groups
are included in the category of “people” here; Bahá’ís, Mandeans, Yarsanies, and other nondisclosed religious minorities do not have rights regardless of their belonging to one or more
of the social classifications listed in the article. Article 20 echoes a similar notion: “All
citizens of the country, both men and women, equally enjoy the protection of the law and
335

enjoy human, political, economic, social, and cultural rights, in conformity with Islamic
criteria.” Only Iranian “citizens” are granted such protections of the law, excluding national
minorities from the same rights. As in many Islamic states, “Islamic criteria” (i.e., Islám and
Islamic law or sharí‘a (moral code or law of a prophetic religion)) are defined to varying
degrees by each state government. In other words, there is no consistent, universal
interpretation or application of Islamic law around the world (as of yet) due to the
adaptation of Islám to divergent political motivations and cultural beliefs or traditions (Said,
1978) and Iran’s government has its own interpretation as well.
Article 22 takes a noticeable shift from the articles preceding it, particularly due to its
specification for conditional rights and protections of Iranians: “The dignity, life, property,
rights, residence, and occupation of the individual are inviolate, except in cases sanctioned by
law.” Upon further exploration of the Constitution, one can easily detect contradictions,
such as in Article 23 regarding individual beliefs (as opposed to collective beliefs): “The
investigation of individuals’ beliefs is forbidden, and no one may be molested or taken to
task simply for holding a certain belief.” If Article 23 holds true, then would it not naturally
disavow Article 13 regarding the recognition of “only” three religious minorities? The
Iranian government has argued on numerous occasions that indeed there are no
contradictory references, because “according to Islamic law,” the only people protected by
any and all of the rights within the Constitution are “people of the book” (Yeor, 2002).
Regarding education, Article 30: “The government is responsible for providing the
means for free public education for everyone up to the end of the secondary stage. It must
expand free higher education to the extent of the nation’s capacity to do so.” The benefits of
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education are also addressed, as in Article 43 of Chapter IV “Economy and Financial
Affairs” reads:
The economy of the Islamic Republic of Iran, with its objectives of achieving the
economic independence of the society, uprooting poverty and deprivation, and
fulfilling human needs in the process of development while preserving human
liberty, is based on the following criteria:
1. The provision of basic necessities for all citizens: housing, food, clothing,
hygiene, medical treatment, education, and the necessary facilities for the
establishment of a family
Thus, the economic and social benefits of education to the nation are addressed in this
article, and most importantly, so it is its capacity to “[fulfill] human needs in the process of
development while preserving human liberty.” Thus, the potential of education to promote
socioeconomic development while ensuring the rights of the people is also recognized. It is
also stated, that the government will achieve “the attainment of self-sufficiency in scientific,
technological, industrial, agricultural, and military domains, and other similar spheres”
(Article 3(13)), and although education (or higher education) is not referenced in this article,
it is definitely assumed that higher education will be a key determinant in achieving “selfsufficiency” or independence from other states in these economically-driven sectors.
In chapter 4 of this dissertation, projected eminence surrounding formal education
and higher learning in Persian and contemporary Iranian society were briefly addressed.
Education is still perceived as a superior sphere of society, particularly higher education.
Higher education is not always directly mentioned, but it is definitely implied in several
sections of the Constitution. Article 2 of the Constitution presents the foundational
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“system” of beliefs the Islamic Republic’s laws are based upon (e.g., the belief in one God,
“divine revelation [i.e., Islám] and its fundamental role in setting forth the laws”; and “justice
of God in creation and legislation,” to name a few). One of the beliefs mentioned in Article
2 that stands out for the purposes of this inquiry is about the significance of higher or
advanced learning: “the exalted dignity and value of man [used as universal for humankind in
this context], and his freedom coupled with responsibility before God; in which equity,
justice, political, economic, social, and cultural independence, and national solidarity are
secured by a number of factors including “sciences and arts and the most advanced results
of human experience, together with the effort to advance them further” (Article 2(6)(b)).
Coupling the advancement of the arts and sciences with the attainment of equity, justice, and
the like, not only reinforces the benefits of higher education, but it is elevated to the level of
worship and upholding one’s “responsibility before God.” Comparatively, “the Islamic
Republic of Iran has the duty of directing all its resources to . . . goals” (Article 3), including:
“free education and physical training for everyone at all levels, and the facilitation and
expansion of higher education” (very similar to Article 30) and “strengthening the spirit of
inquiry, investigation, and innovation in all areas of science, technology, and culture, as well
as Islamic studies, by establishing research centers and encouraging researchers” (Article
3(4)). The development and dissemination of knowledge in these fields through research and
the establishment of research facilities are very much aligned with some of the capacities of
higher education institutions and higher levels of learning. Furthermore, the expansion of
free higher education institutions could potentially help advance and achieve this degree of
knowledge-sharing.
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The value and status of careers in education and higher education, in particular, is
held in high regard in Iran, and this is evident by the fact that in order to draft and approve
constitutional amendments or revisions,”[t]hree representatives from among the university
professors,” along with representatives from the Islamic Consultative Assembly, judiciary
branch, Council of Ministers, heads of the three branches of government, and ten
representatives selected by the “Leader”64 (to name a few), must also be included among
those who comprise the Council for Revision of the Constitution (Article 177(9)).
Equity in education is not addressed, but “Islamic equity is”:
In order to ensure Islamic equity and cooperation in chalking out the programs and
to bring about the harmonious progress of all units of production, both industrial
and agricultural, councils consisting of the representatives of the workers, peasants,
other employees, and managers, will be formed in educational and administrative
units, units of service industries, and other units of a like nature, similar councils will
be formed, composed of representatives of the members of those units. The mode
of the formation of these councils and the scope of their functions and powers, are
to be specified by law” (Article 104).
The law, as has been discussed above, is selective in which persons and groups it applies to,
however.
Regarding language in schools, Article 15 specifies that Persian is the official
language of the country, and therefore, “Official documents, correspondence, and texts, as
well as textbooks, must be in this language and script,” but acknowledgement of minority
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An abbreviated reference to the Supreme Leader of Iran, who is the head of state and of the government.
The Supreme Leader holds the highest ranking authority (political and religious) in the country.
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languages is implied in the remainder of the article: “However, the use of regional and tribal
languages in the press and mass media, as well as for teaching of their literature in schools, is
allowed in addition to Persian.” While legally-recognized religious minorities are listed in the
Constitution, ethnic or “tribal” peoples or groups are not identified more specifically. Due to
its linguistic history of Islám, as the “language of the Qur’án and Islamic texts and teachings .
. . and since Persian literature is thoroughly permeated by this language, it must be taught
after elementary level, in all classes of secondary school and in all areas of study” (Article 16).
However, there is no indication of the teaching or learning of Arabic (the original language
of Islám) in tertiary levels of schooling as well. For the most part, higher education courses
are taught in Persian (unless the discipline or study of focus is on Arabic and/or Islamic
studies).
While quality of education or higher education is not a topic of discussion in the
Constitution, plentiful statutes alluding to “Islamic criteria” make it clear that quality and
standards of education would be interpreted by the Islamic Republic as according to Islamic
law. As a matter of fact, Islamic laws appear to uphold a superior standard in the country’s
legislative measures. Regarding pluralism for instance, “[p]olitical parties, societies, political
and craft associations, and Islamic or recognized minority religious associations may be
freely brought into being” as long as “no violation is involved of the principles of
independence, freedom, national unity, Islamic standards, and the foundations of the Islamic
Republic. No person may be prevented from joining, or compelled to join, one of the
above” (Article 26). Another example is presented regarding the authority of judges in
passing and approving legislation, which is forbidden, not only if it is beyond their executive
power, but also if it is “in conflict with the laws or the norms of Islám” (Article 170).
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Civil Code of the Islamic Republic of Iran
The Civil Code or qánún-e madaní is “a series of regulations controlling all civic and
social relations between individuals in the various circumstances of their lives”(Siavoshi,
1990), and its laws are dictated by Islamic law. It was originally drafted in the 1920s and
completed in 1935.
The first explicit or implicit mention of education in the Civil Code is in reference to
the moral education of children:
If the physical health or moral education of the child is endangered as a result of
carelessness or moral degradation of the father or mother who are in charge of its
custody the court can take any decision appropriate for the custody of the child on
the request of its relatives or its guardian or the Public Prosecutor (Article 1173).
The gravity of maintaining the physical wellbeing of a child is equivalent to nurturing the
child’s moral education. Furthermore, moral education is not only the responsibility of the
parents, but it is also the state’s obligation to ensure that the moral education of children is
fostered and developed. General education is also acknowledged as an imperative
responsibility to be nurtured by parents (Article 1178) and husband and wife (1104).
Similarly, the remaining statutes on education focus on the parental roles and responsibilities
of the education of the child (Article 1169; Article 1170; Article 1178; Article 1191).
Aside from the importance of moral education and the general education of children
holding great significance in the Civil Code, discourses regarding education—whether formal
or informal—are limited to children. Higher education is not addressed in any section of the
Civil Code, as there are no other direct or indirect references to higher levels of learning
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among adults. Additionally, there are no references to any minority groups, resulting in a gap
between its intended role to serve as an extension of the Constitution.
Islamic Supreme Revolutionary Cultural Council’s 1991 Memorandum
On February 25, 1991, a confidential memorandum was issued by the Islamic
Supreme Revolutionary Cultural Council (ISRCC) on “the Bahá'í question” and signed by
Supreme Leader Khamenei himself, marking an increase and systemization in efforts to
thwart the development of the Iranian Bahá’í community through more “silent” means
(Affolter, 2005; Buck, 2003; International Federation for Human Rights, 2003). The
confidential memorandum, also known as the “Golpaygani Memorandum,” since it was
personally drafted by Dr. Seyyed Mohammad Golpaygani, Secretary of the ISRCC and
“Head of the Office of the Supreme Leader” (of Ayatollah Ali Khameini) was brought to the
attention of the public in a report by the then UN Human Rights Commissioner Mr.
Galindo Pohl (Commission on Human Rights, 2003), and the policy recommendations of
the document are still in force (Affolter, 2005; BIC, 2014; Buck, 2003). In spite of the
confidential or private nature of the memorandum, it bears semblance to a national policy
that would otherwise be public (even though the words “CONFIDENTIAL” are printed at
the top of the document conveying the government’s surreptitiousness), organizing the
methods of oppression used to persecute Bahá’ís, and containing specific recommendations
on how to block the progress of the Bahá'í communities both inside and outside Iran
(Affolter, 2005). The memorandum also publicly introduced the government’s formal agenda
regarding Bahá’ís’ access to higher education (as educators and learners).
The Golpaygani Memorandum includes the following opening statement:

342

[C]oncerning the instructions of the Esteemed Leader which had been conveyed to
the Respected President regarding the Bahá’í question, we inform you that, since the
respected President and the Head of the Supreme Revolutionary Cultural Council
had referred this question to this Council for consideration and study, it was placed
on the Council’s agenda [for three separate sessions].65
Although the phrase “the Bahá’í question” is ambiguous at first, it becomes clear early on as
to how the topic was addressed, which parties were involved, and what its underlying
meaning is.
Golpaygani mentions, “the recent views and directives given by the Esteemed Leader
[a reference to the Supreme Leader Ayatollah Siyyid Ali Hosseini Khamenei]66 regarding the
Bahá’í question were conveyed to the Supreme Council and that Iranian legislation and
policies—some which are undefined or unknown—were considered when discussing “the
Bahá’í question”: “In consideration of the contents of the Constitution of the Islamic
Republic of Iran, as well as the religious and civil laws and general policies of the country,
these matters [regarding the Bahá’í question] were carefully studied and decisions
pronounced.” “The Bahá’í question” still has a rather cryptic meaning, but by utilizing the
word “question,” while understanding the various considerations that have been raised, it is
clear it suggests that the Bahá’í “issue” requires further consideration or discussion, but even
so what this issue would be remains unclear up to this point in the memorandum.
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“The Bahá'í question” was included on the agendas for sessions held on July 24, 1987, January 22, 1991, and
February 5, 1991, marking a four-year gap after its initial inclusion as a topic of discussion in the ISRCC’s
sessions (ISRCC, 1991).
66
Ayatollah Siyyid Ali Hosseini Khamenei is the second Supreme Leader of Iran since the Islamic Revolution.
He has been Supreme Leader since succeeding Ayatollah Ruhollah Khomenei after his death in 1989. Ayatollah
Khamenei has the title of “Siyyid,” meaning he has direct patrilineal descent from Muhammad's daughter,
Fatimih or Fatimah.
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Golpaygani further writes, “In arriving at the decisions and proposing reasonable ways to
counter the above question, due consideration was given to the wishes of the Esteemed
Leadership of the Islamic Republic of Iran.” In addition to relying on the Constitution and
other various state policies and legislation, the role of the Supreme Leader is clearly
significant here, implying that the issue or question is extremely important (since the highest
ranking representative of the state has also weighed in). Additionally, in this context, to
“counter” something means to “speak or act in opposition to” it (OED, 2015b), suggesting
that plans regarding how to oppose or challenge Bahá’ís have been consulted upon in
ongoing sessions of the ISRCC.
Golpaygani continues, expanding upon the Supreme Leader’s directive “[that] ‘in this
regard a specific policy should be devised in such a way that everyone will understand what
should or should not be done.’ Consequently, [several] proposals and recommendations
resulted from these discussions” (ISRCC, 1991). The proposals and recommendations
referred to were shared with the Supreme Leader since “[t]he respected President of the
Islamic Republic of Iran, as well as the Head of the Supreme Revolutionary Cultural Council,
while approving these recommendations, instructed [the ISRCC to convey them to Ayatollah
Khamenei] so that appropriate action may be taken according to his guidance.” Thus, the
primary actors—all of whom represent high-ranking positions among the state’s governance
structure—behind the drafting and planning of this policy are mentioned in this
memorandum, which again indicates the gravity of this matter.
Although the definition of Bahá’í and the reason for needing specific policies
regarding this particular group are never explained in the memorandum, the proposals and
recommendations make it clear that the underlying foundation of this policy discourse
344

revolves around the simple idea that such a policy is necessary if a Bahá’í identity exists; and
the presence of this identity must bear some numerical significance or burden if a policy that
requires such a degree of consideration and participation is required for implementation.
There are three general categories or themes that emerged from the series of discussions on
the Bahá’í question: their “general status” under the state’s governance; their educational and
cultural status; and their legal and social status. Regarding this general status, “They will not
be expelled from the country without reason” (A(1)), “They will not be arrested, imprisoned,
or penalized without reason” (A(2)), and “The government’s dealings with them must be in
such a way that their progress and development are blocked” (A(3)) (ISRCC, 1991). The
pronoun reference of “they” obviously refers to the collective body of Bahá’ís. Specifying
that “they” are not to be banned from the country or arrested, jailed, or charged “without
reason” understandably means that with reason—whatever that reason may be (since it is not
indicated here)—they can be banished and/or imprisoned. The third and final point
regarding the general status of Bahá’ís, however, is clearly an outlier. As iterated in
Golpaygani’s quoted words of Ayatollah Khamenei, the first two instructions focus on what
should not be done by the state, and the third focuses on what should be done. The
government’s “dealings with them [emphasis added]” should ensure that Bahá’ís do not
progress nor develop, foreshadowing their intended extinction. When people or societies do
not advance, grow, or develop, they remain stagnant unable to contribute to the
advancement and development of the greater society. In other words, they become useless.
It may be that being confined to a jail cell or exiled would be preferable to being denied to
progress as a human being and as a community.
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In the section about the educational and cultural status of Bahá’ís, the memorandum
states: “They can be enrolled in schools provided they have not identified themselves as
Bahá’ís” (B(1)), and “[p]referably, they should be enrolled in schools which have a strong
and imposing religious ideology” (B(2)). First of all, there is a contradiction in these two
statements—On the one hand, Bahá’ís are denied access to schools if they self-identify as
Bahá’ís, and on the other hand, Bahá’ís should be enrolled in schools that have a strong
ideological foundation in Islám (because of their Bahá’í identity). The quality of education is
not addressed in the latter point, but rather the type of education is—a “strong and imposing
religious ideology” that resounds one of the many acts of colonialism that resulted in forced
assimilation and learning of ideological doctrine in schools of the colonized. The schools
referenced here must refer to pre-tertiary levels since the next point is specific to higher
education. It is further continued that “They must be expelled from universities, either in the
admission process or during the course of their studies, once it becomes known that they are
Bahá’ís” (B(3)). Denying Bahá’ís access to higher education appears to be systematic plan, as
they will be denied at any stage of the higher education process “once it becomes known
that they are Bahá’ís,” which suggests the government may have or anticipate procedures in
place to indeed make their identities known. So clearly, this recommendation promotes
unequal and inequitable access to higher education based on a specific religious minority
group identity.
This Bahá’í identity, according to the government, seems to require a cleansing or
reformation (i.e., a countering) as in B(4), it is mentioned: “Their political (espionage)
activities must be dealt with according to appropriate government laws and policies, and
their religious and propaganda activities should be answered by giving them religious and
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cultural responses, as well as propaganda.” Political “espionage” committed by the Bahá’ís
“must be dealt with” in adherence to government legislation and policy (including this
memorandum) in addition to coercing their consumption of “religious and cultural
responses,” which are unclear. To distinguish between religion and culture is unique here,
especially since the Constitution and Civil Code make it clear that Islamic law is the
foundation of all governance throughout the state. Words such as “espionage” brand Bahá’ís
as enemies of the state, reinforcing the “traitor” label among many others. In addition to
these specific government’s plans of counteraction, the state also requires “Propaganda
institutions (such as the Islamic Propaganda Organization) [to] establish an independent
section to counter the propaganda and religious activities of the Bahá’ís” (B(5)). To counter
“propaganda” with “propaganda” seems rather counterintuitive, and the characteristics,
qualities, or descriptions of either forms of propaganda are missing. However, strategy B(6)
makes it clear that the purpose of these counter-initiatives regarding the educational and
cultural status of Bahá’ís extend far beyond the government’s jurisdiction within the state:
“A plan must be devised to confront and destroy their cultural roots outside the country.”
Strong contentious words such as “confront and destroy” express that Bahá’ís are a threat to
the state regardless of where they live in the world, and therefore, the core of their “cultural”
identities must be uprooted and extinguished. These patterns or themes expressed thus far
reveal a blueprint for the government’s genocide of Bahá’ís—a genocide in the emblematic
sense that aims to exterminate and annihilate the multifaceted identity of the Iranian Bahá’í
community.
The government’s mandates regarding the legal and social status of Bahá’ís further
expands upon this secret blueprint, but again, they also include some inconsistencies. For
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instance, it was mentioned previously that the government wishes to block the progress and
development of the Bahá’í community, but C(1) assumes their living status in society is equal
to all other Iranians: “Permit them a modest livelihood as is available to the general
population,” meaning that they should live according to the minimum standards of quality
life as the rest of the “general population.” As long as having basic human rights does not
influence “them” to become Bahá’ís, then the government will grant them such rights so
that their quality of life is above minimum standards: “To the extent that it does not
encourage them to be Bahá’ís, it is permissible to provide them the means for ordinary living
in accordance with the general rights given to every Iranian citizen,” including “ration
booklets, passports, burial certificates, work permits, etc.” (C(2)). Their basic rights are
denied, however in areas of employment within the public sector, as the memorandum
states, “Deny them employment if they identify themselves as Bahá’ís” (C(3)), including
“any position of influence, such as in the educational sector, etc.” (C(4)). Thus Bahá’í
teachers and professors are not permitted to work within the general or higher education
sectors if they self-identify as Bahá’ís in order to prevent any “influence” they may have on
their students.
Reiterations of “they,” “them,” and “their” clearly refer to the collective identity of
Bahá’ís—not their individual identities, as their individual identities are not considered and
are most likely irrelevant to this particular policy document. In addition to the usage of
evocative, disparaging language, such pronoun references conjure an othering posture,
resulting in a dichotomous trend of “us versus them,” the state versus the Bahá’ís. The
memorandum is concluded with Golpaygani’s signature, and underneath his signature, in his
own handwriting, Supreme Leader Ayatollah Khamenei wrote: “In the Name of God! The
348

decision of the Supreme Revolutionary Cultural Council seems sufficient. I thank you
gentlemen for your attention and efforts,” which was also followed by his signature.
Receiving the Supreme Leader’s approval on this policy document indicates that it was
passed through the highest channels of Iran’s governance system. Also, Ayatollah
Khamenei’s reference to the “attention and efforts” of “gentlemen” further reinforces the
superior socio-political status of men and the dominant patriarchal system that dictates the
laws of the land.
Letter from the Ministry of Science, Research and Technology to Iranian Universities
During the 2006-2007 academic year, the main tactic employed by the Iranian
government to deprive Bahá’ís of access to higher education was through expulsions.
Approximately 900 Bahá’í students took the national entrance exam in June 2006, and nearly
56% of them passed and were listed as eligible to apply to university. Only 200 Bahá’í
students managed to enroll in universities, but most of them were gradually expelled “over
the course of the academic year as their identity as Bahá’ís became known to university
officials” (Bahá’í International Community, 2008, p. 39). It soon became clear that those
expulsions reflected official government policy, which was confirmed in a confidential letter
written in 2006 by the government’s Ministry of Science, Research and Technology (MSRT)
instructing 81 universities (both public and private) to expel any student who is discovered
to be a Bahá’í. The letter was written and signed by Mr. Asghar Zári‘í, a high-ranking official
of MSRT.
Similar to the Golpaygani Memorandum, this letter also included the words
“Confidential” (but in this instance, it was not written in all capital letters, and it was in boldface type, still marking the significance of the privileged contents of the letter). The subject
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of the letter reads, “Banning of the education of Bahá’ís in universities.” The drafting of the
letter is based on the policy measures set in the memorandum. It begins: “in accordance with
decree number 1327/M/S, dated 6/12/69 [25 February 1991], issued by the Supreme
Revolutionary Cultural Council and the notification of the responsible authorities of the
Intelligence [Office],” it continues, “if Bahá’í individuals, at the time of enrolment at
university or in the course of their studies, are identified as Bahá’ís, they must be expelled
from university,” which again iterates both unequal and inequitable access to higher
education to Bahá’ís simply because of their religious minority identities, citing section C(4)
of the memorandum. The letter concludes, “Therefore, it is necessary to take measures to
prevent the further studies of the aforementioned [individuals] and forward a follow-up
report to this Office,” and the list of recipients of the letter—the 81 public and private
universities—is provided after Zári‘í’s signature. This confidential letter from the Ministry of
Science, Research and Technology (MSRT), the branch of government that oversees and
administers higher education regulations throughout the state, is an extension of a specific
section (C(4)) of the memorandum, and its level of authority and discretion further indicates
that like the memorandum, it is also a policy document. The letter is very concise, but its
intentions are clear, and like the memorandum, there is no reason provided as to why Bahá’ís
are discriminated against aside from discovery of their identities.
New Zealand
New Zealand is a constitutional monarchy with a parliamentary system of
government. There is no entrenched law that forms the New Zealand constitution, but it
does have an “uncodified constitution.” The uncodified constitution of New Zealand is a
combination of laws. According to the New Zealand Constitution Act 1986, the
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Constitution of New Zealand is comprised of the following separate legislative measures:
Constitution Act 1986; New Zealand Bill of Rights Act 1990; Electoral Act 1993; Treaty of
Waitangi; and Standing Orders of the House of Representatives. Only the relevant texts,
however, were analyzed for this study and are included in the table above (7.1). Most of the
laws—aside from the historical Treaty of Waitangi (1840)—were signed into law in the
twentieth century.
Treaty of Waitangi
The Treaty of Waitangi—New Zealand’s founding document—was a written
agreement made in 1840 between the British Crown (the monarch) and more than 500
Māori chiefs. After that, New Zealand became a colony of Britain and Māori became British
subjects. However, Māori and Europeans had different understandings and expectations of
the treaty. Although the writing of the treaty intended to create unity, different
understandings of the treaty (including differences between the English and Māori
translations), and breaches of it, have caused conflict. From the 1970s, the general public
gradually came to know more about the treaty, and efforts to honor the treaty and its
principles expanded, but more efforts are necessary on all sides in order to truly honor the
Treaty of Waitangi and the rights of Māori (Orange, 2012).
For many years, Māori members of Parliament (MPs) had pressured for the treaty to
have statutory recognition, since it had no legal authority unless it was incorporated into
New Zealand law. With the aim of improving relationships between the Crown and Māori,
the government passed the Treaty of Waitangi Act 1975. Section 2 of the Treaty of Waitangi
Act 1975 defines Māori as “a person of the Māori race of New Zealand; and includes any
descendant of such a person,” but their association with the land was not included in this
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definition in spite of the primary objective of the Treaty of Waitangi Act 1975 being the
clarification of discrepancies regarding Māori land rights (and their sovereignty). This Act
established the Waitangi Tribunal and catalyzed a radical shift in the role of the treaty in the
nation’s life and governance. The Waitangi Tribunal was formed as a permanent commission
of inquiry to consider claims by Māori that the Crown had breached principles of the treaty.
The tribunal could also make recommendations to government on its findings from claim
hearings. However, its jurisdiction was initially restricted to hearing claims dating from 1975,
and for some years it had very little social and political influence. In 1985 the Tribunal’s
jurisdiction was extended to cover Crown acts and omissions since the signing of the treaty
in 1840. This opened up the nation’s historical record of Crown–Māori relationships to
intense scrutiny. Further amendments to the Treaty of Waitangi Act expanded the tribunal’s
membership and extended its capacity for research, hearings and report writing (Orange,
2012).
Although there are no references to educational rights or access in the Treaty of
Waitangi, its significance is marked by the evidence of British intentions of colonial rule over
Māori and Aotearoa.67 Most of the content is specific to land rights and sovereignty of the
British Crown and Māori. The Treaty is not too extensive—it is comprised of a preamble
and three articles, and it was first drafted in English and then translated into Māori by
missionary Henry Williams and his son Edward (Orange, 2012).
The meaning of the English version was not exactly the same as the sociocultural
implications of the Māori translation. For instance, in the English version of the Preamble, it
is stated that the Crown “invite[s] the confederated and independent Chiefs of New Zealand
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Mäori term for New Zealand, most commonly known to mean “long white cloud.”
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to concur in the following Articles and Conditions.” In the Māori translation, however, it is
stated that the Crown “presents to the chiefs of the Confederation chiefs of the subtribes of
New Zealand and other chiefs these laws set out here,” suggesting that the Māori chiefs are
not actually “invite[d] . . . to concur,” but rather, they are “present[ed]” with the laws instead
(Kawharu, 2004). Article One: the Māori version of the Treaty gave Queen Victoria
governance over the land, while the English version gave her sovereignty over the land,
which is a stronger term. Article Two: the Māori version guaranteed chiefs “te tino
rangatiratanga”—chieftainship over their lands, villages and treasured things. It also gave the
Crown a right to deal with Māori in buying land. The English version gave chiefs “exclusive
and undisturbed possession” of lands, forests, fisheries and other properties. It also gave the
Crown an exclusive right to deal with Māori over buying land. Article Three: both versions
gave Māori the queen’s protection and the rights of British subjects. (Kawharu, 2004;
Orange, 2012).
New Zealand Bill of Rights Act 1990
The New Zealand Bill of Rights Act 1990 (NZBORA) passed into law on August 28,
1990. Just as its name implies, the legislation focuses on the rights of citizens and noncitizens (legal residents or visitors) of New Zealand. There is no specific reference to higher
education or general education in the New Zealand Bill of Rights Act 1990, but there are
clauses that address the rights of minorities and non-discrimination. In Part 2 (“Civil and
political rights”), Section (§) 19 (“Freedom from discrimination”), the following is stated:
“Everyone has the right to freedom from discrimination on the grounds of discrimination in
the Human Rights Act 1993” (Subsection 1); and “Measures taken in good faith for the
purpose of assisting or advancing persons or groups of persons disadvantaged because of
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discrimination that is unlawful by virtue of Part 2 of the Human Rights Act 1993 do not
constitute discrimination” (Subsection 2) (The Human Rights Act 1993 is discussed in the
subsequent subsection). Thus § 19(1) refers to “freedom from discrimination,” as dictated in
the Human Rights Act 1993,68 and therefore, it is not necessarily explained what kind of
discrimination one has “freedom from.” However, § 19(2) specifically refers to measures
that aim to remedy marginalization and disparities resulting from discrimination. This
language suggests an awareness on the part of the authors that discrimination leads to
inequality, particularly in the form of rearing the reality of “disadvantaged” persons or
groups. Furthermore, the meaning of measures is not explained here (as they are fully
addressed in the Human Rights Act 1993), but it is specified that such measures should not
be considered as a means of discrimination (i.e., “positive discrimination”).
Section 20 (“Rights of minorities”) states:
A person who belongs to an ethnic, religious, or linguistic minority in New Zealand
shall not be denied the right, in community with other members of that minority, to
enjoy the culture, to profess and practice the religion, or to use the language, of that
minority.
This section explicitly reveals the government’s recognition of select minority groups, and it
solely emphasizes their collective rights (“shall not be denied the right, in community with
other members of that minority”)—not their individual rights as well. Referring to “ethnic,
religious, or linguistic” minorities suggests that no other minority groups exist in the country.
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When New Zealand’s Human Rights Act 1993 was enacted by parliament, its section on discrimination
replaced the language of the New Zealand Bill of Rights Act 1990.
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The absence of any reference to indigenous peoples or, more specifically, Māori, implies
both their non-existence and non-indigeneity in NZBORA.
Human Rights Act 1993
The Human Rights Act 1993 is a statute enforced into law by the Parliament of New
Zealand, which dictates laws regarding discrimination and human rights. It was a
consolidation and amendment of the Race Relations Act 1971 and the Human Rights
Commission Act 1977. It came into force on 1 February 1994. The Act governs the work of
the New Zealand Human Rights Commission and addresses its organization, proceedings,
and responsibilities; laws regarding “unlawful discrimination”; membership and obligations
of the Human Rights Review Tribunal; penalties for “inciting racial disharmony”; and
“miscellaneous provisions” regarding other forms of discrimination (i.e., license and
registration, access to and use of facilities, etc.). As referenced in § 19 (Subsection 1), the
laws regarding discrimination are laid out in the Human Rights Act 1993. Part 2, § 2,
“Prohibited grounds of discrimination,” includes a detailed list of classifications that cannot
be discriminated against, including: sex, marital status, religious belief, “ethical belief” (those
who “lack” a religious belief), color, race, “ethnic or national origins,” disability, age, political
opinion, employment status, family status, and sexual orientation. Indigeneity, however, is
not included in this list, but it can be “argued” that it would fall under either the category of
“ethnic or national origins” or “race”—even though it is clear that Parliament is aware of the
distinction since one of the criteria to be appointed to New Zealand’s Human Rights
Commission is “knowledge of, or experience in . . . the Treaty of Waitangi and the rights of
indigenous peoples” Part 1, § 11(a).
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“Discrimination in access to educational establishments” (Part 2, § 57) is also singled
out as a form of prohibited discrimination in Human Rights Act 1993. Section 57 is prefaced
with: “It shall be unlawful for an educational establishment, or the authority responsible for
the control of an educational establishment, or any person concerned in the management of
an educational establishment or in teaching at an educational establishment,” which, due to
its broad description, covers all responsible parties— Parliament, the private sector, and
other individuals or groups that run or govern educational institutions. This section further
states that which is “unlawful” on the part of educational establishments and their
authorities or administrative bodies: a) “to refuse or fail to admit a person as a pupil or
student”; b) “to admit a person as a pupil or a student on less favorable terms and
conditions than would otherwise be made available”; c) “to deny or restrict access to any
benefits or services provided by the establishment”; or d) “to exclude a person as a pupil or
a student or subject him or her to any other detriment” as according to “any of the
prohibited grounds of discrimination” presented in Part 2, § 2. Although higher education
institutions are not specifically addressed in this legislation, they fall under the general
category of “educational establishments,” which are defined as “establishment[s] offering
any form of training or instruction and . . . educational establishment[s] under the control of
an organization or association referred to in section 40 [i.e., ‘Vocational training bodies’].”
There are exceptions to acts identified as unlawful discrimination in access to
educational establishments, however, as indicated in § 58, titled “Exceptions in relation to
establishments for particular groups.” In § 58(1), it is stated that “[a]n educational
establishment maintained wholly or principally for students of one sex, race, or religious
belief, or for students with a particular disability, or for students in a particular age group” is
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not regarded as discrimination in access to an educational institution, particularly if it
“refus[es] to admit students of a different sex, race, or religious belief, or students not having
that disability or not being in that age group.” Minority-serving institutions (MSIs) or
indigenous colleges or universities would also fall under this category of educational
establishments, but there is no explanation as to why denying admission to some persons or
groups solely on the basis of difference does not constitute an act of unlawful
discrimination. Furthermore, it is written:
Nothing in section 57 shall prevent an organization or association from affording
persons preferential access to facilities for training that would help to fit them for
employment where it appears to that organization or association that those persons
are in special need of training by reason of the period for which they have not been
engaged in regular full-time employment (§ 58(2)).
It appears that the terms “organization or association” loosely refer to “educational
establishments” even though they are not explicitly referenced, especially since this statute is
included under the heading “Discrimination in access to educational establishments.”
Educational establishments, therefore, are legally permitted to grant “preferential access to
facilities for training,” is an example of the law § 19(2) of NZBORA allowing for “Measures
taken in good faith” for “disadvantaged” peoples and groups. In this instance, however,
“preferential access,” is contingent upon a person or group gaining “regular full-time
employment” if they are otherwise unable to do so. Educational establishments, therefore,
are associated with employment here and most likely assumed to be centers of vocational
training. Therefore, there is no other indication of “preferential access”—what it may look
like and how it is carried out—to educational establishments aside from the benefits of
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“training” for employment. Nonetheless, “preferential access” or “measures” are implied in
§ 59, “Exception in relation to courses and counselling,” which permits educational
establishments to have and provide special courses or counseling services “restricted to
persons of a particular sex, race, ethnic or national origin, or sexual orientation, where highly
personal matters, such as sexual matters or the prevention of violence, are involved”—
another indication that Parliament is aware of internal and external disparities and that exist
for peoples and groups attending educational institutions. Other forms of unlawful
discrimination in various spheres and sectors of society, including “education,” are very
briefly mentioned in § 62(3)(j) on “Sexual harassment” and § 63(2)(j) on “Racial
harassment.”
A much broadly-phrased law on measures for specific persons or groups is § 73(1),
“Measures to ensure equality,” which reads: “Anything done or omitted which would
otherwise constitute a breach of any of the provisions of this Part” does not qualify as a
breach if “it is done or omitted in good faith for the purpose of assisting or advancing
persons or groups of persons, being in each case persons against whom discrimination is
unlawful by virtue of this Part” (§ 73(1)(a)). Again, the dependency of measures upon “good
faith” emerges for “assisting or advancing” peoples and groups who have been marginalized
due to discrimination.
Although there are no specific references to quality or standards of education for
minorities and indigenous peoples in the Human Rights Act 1993, there are inferences of the
intention to improve the level of understanding and enforcement of human rights in general.
There are five references to having “better” understanding, protection, compliance, or
dealing with human rights standards as laid out in international instruments. Specific to
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Māori rights, Part 1 § 5(2)(d)) calls for the Human Rights Commission “to promote by
research, education, and discussion a better understanding of the human rights dimensions
of the Treaty of Waitangi and their relationship with domestic and international human
rights law.” The level of standards implicitly suggested in this piece of legislation, therefore,
are dependent upon international human rights standards, which ironically, defer the
definition and level of “minimum” standards to the state.
Education Act 1989
Administered by New Zealand’s Ministry of Education, Education Act 1989 is a
comprehensive and extensive piece of legislation specific to all education-related matters in
the country. A three-tiered system of primary education, secondary education, and tertiary
education69 consisting of five categories of institutions, the education system in New Zealand
is constantly evolving. The Education Act was last amended in 2013. Although the
Education Act 1989 is very broad in scope, for obvious reasons, the analysis in this section is
limited to tertiary education and access for Māori. Content on higher education is divided
into 11 parts of the Education Act 1989: Part 13 (“General provisions relating to tertiary
education”); Part 13A (“Tertiary Education Commission”); Part 14 (“Establishment and
disestablishment of tertiary institutions”); Part 15 (“Administration of tertiary institutions”);
Part 15A (“Special provisions relating to polytechnics”); Part 16 (“Programs and students”);
Part 16A (“Membership of associations of tertiary students”); Part 1870 (“Private training
establishments”); Part 18A (“International students”); Part 19 (“Vice-Chancellors
Committee”); and Part 20 (“New Zealand Qualifications Authority”).
69 New Zealand’s legislation and policies use “tertiary education” in lieu of “higher education” to refer to any
higher education-related measures.
70 Parts 17 and 17A were repealed, but they are still identified as such in the Education Act 1989.
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Tertiary level or higher education institutions in New Zealand’s Education Act 1989
are collectively referred to as “institutions.” Any and all of the five following categories of
higher education classify as an institution: college of education, polytechnic, specialist
college, university, and wānanga (Part 13 § 159). The New Zealand government classified
each of these types of institutions of higher learning because they are assumed to share one
or more of the following unique characteristics: 1) “they are primarily concerned with more
advanced learning, the principal aim being to develop intellectual independence”; 2) “their
research and teaching are closely interdependent and most of their teaching is done by
people who are active in advancing knowledge”; 3) “they meet international standards of
research and teaching; 4) “they are a repository of knowledge and expertise”; and 5) “they
accept a role as critic and conscience of society” (Part 14 § 162(4)(a)(i-v)). These
characteristics undoubtedly also reflect expectations of superior quality and standards
unmatched in other levels of education and learning discussed in the legislation. In addition
to meeting “international standards,” these institutions also focus on “more advanced
learning” to the extent of achieving “intellectual independence,” conveying leadership and
innovation in research and knowledge systems. Quality and standards aside, the purpose and
functions of higher education institutions are also evident through the explication of such
characteristics serving as mutually reinforcing spaces for teaching and learning, sources of
knowledge production and sharing, and fostering critical thinking and upholding ethical
standards within and beyond institutional walls.
The following five classifications of higher education or tertiary education
institutions include:
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•

College of education: an institution where “teaching and research required
for the pre-school, compulsory and post-compulsory sectors of education,
and for associated social and educational service roles”;

•

Polytechnic: an institution that includes “a wide diversity of continuing
education [options], including vocational training, that contributes to the
maintenance, advancement, and dissemination of knowledge and expertise
and promotes community learning, and by research, particularly applied and
technological research, that aids development”;

•

Specialist college: an institution that focuses on the “teaching and (if relevant)
research of a specialist nature that maintains, enhances, disseminates, and
assists in the application of knowledge and expertise”;

•

University: Somewhat similar to a polytechnic, it is an institution that
includes a “wide diversity of teaching and research, especially at a higher
level, that maintains, advances, disseminates, and assists the application of,
knowledge, develops intellectual independence, and promotes community
learning”; and

•

Wānanga: an institution characterized by “teaching and research that
maintains, advances, and disseminates knowledge and develops intellectual
independence, and assists the application of knowledge regarding ahuatanga
Māori (Māori tradition) according to tikanga Māori (Māori custom)” ((Part 14
§ 162(4)(b)(i-iv))

Colleges of education, therefore, are institutions that train and prepare educators or teachers
for various careers in the field of education. Polytechnics or institutes of technology
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specifically serve to advance the technology industry through the production of research and
knowledge. Specialist colleges focus on specialized fields for professional work opportunities
(e.g., medicine, psychiatry, etc.). Universities are similar to polytechnics or institutes of
technology, but they include a variety of diverse array of programs and disciplines for study
and research that extend beyond the field of technology. Lastly, wānanga are higher
education institutions that are framed by Māori indigenous knowledge systems and cultural
customs, offering undergraduate and graduate-level courses and programs similar to
universities. An alternative form of higher learning that is not stated here, but is offered
through one or more of these other types of tertiary education institutions is online or
distance learning through Web or Internet-based teaching and study of courses.
The establishment of wānanga indicates that the government is making efforts to
implement and accommodate indigenous/Māori identity and culture within the realm of
tertiary education. Emphasis on reproducing the physical demographics of local
communities within higher education administrations, councils, and boards is also by
ensuring that their membership is comprised of “ethnic and socio-economic diversity” of
the communities served by the institutions (§ 222AD(1)(b); § 171(4)(a); § 99 (1)(a)(i)).
Likewise, this legislation requires “that the council of a designated polytechnic should
include Māori” membership (§ 222AD(1)(a)) and that the appointment of members to the
Tertiary Education Commission is conditional upon consultation with the Minister of Māori
Affairs (§ 159D(1)). Also, the sex ratio in New Zealand is likewise a determining factor in the
representation on councils and boards, since on two occasions the legislation mentions (or
recalls) “the fact that approximately half the population of New Zealand is male and half the
population is female” (§ 171(4)(b); § 99 (1)(a)(ii)).
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Aside from the membership composition of administrative bodies within the tertiary
education system, specific statutes addressing access to higher education for minorities or
indigenous peoples or marginalized communities and other admissions criteria are also
addressed. Admission to tertiary education institutions in New Zealand is termed as
“enrollment” in the legislation. Eligibility for enrollment is contingent upon “if, and only if”
students meet the following criteria: “is a domestic student” or the institution’s council
“consents”; “the person holds the minimum entry requirements for the program or scheme
as determined by the council”; and if the person meets the minimum age requirement set by
an institution at the institutional, program, or schematic level (§ 224(2)(a-c)). Exceptions are
made for students 20 years of age and older and for international students if they meet all the
necessary requirements for admission per the approval of New Zealand’s Qualification
Authority (NZQA). NZQA’s administrative scope is limited to the secondary and tertiary
education sectors in New Zealand, by administering the National Certificates of Educational
Achievement (NCEAs) for secondary school students and upholding quality assurance of
“non-university tertiary training providers” (NZQA, 2014). Admissions measures for some
students is indicated in § 224(6):
the council [of each tertiary institution] may, in the selection of the students to be
enrolled, give preference to eligible persons who are included in a class of persons
that is under-represented among the students undertaking the program or training
scheme.
The admissions for “under-represented” students, however, seems to refer to a numerical
minority that is disproportionally represented in the enrollment of a particular program or
discipline of study. So by “under-represented,” it may imply admission based on one or
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more social identity markers—ethnicity or race, sex or gender, disability, citizenship,
indigeneity, religion, socioeconomic status, for example, but this clause is an indication of
equitable measures regarding access. Nonetheless, this measure is similar to that of
“preferential access” mentioned in the Human Rights Act 1993 and “[m]easures taken in
good faith” to help advance and/or assist the progress of disadvantaged persons and groups
in spheres or sectors of society in which it would be deemed necessary to do so.
Additionally, there are sections of the Education Act 1989 that underscore the need
to foster and progress the education of minority and indigenous populations through other
means than equitable access measures. For example, New Zealand’s “Tertiary Education
Strategy” (Part 13 § 159AA), also known as TES, highlights the need to advance the status of
Māori students within higher education. According to the TES, “[t]he Minister [of
Education] must, from time to time, issue a tertiary education strategy that sets out”(§
159AA(1)) three government strategies—“long-term strategic direction” (§ 159AA(1)(a)) and
“current and medium-term priorities” for tertiary education (§ 159AA(1)(b)). The
government’s long-term strategic plan for tertiary education must include the following:
“economic goals”; “social goals”; “environmental goals”; and the “development aspirations
of Maori and other population groups” (§ 159AA(2)(a-d)). While it is rather significant that
enhancing Māori “aspirations” is one of the primary objectives—alongside economic, social,
and environmental goals, all of which are equally relevant to Māori and non-Māori
communities living in both rural and urban parts of the country—of the long-term Tertiary
Education Strategy, two understandings come to mind: 1) “Māori and other population
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groups” represent non-dominant groups in New Zealand, but the latter71 is not significant
enough (be it numerically or proportionally) to mention, so they are considered as
miscellaneous, as “Other,” representing the numeric, economic, social, civil minority (Even
grouping Māori with “other population groups” suggests the “othering” of Māori as well.).;
and therefore, 2) their “development” is unequal to non-Māori “and other population
groups.” Due to these factors, the government has identified the need to offer measures for
these respective groups.
More guidelines on equitable access measures and quality in terms of the
expectations of higher education for Māori and all other New Zealanders is presented in §
159AAA(1)(a-f), stating that tertiary education institutions and systems should: foster the
“efficient use of national resources, high quality learning and research outcomes, equity of
access, and innovation”; contribute “to the development of cultural and intellectual life in
New Zealand”; respond “to the needs of learners, stakeholders, and the nation, in order to
foster a skilled and knowledgeable population over time”; contribute “to the sustainable
economic and social development of the nation”; strengthen “New Zealand’s knowledge
base and [enhance] the contribution of New Zealand’s research capabilities to national
economic development, innovation, international competitiveness, and the attainment of
social and environmental goals”; and provide “for a diversity of teaching and research that
fosters, throughout the system, the achievement of international standards of learning and,
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The meaning of “other population groups” may evolve over time depending on the demographic landscape
of the country, but today, it most likely includes—but is not limited to—Pasifika, a term used to describe
Pacific Island migrants to New Zealand from Sāmoa, Tonga, the Cook Islands, Niue, Tokelau, Tuvalu, and
other, smaller nations, states, and territories of the Pacific. Most of these states were previously governed by
New Zealand, and some of them (e.g., Niue and the Cook Islands) retain close administrative ties with New
Zealand in spite of gaining independence. Tokelau, however, remains a dependent territory of New Zealand.
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as relevant, scholarship.” To some degree, there is some repetition and redundancy that
yields a theme of sustainability—of knowledge, the economy, livelihoods, and the
environment as mutually reinforcing for the state. Sustainability is dependent upon the role
of higher education institutions as sources of knowledge production and dissemination
through exemplary research and scholarship, particularly for the purposes of knowledge
sharing, international competition, and innovation (which is mentioned twice). This
reference to “high quality learning and research outcomes,” paralleled with “the achievement
of international standards reveals this high standard that the government sets for itself,
especially in conveying a desire to rank internationally. Embracing diversity within tertiary
education is manifested in two ways—through advancing “cultural and intellectual life” and
methods of teaching and research. All in all, these sound like notable attributes of tertiary
education as a whole, but these anticipated components of tertiary education are saturated by
the motivations for social and economic development on an international scale. The
contribution of research in achieving “national economic development,” the retention of a
“skilled and knowledgeable population,” and “international competitiveness,” for example
outweigh the benefits of diversity, equal and equitable access, and quality of higher education
for non-material means.
Tertiary Education Strategy 2014 - 2019
The Tertiary Education Strategy (TES), as mentioned in the preceding section, was
introduced in the Education Act 1989. Drafted and published by the Ministry of Education
and the Ministry of Business, Innovation and Employment, TES includes an extensive scope
and vision of tertiary education consisting of the five “institutions” or “tertiary education
organizations” (TEOs) throughout New Zealand (Ministry of Education & Ministry of
366

Business, Innovation and Employment, 2014). However, the government’s goals for the
current TES are predominantly motivated by the production of human capital to compete in
a global market—a concept that was just alluded to in the previous sub-section regarding the
roles and responsibilities of higher education in the Education Act 1989. The current
Tertiary Education Strategy 2014 - 2019 (TES 2014-2019) follows its inaugural predecessor
TES 2010 - 2015; and it “has been designed,” according to Steven Joyce, New Zealand’s
Minister for Tertiary Education, Skills and Employment,72 “to guide tertiary education and
its users (learners and businesses) towards a more prominent contribution to a more
productive and competitive New Zealand” (Ministry of Education & Ministry of Business,
Innovation and Employment, 2014, p. 2). The word “market,” referring to the economic or
labor market, is mentioned on 13 separate occasions throughout TES 2014 - 2019; and the
words “competition” and “competitive” or “competitiveness,” specifically denoting
competition in the “global” or international economy or market, are stated six, seven, and
two times, respectively. Furthermore, the overall state of tertiary education in New Zealand
is signified by an upward-moving trend characterized by results such as: achieving “high
levels” of participation and attainment; significant improvements and rewarding results in
the economic performance and value of the tertiary education system; higher qualification
and graduation rates; and an increase in enrollments among Māori and Pasifika students
(Ministry of Education and the Ministry of Business, Innovation and Employment, 2014).
These results, and the statistics provided to support them in TES 2014-2019, however, are
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New Zealand’s Minister for Tertiary Education, Skills and Employment is part of the Ministry of Education’s
portfolio and receives advisement from the Ministry of Business, Innovation and Employment (i.e., there is no
Ministry of Tertiary Education, Skills and Employment).
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national averages that mask the number of micro-level challenges and inadequacies that are
unaccounted for within and across New Zealand’s TEOs. The language and content of TES
2014 - 2019 suggests that its target audience is the “international competition” cited
throughout many sections of the legislation.
Even discourse on “access” in TES 2014-2019 is dominated by references to
international competition or the labor market. Nearly 67% of references to tertiary education
access are directly related to employers accessing skilled, qualified workers or students and
their acquisition of skills in order to secure employment. Only on one occasion, access to
“high quality, internationally recognized teaching staff” is mentioned (Ministry of Education,
2014, p. 18), but this is also within the context of establishing international relationships with
New Zealand tertiary education institutions so the state can become a global competitor.
Nonetheless, the tertiary system-wide improvements the government is focusing on address
both access and quality in more general terms. The three areas of system-wide improvement
the government include: access by “maintaining existing participation levels and improving
them, particularly for some groups”; achievement by improving the rate of qualification
attainment, the numbers of people progressing to further study, and the quality of provision
by TEOs”; and outcomes by “ensuring that more people benefit from tertiary education and
improve their economic, social and cultural outcomes” (Ministry of Education & Ministry of
Business, Innovation and Employment, 2014, p. 8).
Although adorned with language and content that resound motivations of
competition in the global economy, TES 2014-2019 includes six strategic priorities that
target areas of improvement within tertiary education that are directly or indirectly associated
with international economic standings: 1) development of skills for industry; 2) career access
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and options for “at-risk people”; 3) improving academic achievement for Māori and Pasifika;
4) improving literacy and numeracy among adults; 5) “strengthening research-based
institutions”; and 6) strengthening international relationships and “linkages” (Ministry of
Education & Ministry of Business, Innovation and Employment, 2014, p. 8). Through these
six strategic priorities, the government’s aim in implementing TES 2014-2019 is to achieve
economic, environmental, and social outcomes (per § 159AA(2)(a-c) of the Education Act
1989) through tertiary education. In identifying these outcomes, the government established
analogous strategic tertiary education outcomes for Māori through Priority 3 (titled
“Boosting Achievement of Māori and Pasifika”) (as mandated in § 159AA(2)(d) of the
Education Act 1989). In the introduction to these strategies, it reads,
In recognizing the role of Māori as tangata whenua [Māori term for indigenous
peoples of New Zealand, literally meaning “people of the land”] and Crown partners
under the Treaty of Waitangi, TEOs must enable Māori to achieve education success
as Māori, including by protecting Māori language and culture, and to prepare for
labor market success (Ministry of Education & Ministry of Business, Innovation and
Employment, 2014, p. 7).
Reference to the historic Treaty of Waitangi, despite its contentious points, conveys a mutual
understanding and reconciliation that must occur between “colonizer” (British) and
“colonized” (Māori) in advancing the progress of Māori in their educational endeavors for
their individual, collective identities. Language and culture comprise key components of
Māori identity. Furthermore, These “Māori cultural outcomes—such as greater knowledge
and use of Māori language and tikanga Māori, and development of mātauranga Māori”—are
strengthened through tertiary education, especially since “TEOs have a responsibility to
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contribute to the survival and wellbeing of Māori as a people” (Ministry of Education &
Ministry of Business, Innovation and Employment, 2014, p. 7). Although, Māori access to
tertiary education is not excluded from the government’s overall goal of “labor market
success,” there are parts of the legislation that do suggest the target audience is not limited to
national and international market stakeholders alone.
TES 2014-2019 is the first of New Zealand’s policies or legislative measures analyzed
here that integrates Māori language throughout the text. Since no English translation is
provided when Māori language is included, it appears that the government may assume that
the reader of the policy has some familiarity or knowledge of indigenous Māori language
and/or culture. Traditionally, policies or legislation that target Māori integrate Māori
language that refers to precolonial concepts of collective cultural and social identity such as
tangata whenua mentioned above. Other terms such as iwi or “tribe,” hapū, which are divisions
or sub-tribes of iwi comprised of groups based on genealogical descent or whānau (extended
families), tikanga Māori, which encompasses all customs and protocols of Māori culture,
mātauranga Māori, which is often used synonymously with wisdom, and lastly, te reo, meaning
“the language” (i.e., Māori language) are used in TES 2014-2019. Māori-specific policies and
strategies established by the Ministry of Education are also identified by Māori language
titles, including: “Ka Hikitia - Accelerating Success 2013-2017,” the Ministry of Education’s
Māori education strategy; “Tau Mai Te Reo,” the Ministry of Education’s Māori language in
education strategy; and “He Kai Kei Aku Ringa,” the Māori Economic Development
Strategy & Action Plan, which underlines a need to improve economic outcomes for Māori
and for New Zealand as a whole through stronger education and workforce connections
(Ministry of Education & Ministry of Business, Innovation and Employment, 2014).
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Integrating Māori language and words that have historical meanings preserving Māori
identity and culture prior to British colonization reveals—on the part of the government—
an attempt to acknowledge and address the need for appreciation, preservation and
reconciliation of relationships with Māori and tikanga Māori.
In 2001, in preparation for its subsequent drafting of TES, the New Zealand
government turned to identifying key strategies for improving the quality of Māori
participation in tertiary education by establishing the Māori Tertiary Reference Group
(MTRG), a sector-based group of advisors equipped to inform the Māori government about
“Māori tertiary issues,” particularly through its drafting of a Māori Tertiary Education
Framework,73 what the Ministry of Education calls an “ongoing development” that include
“evolving iterations . . .[that] will continue to inform updates of the TES and Statements of
Tertiary Education Priorities and will inform wider policy development within the tertiary
education sector” (MTRG, 2003, p. 38). In spite of its 14 years of “ongoing development,”
however, the Māori Tertiary Education Framework has yet to be formally adopted by the
government as a form of supplemental tertiary education legislation, and it is unclear why,
but it may have something to do with the Māori Tertiary Education Framework being

73 The work of MTRG helped shape the objectives of TES for Māori in tertiary education. At the behest of the
Ministry of Education, MTRG assisted with the consultation and drawing together of the views of Māori
communities for the development of TES 2002-2007. This work included the facilitation of 15 consultation hui
(meetings) throughout New Zealand, as well as the collation of written submissions and anecdotal feedback.
Following these hui, and augmenting this feedback with information from the Hui Taumata Mätauranga and
the iwi education partnerships with the Ministry, the MTRG outlined the key themes shared by the Māori
communities in a Draft Māori Tertiary Education framework. This framework extensively informed TES and
in particular, strategies on Māori development. So not only was the policy strategy addressing inclusion of
Māori-specific relevance in higher education written, but the process to include such content and context was
also inclusive of Māori members of the community and stakeholders.
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framed by a Māori knowledge system approach to tertiary education.74 For instance, one key
Māori concept that is missing from TES 2014-2019, which is proposed in the Māori Tertiary
Education Framework, is kaupapa Māori—based on a number of key principles (selfdetermination, cultural aspiration, culturally-preferred pedagogy, socioeconomic mediation,
extended family structure, collective philosophy, Treaty of Waitangi, and growing respectful
relationships). The absence of traditional Māori knowledge or kaupapa Māori from TES
2014-2019 suggests that there are limits to what measures the government is willing to
implement in order to improve Māori achievement in and quality of tertiary education
through applying authentic indigenous frameworks. Rather the emphasis on and justification
for improving Māori performance in tertiary education seems to be inherently linked to the
dominant theme of the global economy that flows throughout TES 2014-2019. Tertiary
education in areas such as Māori language and culture, “particularly in wānanga, plays an
important role not only in improving individual achievement of Māori” (as prescribed in
Priority 3), but also helping to sustain and revitalize Māori language, and progress
mātauranga Māori research” (Ministry of Education & Ministry of Business, Innovation and
Employment, 2014, p. 21). The Ministries (2014) continue further to convey that
concentrating in these areas also “helps to sustain Māori culture and delivers economic value
to New Zealand” (p. 21). So the cultural preservation and knowledge advancement of Māori,
fostered by their participation in tertiary education, is likewise monetized. Although, there is
no doubt that successful achievement in higher education results in economic returns, the
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The Maori Tertiary Education Framework is guided by five principles: whakanui (respect and inclusiveness);
toi te mana (influence and empowerment); ngä kawenga (responsibility); ahu käwanatanga (contribution and
partnership); and tino rangatiratanga (authority and self-determination) and seven priorities: lifelong learning
pathways; kaupapa Māori provision; learning environments; advancement of whänau, hapü and iwi; Māoricentred knowledge creation; Māori leadership; and Māori as sustainable wealth creators (MTRG, 2003).
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social, moral, cultural benefits are even more significant, especially for significantly
marginalized populations such as the Māori. In instances such as these, Māori education is
presented as a separate, distinct entity from overall education. There is “Māori education,”
and then there is “tertiary education,” as if the two cannot be integrated as one, but
suddenly, this image of two separate, unequal educational paths instantly vanishes when
shadowed by a statement such as: “TEOs will be contributing to the achievement of this
strategy when they work in partnership with Māori and iwi to: provide culturally relevant
teaching and learning” and “contribute to the growth of mātauranga Māori research”
(Ministry of Education & Ministry of Business, Innovation and Employment, 2014, p. 21).
Collaboration between TEOs and iwi reflects a partnership that coalesces parliamentary and
Māori efforts towards one common goal.
Regardless, the intentions of government interests in Māori access and achievement
in tertiary education do not appear to be transparent enough, especially since Ministries
estimate that “[b]y 2030 30% of New Zealanders will be Māori or Pasifika, and as such it is
essential that tertiary education improves its delivery to these groups” (Ministry of Education
& Ministry of Business, Innovation and Employment, 2014, p. 12) most likely to further
advance the state’s competitiveness internationally. Overall, in TES 2014-2019, the
government employs a surface-level discussion of expectations and plans for Māori-specific
tertiary education. In spite of dedicating one of the strategic priorities (Priority 3) to Māori
and Pasifika advancement, there are no indications of how equality and equity will be
accounted for in their tertiary educational strategies. While quality and goals of improvement
of tertiary education are addressed quite broadly, the discrepancy in quality for Māori and
Pasifika are not acknowledged. In spite of this setback, the government is making efforts
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through concurrent strategies to advance Māori education across all levels of formal
schooling that are exclusive to Māori students.
Ka Hikitia - Accelerating Success 2013-2017
As indicated in § 159AA(2)(a-d) of the Education Act 1989, the Tertiary Education
Strategy was to focus on short-term, mid-term, and long-term goals for improving overall
higher education in the state. The long-term goals are to focus on economic, environmental,
and social outcomes, as well as the advancement of Māori “and other groups.” Known as
“The Māori Education Strategy,” Ka Hikitia - Accelerating Success 2013–2017 (Ka Hikitia)
is an ongoing education strategy across all levels (first implemented from 2008 to 2012)
aiming to improve the quality of education for Māori students. According to the Ministry of
Education (2013), Ka Hikitia was implemented in order “to rapidly change how education
performs so that all Māori students gain the skills, qualifications and knowledge they need to
succeed and to be proud in knowing who they are as Māori”(p. 9). The strategy is
characterized by an integration of legislation (Treaty of Waitiangi, Education Act 1989, TES
2014-2019), indigenous ways of knowing (tikanga Māori, mātauranga Māori), and
contemporary theoretical approaches that reinforce the importance and value of cultural and
identity preservation. Like in TES 2014-2019, the government incorporates many statistics
about the success of Ka Hikitia strategy’s implementation thus far, as well as Māori language
into Ka Hikitia’s content, but the language usage is far more extensive and deeply connected
to cultural contexts than the references in TES 2014-2019 (which is understandable given
that Ka Hikitia’s focus is on Māori education). In addition to various education sectors and
professionals, institutions, and educators, Ka Hikitia equally identifies students, parents,
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families, iwi, hāpu, whānau, and Māori organizations as stakeholders that play a vital role in
supporting the successful education of Māori.
Ka Hikitia has five guiding principles for Māori education: 1) Treaty of Waitangi:
expressing how the principles of the Treaty are applied in education, particularly, the “rights
and duties that stem from the principles of the Treaty [that ensure] the position of Māori is
considered fairly when developing policies and funding” (Ministry of Education, 2013, p.
14); 2) Māori potential approach: the belief that all Māori students have the “potential to
make a valuable social, cultural and economic contribution to the well-being” of their
whānau, hapū, iwi, community, and to the overall state of New Zealand (Ministry of
Education, 2013, p. 15); 3) Ako—a two-way teaching and learning process: focuses on the
notion that quality teaching and effective teaching and learning result in a reciprocal learnercentered approach in which the teacher is also learning from the student, as if adopting a
humble posture of learning; 4) Identity language and culture count: There is a strong link
between well-being and achievement. Students’ well-being is strongly influenced by a clear
sense of identity, and access and exposure to their own language and culture. Students do
better in education when what and how they learn reflects and positively reinforces where
they come from, what they value and what they already know. Learning needs to connect
with students’ existing knowledge. Identity, language and culture are an asset and a
foundation of knowledge on which to build and celebrate learning and success; and 5)
“Productive partnerships”: “two-way relationships” contribute to the generation of shared
action, knowledge, outcomes, and solutions. Partnerships between the Ministry of
Education, Education Review Office (ERO), and education councils, boards, and agencies
and iwi, Māori organizations, parents, whenau, hapu, and communities are necessary to
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influence relevant education outcomes for Māori students. Such partnerships require
acknowledgement and respect for the value of Māori identity, language, and culture, and
Māori aspirations for culture, society, economy, and the environment (Ministry of
Education, 2013).
In response to TES, one of Ka Hikitia’s areas of concentration is tertiary education.
According to the strategy, the government is working to: “ensure that tertiary providers have
the right incentives to get better outcomes for their Māori students” and “increase the
accountability of tertiary providers to their communities and to the Government” (Ministry
of Education, 2013, p. 45). There are four tertiary-level goals set for Ka Hikitia’s education
strategy: 1) “Māori participate and achieve at all levels at least on a par with other students in
tertiary education”; 2) “Māori attain the knowledge, skills and qualifications that enable them
to participate and achieve at all levels of the workforce”; 3) “Grow research and
development of mātauranga Māori across the tertiary sector”; and 4) “increase participation
and completion in Māori language courses at higher levels, in particular to improve the
quality of Māori language teaching and provision” (Ministry of Education, 2013, p. 44). Ka
Hikitia’s Māori language education strategy mentioned earlier—Tau Mai Te Reo 20132017—is a comprehensive Māori language program that “focuses on the opportunities to
strengthen existing investment in Māori language in education” (Ministry of Education,
2013a), but information regarding how the language strategy is implemented at the tertiary
level is blurred.
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National Definitions and Implications of “Equal” and “Equitable” Access to
“Quality” Higher Education for Indigenous Peoples and Minorities
As in international human rights discourses, understandings and interpretations of
equal and equitable access to tertiary education and the quality of such education vary across
national-level discourses (laws, policies, and strategies), particularly in regards to minorities
and indigenous peoples. However, some overlaps and similar concepts addressing these
topics are also shared between the two levels of discourses, (more on this will be discussed
in the following and final chapter of the dissertation—chapter 8).
Indigenous Peoples and Minorities
The governments of Brazil, Islamic Republic of Iran, and New Zealand, respectively,
manifest, to varying degrees, that they have some level of understanding and
misunderstanding of the identities of indigenous peoples and/or minority groups who reside
within their respective countries and that they are entitled to rights. Their exemplified
understanding of these disadvantaged groups and their equal rights, as laid down in their
respective national policies, also reflect glimpses into the ideological frameworks of these
government systems as well as the cultural, social, political climates each of these
marginalized populations are immersed within—something that is not considered nor
accounted for in international human rights law regarding the definitions of indigenous
peoples and minorities and for good reason due to its need to be adequately broad and
general in scope in order to ensure equality, equity, and inclusivity in spite of the magnitude
of diversity of cases within and across various parts of the globe.
Brazil’s Constitution, for instance, reveals the government’s acknowledgement of the
existence and rights of indigenous populations, devoting a chapter to the population (even
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though it is strictly limited to land rights), and it also briefly groups Afro-Brazilians, along
with indigenous peoples and “other groups,” which appears to be rather vague and is also
“othering” to some degree. Although indigenous peoples hold a unique status, rights, and
relationship with the land that should be fully acknowledged and honored by the
government, the unique social, economic, and political history of Afro-descendants and the
institution of slavery in Brazil appears muted in how Afro-descendants are currently
recognized in current legislation. The same clustering of “disadvantaged groups” occurs in
Lei de Cotas, where low-income, indigenous peoples, Afro-descendants, and people of
mixed race are given special consideration. While it may reflect the intersectionality among
these various socially-constructed, classifications, or categories, this “clustering” of identities
reinforces the concept of “the Other.” The Constitution does, after all, include language that
encourages the pluralism of the state to some degree, through the promotion of cultural
traditions and mandating various days devoted to the awareness of the country’s various
ethnic and racial groups, for example. The Constitution, LDB, and PNE also uphold that the
history and contributions of Afro-descendants and indigenous peoples must also be taught
in all elementary education schools. Also, both LDB and PNE included clauses that aimed to
promote “ethnic-racial diversity” and end “ethnic-racial inequalities.” As mentioned earlier,
indigenous peoples are mostly identified in relation to their association with the land, which
is also most likely why there is much greater emphasis on indigenous-specific statutes in the
Constitution, LDB, and PNE, in particular (and the government’s attitude towards
international human rights law). Recognition of quilombolas or Maroons—most likely
comprising one of the “other groups” is also highlighted in education-specific legislation and
policies. Lei de Cotas also addresses the intersectional marginalization of Brazilians who self378

identify themselves as peoples of African, mixed race, and/or indigenous descent who come
from household incomes either equivalent to or below half the minimum wage or poverty
line.
As in the case of Brazil’s government, the Iranian government does not define (but
only lists) any of its minorities or indigenous populations. The Iranian government does not
make any reference to indigenous peoples (only “tribal” peoples, which is ambiguous and
almost “savage-izing”) in any of its legislation or policies, suggesting indigenous peoples do
not exist and are, therefore, not recognized by the state. However, in its Constitution, the
government does broadly address the rights of (unnamed) ethnic and tribal peoples. Then
the recognition and rights of three identified religious minorities (Zoroastrian, Jewish, and
Christian) are also included, exposing the state’s selective classification of religious minority
groups based on its interpretation of Islamic law. Iran’s governance system is unique among
the three countries discussed here, particularly since its structure and protocols, including the
drafting and implementation of legislation and policies, are systemically framed by an
interpretation of Islamic law and must be approved by the highest ranking official—the
Supreme Leader Ayatollah Khamenei. It is through its implementation of Islamic traditions
and principles that the state justifies its refusal to acknowledge and ensure the equal rights of
one its many religious minorities—Bahá’ís. Even the rights of the religious minorities that are
recognized are determined by the government’s understanding of Islamic law. Also,
patriarchal tone of the legislation, chiefly of the Constitution and Civil Code, situates the role
of women in an inferior status to that of men within overlapping economic, political,
religious, and social spheres of society. Naturally, therefore, the status of women, particularly
those among minority or other marginalized groups are perceived to be at a far greater
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disadvantage than Shi’a Muslim women. Regarding its understanding and recognition of its
indigenous and minority populations, the New Zealand Parliament’s perception and attitude
towards the Māori population is very much integrated into much of its contemporary
measures, particularly since its oldest piece of legislation (under British rule) dating back to
1840 was intended to serve as a contract agreement between the British Crown and the
newly colonized Māori chiefs. More than 130 years later, the Treaty of Waitangi Act 1975
was introduced to remedy the discrepancies and inconsistencies of the Māori and English
versions of the treaty, to revisit honoring Māori land rights and the Treaty of Waitangi. In
1987, when the Māori Language Act was passed, te reo Māori became an official language of
the state of New Zealand (even though from pre-1840 to the 1850s, Māori was the dominant
language in Aotearoa), and Māori diction and terminology reemerged, surfacing in
contemporary legislation and policy processes, from planning and drafting, to
implementation. Interestingly, however, although the government does recognize its Māori
population, it does not refer to the Māori as “indigenous,” but rather, as a “race,” as
indicated in the Treaty of Waitangi Act 1975. Thus, there is no reference to indigenous
peoples in the state’s constitutional documents and other related legislation. Only the Māori
Tertiary Education Framework—developed by the MTRG, a team of Māori experts and
professionals—for the Ministry of Education included references to indigenous peoples.
Thus, by avoiding discourses on Māori indigeneity (in writing), the state conveys that
discourses surrounding Māori land ownership, sovereignty, and their history as the original
inhabitants and stewards of the land, challenge the legitimacy of British colonization, and,
therefore, are preferably avoidable by omission (thus shying away from international human
rights-related discourses). As discussed, however, contemporary government strategies that
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specifically target Māori are framed by Māori traditions and ways of knowing (without
referencing indigeneity or indigenous knowledge). In the New Zealand Bill of Rights Act
1990, minorities are classified according to three of the four categories commonly present in
international discourses—ethnic, linguistic, or religious (national minorities are not
mentioned), and Māori are also addressed separately since the colonial “agreement” with the
British in the Treaty of Waitangi of 1840 to their rights to self-determination, selfpreservation, and self-identification are recognized in the Bill of Rights Act 1990, where
explicit language from international human rights instruments including “measures” taken
for assisting disadvantaged groups and the Human Rights Act 1993 that calls for
disadvantaged groups to be able to establish their own institutions and have agency over
their own development. The Tertiary Education Strategy (TES) 2014 - 2019 is the first
legislative measure that briefly mentions Pasifika by name, grouping them with Māori
(indicating shared experiences in marginalization between the two groups), but the distinct
status of Māori in New Zealand is visible in most of the state’s laws, policies, and strategies.
Broader, and perhaps more inclusive references to New Zealand’s diversity are introduced,
as mention of “disadvantaged groups” surfaces in the Bill of Rights Act 1990 and the
Human Rights Act 1993, for example. States selectively (and sometimes, broadly)
acknowledge and recognize the identities and rights of their indigenous and/or minority
populations, but not one of the three governments actually defines these populations in any
of their respective measures, and perhaps the complexity of socially-constructed identities
and the history of colonialism that has influenced the shift in individual and group identity at
the national and group levels has made it challenging for states to fully address identity
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beyond generalized terminology such as “culture,” “language” or “mother tongue,” and
“traditions” or “customs.”
Higher Education
Whether it is referred to as postsecondary, tertiary, or higher education, or even
university or college, how states understand and conceive of higher education systems is
highly relevant to the laws and policies that address access for minorities and indigenous
peoples. Brazil’s legislation addresses higher education to varying degrees, which is
determined by the nature of the legal measure in question. For instance, higher education is
addressed more broadly and concisely in the Constitution, while primary and secondary
education are far more extensively described. The higher education system in Brazil, as in
many countries around the world, is separated into categories—technical or vocational
schools, universities and colleges, and professional schools. The Constitution does indicate
that the role of higher education (i.e., universities) is to facilitate “moral, academic, and
administrative affairs.” The advancement of science and technology, research, and academic
and professional networks is also of key importance within the realm of higher education, as
indicated in LDB and PNE. Lei de Cotas does not necessarily address the role or
significance of higher education, but more so its expansion and access (which will be
discussed further in the following section). PNE also highlights the socioeconomic benefits
of higher education and its capacity in fostering and maintaining international relationships
to help advance the arts and sciences, particularly through technological innovations. Both
LDB and PNE also underline the link between higher education and securing employment
as an opportunity to contribute to the national and global economy. Iran’s higher education
classification is much broader since in the country’s legislation, the terms “higher education”
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and “universities” are used interchangeably in spite of the country having four-year
universities and two-year colleges, as well as technical colleges. Iran’s Constitution includes
minimal references to higher education, but those that are mentioned emphasize the need
for free higher education and the expansion of higher education “facilities,” as well as
achieving self-sufficiency (of resources) within the state. The Civil Code fails to include any
reference to higher education, and statements on general or moral education are limited to
targeting children. Administration and oversight of higher education in Iran is split across a
number of governmental ministries—the Ministry of Science, Research and Technology75
(MSRT) (non-medical sciences and arts), the Ministry of Health and Medical Education
(MHME), and the Ministry of Education (teacher and educational training). Consequently, it
was challenging to identify and locate centralized legislation for the role and purpose of
higher education in the state. Regardless of such decentralization of such higher educationrelated laws and policies, it is surprising that more details on higher education were not
mentioned, especially given the state’s extraordinary regard for higher education traditionally
and culturally. The ISRCC’s confidential memorandum and MSRT’s confidential letter to the
universities of Iran, therefore, are the closest indication of how valuable higher education
is—to the extent that an unrecognized minority population is barred from accessing all
universities in the country. Thus, it could be argued that the Iranian government does believe
higher education contributes at least to the “progress and development” of those directly
benefitting from it. Ironically, the state’s regard for higher education is evident through its
policies of depriving its Bahá’í minority to benefit therefrom. New Zealand’s parliamentary
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The Ministry of Research, Science and Technology (MSRT) replaced the former Ministry of Culture and
Higher Education (MCHE) in the early 2000s.
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system classifies and defines its higher education system as “tertiary education,” comprising
colleges of education, polytechnic institutes or colleges, specialist colleges, universities, and
wānanga, as introduced in the state’s comprehensive education law, the Education Act 1989.
The state’s Education Act 1989 contains the most thorough higher education-specific
legislation in New Zealand. The Treaty of Waitangi, Bill of Rights 1990, and the Human
Rights Act 1993 do not include any references to tertiary education specifically, even though
the Human Rights Act 1993 does have statutes regarding rights in “educational
establishments.” TES 2014-2019 is an educational strategy developed per a mandate of
Education Act 1989, but its focus on tertiary education deviates from the broader scope of
higher education in the state. The strategy is overpowered and motivated by a need to
translate success at the tertiary level to mean that New Zealand becomes a fierce competitor
in the global labor market. Most of the purported reasoning and benefits surrounding
tertiary education are directly associated with increasing the quality and rate of employment
within the state. The inclusion of sporadic statistics marking improvement in various
segments of higher education further reinforced this neoliberal agenda. Ka Hikitia’s strategy,
although relevant to all levels of education, did include a focus area on tertiary education, but
it includes various statistics on educational improvement and promotes educational strategies
that align more with the target areas of TES 2014-2019. Thus, Ka Hikitia reinforces this
notion of increasing enrollment and completion rates at the tertiary level in order to increase
the number of students entering the workforce. The only major difference between Ka
Hikitia and TES 2014-2019—in regards to tertiary education—is that the former strategy
targets the Māori population, and the latter is more general. The source of TES 2014-2019,
the Education Act 1989 includes a detailed description of the role and benefits of tertiary
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education (i.e., promoting environmental and academic sustainability, ensuring equity of
access, heightening individual and community consciousness, etc.), and contributing to the
workforce is only one of the many qualities listed, but it was not the only nor the dominant
one.
Unsurprisingly, the extent of legislation and policies that mentioned or highlighted
higher education in the states were dominated by discourses on public higher education
rather than privatized higher education institutions, giving way to greater autonomy in
purpose, planning, and delivery of higher education for private providers. Iran’s Constitution
implied that expanding free higher education systems would naturally negate the need for
private higher education institutions. The Brazilian government emphasized public higher
education through most of its legislation, including the Constitution, LDB, PNE, and Lei de
Cotas. Brazil and New Zealand focused on the many opportunities and outcomes of higher
education, but the legislation of the latter was dominated by neoliberal discourses on human
capital and the desire to achieve high status within the global market, whereas Brazil’s
legislation focused on cultural, economic, and social benefits of higher education.
Equal and Equitable Access to Higher Education
Laws and policies of the three states discussed in this chapter manifest both varying
and similar interpretations of what equal and equitable access to higher education means and
how it is envisioned. In its constitution, the Brazilian government briefly explains that higher
education is accessible to all on the basis of “individual capacity,” but as noted on a few
occasions, individual capacity does not guarantee equal access to higher education. If
anything, it assumes that attainment of a certain degree of merit is attainable for all, and
therefore, access to higher education is dependent upon a standard of merit. Brazil’s
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Constitution does not address education-specific measures for its indigenous or minority
populations, but there is specific reference to “Brazilian cultural heritage” and the need for
the identity of such populations to be celebrated, fostered, and promoted through the arts,
sciences, technology, buildings, artifacts, creation, edifices, natural landmarks, and the like,
which can fit very well into a higher education context in terms of curricula, pedagogy,
organization and structure, and access. How disadvantaged groups (i.e., indigenous peoples,
Afro-descendants, quilombolas, persons with low-income, etc.) are served and benefitted by
promoting such heritage must be accounted for as well; they should not be “watching from
the sidelines” as others are honoring and celebrating their contributions to Brazilian society.
This is where LDB, Lei de Cotas, and PNE expand beyond the scope of the Constitution. In
LDB, admission to higher education is suggested to be determined by each higher education
institution respectively, but that systemic access to higher education is determined by
“individual capacity,” echoing the mandate in the state’s constitution. However, the law also
singles out indigenous peoples in particular, indicating that “student assistance” and special
care will be provided for them within higher education, but there are no details provided
regarding whether special measures to promote equitable access are considered. Lei de
Cotas, a historic measure passed by the federal government and the Supreme Court, is an
affirmative action legislation that promotes a quota system reserving seats in public
universities and vocational or technical colleges based on self-declared classifications of
ethnicity, race, indigeneity, and class. Therefore, it is a compulsory systematic effort to
ensure that half of all public higher education institution spaces are reserved for reasons
other than the state’s traditional merit-or-individual capacity-based admissions requirements.
Specifically, the legislation classifies four areas of qualified applicants—Blacks or Afro386

descendants, indigenous peoples, and persons of mixed race from low-income households
who studied in public schools, expressing the government’s (at least) surface-level
understanding of the intersectionalities that persist within the state between race or ethnicity
and socioeconomic status. Brazil’s national education plan (PNE), the state’s newest and
most comprehensive education plan, calls for a need to promote equitable measures and
equal access to resources within public higher education systems and institutions for Afrodescendants, quilombolas, indigenous peoples, and persons with disabilities. Some of the
unique goals and objectives included: expanding opportunities to access higher education for
minorities and indigenous students; increasing the number of minority and indigenous
faculty members at higher education institutions (through special training); expanding and
extending access to distance learning programs and courses for disadvantaged groups;
integrating cultural customs and traditions of Afro-descendants, indigenous peoples,
quilombolas, and persons with disabilities in programs and courses; and expanding access for
underrepresented groups in STEM fields of study. The Brazilian government’s plans to
create environments that accommodate the traditions and identities of these respective
peoples and groups is objectively forecasted to promote more inclusive and accessible spaces
within higher education systems. The Constitution of Iran addresses access to higher
education in the broadest terms—that it is free, suggesting that all have equal access to
higher education. Since the Civil Code refrains from containing any reference to higher
education or minorities, it is of no relevance here. Furthermore, legislation regarding
admissions and access to higher education is constantly changing in Iran since the Islamic
Revolution of 1979, and it is challenging, therefore, to identify and locate legislation that
specifically addresses higher education access criteria. For instance, legislation regarding the
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national entrance exam and the corresponding requirements to qualify for admission to
universities and colleges—meaning that access to higher education is based on individual
merit—is ironically inaccessible. Thus, the Iranian government is an anomaly in this
particular section, as the only legislation that was discovered regarding equal and equitable
access to higher education for disadvantaged groups literally counters such notions, and it
was discovered inadvertently by the UN. Iran’s government does not make any specific
reference to educational measures to promote equal and equitable access for any of its
recognized (or unrecognized) minority or indigenous populations. Instead, there is a
confidential 1991 memorandum from the secretary of the Islamic Supreme Revolutionary
Cultural Council (ISRCC) to the Supreme Leader Ayatollah Ali Khamenei, calling for Bahá’ís
to be denied access to higher education and that their development be thwarted, and the
letter from MSRT simply reiterates their expulsion based on the recommendations of the
memorandum. In other words, the Iranian government’s policy introduces and encourages
adopting measures that ensure unequal and inequitable access to higher education for one of
its largest religious minorities. New Zealand’s Education Act 1989 highlights the need for
“equity of access” and the responsibility of higher education institutions in ensuring
measures are in place. The Bill of Rights Act 1990 and Human Rights Act 1993 both address
special measures in the presence of inequality based on discrimination, conveying that special
measures “in good faith” for disadvantaged groups is permitted and a means of challenging
discrimination. Human Rights Act 1993 extends the government’s right to implement special
measures within educational institutions to promote equal and equitable access. Both the
Education Act 1989 and Human Rights Act 1993 introduce the discourse regarding Māoribased education and wānanga (higher education institutions serving Māori populations
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through the adoption and implementation of Māori traditions, culture, and customs). These
same measures are carried through the more contemporary establishment of the Ministry of
Education’s Tertiary Education Strategy 2014-2019 and Ka Hikitia initiative targeting the
educational advancement and development of Māori learners across all levels of schooling,
especially to improve achievement rates in higher levels of education and graduation rates.
As mentioned earlier, Ka Hikitia’s focus area on tertiary education seems to be drafted more
to align with TES 2014-2019 than with Māori philosophies and tradition, even if the strategy
itself intends to incorporate Māori knowledge in its implementation. Both of these strategies
do incorporate te reo Māori terms and references to Māori-related education and higher
education goals and objectives, honoring the mother tongue of New Zealand’s first
inhabitants, and te reo Māori language programs are heavily promoted in Ka Hikitia’s
strategy at the higher education level (in addition to lower levels of formal schooling).
Although adopting Māori-specific strategies are assumed to be effective in improving equal
and equitable access to higher education, there are no details or explanation provided
regarding how indigenous knowledge implemented in this strategy is relevant to access.
Special measures are not introduced in either of the two strategies. References to wānanga
and their specific roles and capacities are minimal in scope. For instance, in TES 2014-2019,
it is generally stated that wānanga foster “improving individual achievement of Māori” (p.
21), suggesting that wānanga are primarily established to: 1) improve academic
“achievement” of Māori students (as according to the Ministry of Education’s standardized
indicators) and 2) help isolate or segregate Māori from the general tertiary population. Ka
Hikitia, on the other hand, includes no references to wānanga in spite of it being a Māorispecific strategy—far different from the content of the MTRG’s ever-evolving Māori
389

Tertiary Education Strategy, which was not adopted by the Ministry of Education. Such lack
of detail regarding the characteristics, purpose, and philosophies of wānanga exemplifies a
disregard for Māori ways of knowing and indigenous knowledge systems and traditions. The
language in both TES 2014-2019 and Ka Hikitia suggest that Māori students are to pursue
higher education separate from—not with—the general population indicating that Māori will
be more successful in higher education if they study with members of their own “race.”
Although te reo Māori is infused in the state’s tertiary education strategies, there is no
indication in any legislation that Māori customs, knowledge, language, and traditions are to
be likewise integrated into any of the other four categories of tertiary education institutions
that are not identified as wānanga.
Quality of Higher Education
States’ directives and interpretations of quality-level higher education were the most
challenging to identify. Standards of quality in higher education varied and were often
ambiguous, and measures of quality expectations were rarely discussed. Quality regarding
general education was more common than references to higher education specifically. The
Constitution of Brazil is the foundational legislation to introduce this concept of “a
minimum standard of quality education,” which is left undefined until resurfacing in LDB
where it is explained that the minimum standard of quality education is the quantifiable value
of investment or “inputs” necessary to achieve the desired level of teaching and learning (per
student). This definition falls short of addressing the qualitative indicators of quality,
particularly for disadvantaged groups and marginalized populations (e.g., their degree of
access or inclusion, identity preservation, etc.). However, this definition provided in LDB
also suggests that “quality” is relative within each context and according to each
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governmental body. For instance, in two other sections of the legislation, there is a call for
upholding “standards of quality assurance,” which are most likely quantitative in scope, and
ensuring “minimum standards of quality” while resolving “disparities in access.” PNE is the
most extensive of Brazil’s legislation addressing quality education, especially at the tertiary
level. In addition to mandating a general improvement in the quality of education, as vague
as that sounds, PNE also focuses on quality within higher education by highlighting
“expansion” and “improvement” of processes and outcomes within higher education
systems (i.e., decision-making, assessment, value of higher education degrees, human
resources, faculty training, advancement of technology, establishing national and global
research networks). Within PNE, it became evident that to improve outcomes most likely
resulted in “quality improvement.” On the surface, one would deduce that there are no
references to standards or quality in any of Iran’s legislation and policies, but this would be
an incorrect assumption. In the Constitution it is evident that Iran’s governance system is
established upon shari’a or Islamic law and criteria, which, according to the government, is
considered to be the highest level of standards it can attain. Thus, it would be appropriate to
say that “minimum” standards or quality is not a sufficient way to describe Islamic law.
Nonetheless, there are no references to the quality of higher education in any of the state’s
legislation or policies discussed in this chapter. Rather, there is reference to maintaining and
ensuring the moral education of children, which again reflects the standard of moral code in
Islám. It is unclear as to why allusions to quality of general and higher levels of education are
completely missing from the discourses. The significance and value of higher learning should
not be confused with the level of quality of such learning. However, its absence does suggest
that perhaps the government’s systemic reliance on Islamic criteria is considered to be divine
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in origin and is, therefore, sufficient as a standard for quality that it requires no further
explanation. It is perhaps, for this reason, the confidential Golpaygani Memorandum
includes the recommendation that students identified as Bahá’ís be enrolled in schools that
strongly “impose” Islamic ideologies and teachings, but it is also contradicting to this
perception of Islamic principles—why would a persecuted religious minority be permitted to
access education of such a standard? Even the quality of life and rights dictated in the Civil
Code are completely based upon ambiguous cultural and religious criteria defined by the
state. New Zealand’s legislative measures and policy strategies also shy away from discourses
about quality higher education and education in general, but only in varying degrees.
Education Act 1989 calls for higher education institutions to promote high levels of quality
learning and research. This directive is carried forward, but its meaning is lost in translation
as newer laws and policies subsequently followed. The Bill of Rights Act 1990 and Human
Rights Act 1993 do not address quality in terms of education or higher education, and TES
2014-2019, as already discussed, is framed by a human capital frame. Ka Hikitia, an
extension of TES 2014-2019 does not focus on quality—not even within the Māori
framework.
Generally, emphasis on quality of higher education and quality of higher education
for minorities and indigenous peoples is nearly non-existent. It would be expected, at the
national level, that states are fully aware of their demographic landscape, of the poor quality
standards of education that disadvantaged groups experience prior to reaching higher
education, preceded by earlier levels of schooling. Naturally, therefore, the state should have
more concrete plans defining and describing what quality standards should be and what they
should look like across all levels of education.
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Summary
State legislation, policy measures, and strategies are different from international
instruments since they are tailored towards the diverse characteristics and qualities of their
respective national boundaries and jurisdictions. They serve as opportunities to “fill in the
gaps” or clarify the ambiguities that are typical of most international human rights
discourses. Therefore, there are indications that some gaps are narrowed, while others either
remain the same—ignored or overlooked, and sometimes, further amplified. Looking at the
overall focus of this study and the corresponding analyses provided in this chapter, a glimpse
into understanding the depth and scope of whether equal and equitable access to quality
higher education for indigenous peoples and minorities presents a number of possibilities.
First and foremost, it is obvious that the more relevant the legislation is, the more
likely it will help in assessing this phenomenon. Constitutions, including New Zealand’s
uncodified constitution, were the least informative on content specific to higher or tertiary
education. As a matter of fact, New Zealand’s uncoded constitutional texts included no
information on tertiary education whatsoever, whereas Brazil had a brief section on higher
education, and Iran only made a few sweeping references. Similarly, mention of indigenous
peoples and minorities was not as significant at the constitutional level. Rather, references
were more generalized, but there were instances in which specific racial, ethnic, linguistic,
religious, and indigenous groups were mentioned and even focused upon, especially as newer
forms of legislation emerged that were framed by a thematic topic or issue (education, higher
education, human rights, etc.). Secondly, how governments connected their expectations of
higher education to their perspectives of their respective indigenous and/or minority
populations became clear. In other words, if the government consistently describes and
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explains the various benefits of higher education across various levels and holds higher
education in a position or status of significance, while maintaining a constant recognition
and awareness of the status of its indigenous and minority peoples and groups, then it is very
likely that the state will include legislation or language within specific legislation that targets
measures and rights on access to higher education for specific groups (since the greater
context of inequality and inequity these underrepresented groups face is familiar to and of
primary importance to the state). Brazil’s legislation was very cohesive and progressively
advancing in its focus on equal and equitable access to higher education for minorities and
indigenous peoples, from the basic and sweeping language of the Constitution to the more
detailed and comprehensive clauses of PNE. New Zealand, on the other hand, manifested a
divergence at the writing of TES 2014-2019 from its source legislation, the Education Act
1989. Third, it is important to point out that these three countries have some similarities as
well as differences that extend far back before any formal higher institutions of learning were
locally established. They may have each suffered or even promoted colonial and imperial
conquests during distinct periods of history, but these events have shaped how their present
cultures, traditions, and knowledge systems, including the quality of education and the status
of disadvantaged groups has evolved or regressed. Thus, it is necessary to recall the sociohistorical contexts of these states when analyzing their laws and policies, as some anecdotes
may be implicitly or explicitly included or omitted, and having this background knowledge
helps fill in some of the gaps during the analysis. Fourth, quality of higher education
appeared to be too abstract of a topic for states to sufficiently include in their particular laws
and policies. If any references to quality were indicated, most were specific to general
education. Quality of higher education for minorities and indigenous peoples in particular
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was absent, but this omission most likely has to do with the fact that most global discourses
on quality higher education did not emerge until the late 1990s/early 2000s (UNESCO,
2000). Adopting and integrating cultural traditions and customs of disadvantaged groups is
not equivalent to quality education, but such methods can definitely help achieve and
improve a quality level of higher learning, but that link was missing from these discourses.
Lastly, there were a number of corresponding themes that emerged throughout the analysis
that were still relevant to the higher education of minority and indigenous populations,
including: the promotion of diversity and pluralism, the role and purpose (and benefits) of
higher education, the idea of expanding and offering free higher education, identity and
cultural preservation and celebration, and traditional knowledge-sharing.
Overall, all three states require more revisions and inclusions of language and
measures that ensure and maintain equal and equitable access to quality higher education for
their minority and indigenous populations. However, legislation is not effective on its own in
addressing and resolving the unequal and inequitable—unjust—conditions that prevail for
specific persons or groups within a country. Rather, the numerous factors that contribute to
such problems such as grave inequality—ignorant attitudes and behaviors—that
consequently result in relevant legislation aimed to curb the problem must be addressed, and
this is not only true for laws and policies about granting equal and equitable access to
quality-level higher education for indigenous peoples and minorities; this holds true for any
kind of legislation.
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Chapter 8: Lessons Learned, Recommendations, and Conclusions
Introduction
Overall, these texts revealed how governments and international representatives
perceive the identities and protections of the rights of indigenous peoples and/or persons
belonging to minority groups. Higher education policies differed across the three countries,
but similarities were also revealed in how higher education and other education systems are
valued and perceived within these unique contexts, as this also holds true across many
international instruments. This chapter will begin by highlighting the policy-related,
research, and practical implications of the comparative analysis of national and international
human rights discourses addressing access to higher education in relation to equality, equity,
and quality. Secondly, the explicit and implicit strengths, limitations, and challenges that
these national and international discursive texts manifest are explored and analyzed. Finally,
the chapter ends with recommendations on how such national and international discourses
can be improved in addressing equal and equitable access to quality-level higher education
for minorities and indigenous peoples. By applying the combined critical discourse analysis
(CDA) and interpretive policy analysis (IPA) methodologies, the conclusions and
recommendations presented are influenced by overlapping lenses from critical perspectives
on race, indigenous knowledge systems, decolonial theory, minority rights, and social justice.
Lastly, implications for further investigation and application are also proposed.
Barriers to Higher Education and How Governments Responded
The disadvantages and underrepresentation of Afro-descendants and indigenous
peoples in Brazil, Bahá’ís in Iran, and Māori in New Zealand were naturally reflected within
the educational systems of the three countries as well—in public and private institutions
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alike. Disparities in higher education in particular manifest the greatest discrepancies, as the
number of Afro-descendants, indigenous peoples, and Māori declines dramatically from
primary to tertiary levels of schooling. Disparities in admissions to public higher education
institutions versus private higher education institutions obviously had much to do with the
income inequality that these same disadvantaged groups endure. Although, Bahá’ís are not
currently permitted to enroll in any formal higher education institution in Iran, there was a
period in which they were allowed to enroll in universities and colleges. Even then, various
restrictions and obstacles were still set in place, but they did not completely ban Bahá’ís from
being admitted into higher education institutions as they do now. So the systematic barriers
of access to higher education for these indigenous and minority populations may slightly
vary, but the existence of such barriers cannot be denied. The Iranian government may be
directly responsible for blocking the academic progress of its Bahá’í population, but the
Brazilian and New Zealand governments are indirectly accountable for the inequality and
inequity that Afro-Brazilians, indigenous peoples, and Māori, respectively, are experiencing
in their higher education pursuits.
For this reason, the governments in Brazil and New Zealand have implemented
legislation and policies in an attempt to address these vast disparities in higher education
enrollment. The Supreme Court decision in 2012 that resulted in the passing of Lei de Cotas
requires that all public universities and technical colleges in Brazil reserve 50 percent of their
seats for self-identifying Afro-descendants, mixed race, indigenous peoples, and students
from low-income households. The admissions of students will vary from state to state and
municipality to municipality, as the legislation requires quotas to be reserved for those
populations that are directly represented within the jurisdiction and vicinity of each
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university or college in question. The affirmative action legislation is to be fully implemented
by 2016. Lei de Diretrizes e Bases da Educação or LDB, which preceded Lei de Cotas, and
Plano Nacional de Educação (PNE), which followed the quota law, are both consistent with
the theme of offering special measures for disadvantaged groups (i.e., indigenous peoples,
quilombolas, Afro-descendants, persons with disabilities, and persons from low-income
households), especially PNE. Iran’s government, on the other hand, is not doing anything to
resolve the barring of Bahá’ís from studying and teaching at universities and colleges in the
country, because the government drafted and enforced the policy denying them such access.
However, due to the exerted efforts and support of the international Bahá’í community,
faculty and universities around the world, and human rights organizations, the Bahá’í
Institute for Higher Education (BIHE) has been successful in serving as an alternative
avenue of higher learning for Bahá’ís in the country. New Zealand’s parliamentary response
to addressing obstacles for Māori access to higher education is rather diffused. The
establishment of wānanga, as introduced in New Zealand’s Education Act 1989 provides an
option for Māori and others who want to study in an environment that fosters Māori cultural
traditions, language (te reo), values, and ways of knowing (mātauranga Māori). The
Education Act 1989 calls for a Tertiary Education Strategy (TES) 2014-2019 that must
address four long-term strategic goals, including the “the development aspirations of Maori
and other population groups” (§ 159AA(2)(d)). Tertiary Education Strategy 2014-2019 is the
current TES—drafted by New Zealand’s Ministry of Education in cooperation with the
Ministry of Business, Innovation and Employment. The last measure adopted by Parliament,
Ka Hikitia - Accelerating Success 2013-2017 is the current strategic policy that focuses on
Māori “success” across all education levels. At the tertiary level, Ka Hikitia emphasizes the
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importance of Māori academic achievement at a level equivalent to non-Māori students,
Māori participation in the workforce, learning of Māori language, and the advancement of
mātauranga Māori in the areas of research and study.
The barriers minorities and indigenous peoples are experiencing to access higher
education have not been removed nor lessened. It is too soon to tell, however, how
government policies and legislation may affect if and how more students, particularly from
underrepresented groups pursue and enroll in higher education. Measures adopted in Brazil
and New Zealand will need to be evaluated over time, and those in Iran need to be reversed
in order for any indication of progress and growth to be detected.
International and National Allusions to “Equal” and “Equitable” Access to “Quality”
Higher Education
Discourses on equal and equitable access to quality higher education are evidently
necessary conversations to have, especially when considering underrepresented groups who
are deprived of such opportunities. As indicated from the sub-section above, the status of
minorities and indigenous peoples within a state clearly reflects to what extent the
government is willing to protect and promote their equal rights, implement equitable
measures, and highlight the importance of quality of education for their most marginalized
peoples and groups (acknowledging that quality is usually compromised for
underrepresented groups). International instruments depend upon how states interpret
international human rights law within the context of the nation-state. Even explicit
“recognition” of indigenous peoples and minority groups—what Coulthard (2007; 2014)
calls the “politics of recognition”—sometimes reproduce arrangements of colonial power
rather than promote configurations of coexistence; thereby influencing whether equality and
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equity are adequately discussed. Thus, how states recognize and disregard the diverse peoples
and groups within their jurisdictions can conflict with the standards set in international
human rights law.
In Iran, for instance, Islamic law or shari’a is claimed to be used as the barometer to
dictate who has equal rights in the state and who does not (Muslims—Shi’a Islám is the
“official” religion of the state—and three religious minority groups—Zoroastrian, Jew, and
Christian). An-Na’im (2009) indicates that most of the time “modernist” interpretations of
Islám are
similarly reconcilable with international human rights norms, but that acceptance of
such ideas (their internalization within Islamic belief systems) depends far more on
conversations and debates within Islam than on cross-cultural dialogue, let alone
external attempts at persuasion or imposition (Twining, 2009, p. 1).
An-Na’im further argues that coercive enforcement of shari’a by the state “betrays the
Qur’án's emphasis on freedom of religion, voluntary acceptance, and individual
interpretation of Islám” (Twining, 2009, p. 1). To the “outside observer,” therefore, the
state’s policy and guidelines regarding people qualified to sit for the national entrance exam
for university admissions and who can access higher education promote both unequal and
inequitable conditions for its Bahá’í minority. Access based on individual merit is selective,
and equitable measures are limited to very few exceptions (persons with disabilities and
military personnel). From the perspective of the Iranian government, however, all those
peoples and groups who are “recognized” are granted equal rights—as dictated by shari’a. So
in this context, equality is conditional, and there is no discussion of equity in regards to
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access to higher education, but special considerations are made for veterans and persons
with disabilities.
As in international law, Brazil emphasizes equal access to higher education on the
basis of individual capacity. New Zealand’s legislation has specific requirements for
enrollment eligibility in the country’s tertiary education institutions (i.e., citizenship, age, and
minimum eligibility criteria set by the council of each institution), and therefore, there is no
standardized or equal criteria for accessing formal higher learning in the country. Both states,
however, do specify that institutions may provide accommodation or equitable measures for
underrepresented groups, such as the option of offering “[s]pecial material help and
educational solutions” as mentioned in the World Declaration on Higher Education. Brazil’s
Lei de Cotas took that option of granting special measures out of the grips of universities
and colleges and made it compulsory by federal law. Thus, equity in the guise of quotas
surfaces in the state of Brazil. New Zealand’s permission of special measures granted for
“under-represented groups” remains vague and undefined (as discovered in the international
instruments that referred to varying types of “measures”), however—most likely since
decisions to grant special admissions are made at the institutional level and not at the state
level.
As far as binding treaties are concerned, the Convention on the Rights of the Child
(CRC) likewise highlights the importance of education, requiring that states ensure higher
education is “accessible to all on the basis of capacity by every appropriate means” (Article
28(1)(c)); the International Covenant on Economic, Social and Cultural Rights (ICESCR)
follows suit, but goes a step further in advocating access to higher education “by the
progressive introduction of free education” (Article 13(2)(c)); and lastly, the Convention
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Against Discrimination in Education (CADE) also calls for equal access to higher education
on the basis of capacity, distinct from the mandate set in the Universal Declaration of
Human Rights (UDHR), which addresses equal access to education solely on the basis of
merit. These divergences from UDHR, therefore, exemplify that capacity is understood to
suggest that despite the inherent dignity and humanity shared by all, there are a diversity of
capacities among peoples. Indigenous peoples, minorities, and other disadvantaged groups
and vulnerable populations, in particular, are often either unaware of or unable to identify
and make use of their true capacities and inherent dignities, because of the various social
barriers that prevent and/or deny them from doing so. CRC specifically raises attention to
the needs of minority and indigenous children to access education; CADE calls upon states
to protect educational rights for national minorities; and the World Declaration for Higher
Education specifically identifies states’ necessity to ensure equitable access to higher
education via “special material help and educational solutions” to break down the obstacles
that prevent indigenous peoples, minorities, and other disadvantaged groups from having
equal and equitable access to higher education.
References to quality of higher education are mostly vague and ambiguous or nonexistent at national and international levels. At the national level, especially in the case of
Brazil and New Zealand, “high quality” higher education is routinely addressed in later laws
and policies rather than earlier ones, especially as they relate to indigenous peoples and
minorities (Brazil’s LDB and PNE (not Lei de Cotas, surprisingly) and New Zealand’s Ka
Hikitia). Likewise, the World Declaration on Higher Education and the Framework for
Priority Action, as well as the “Minorities and the Right to Education: Recommendations of
the First Session of the Forum on Minority Issues” report and the outcome document and
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thematic papers of the World’s Indigenous People” of the World Conference on Indigenous
Peoples (WCIP) (“Education and Indigenous Peoples: Priorities for Inclusive Education”
and “Knowledge of Indigenous Peoples and Policies for Sustainable Development: updates
and trends in the Second Decade”) all underline the issue of quality in addressing education
and higher education for underrepresented and disadvantaged groups. It is high quality in
particular that is emerging as a relevant theme in the education of marginalized peoples and
groups to date.
International instruments tended to emphasize equal and equitable access to higher
education in general, and national governments did the same, but since public higher
education institutions and systems were overseen by main branches of the central
government, access to private higher education institutions was not as pronounced, and in
some cases, it was not even addressed at all. It was as if private higher education was an
alternative option for those who had the “privilege” to smoothly transition between public
and private choices of tertiary education as they desired. By omission, private higher
education or tertiary institutions might be perceived as “exempt” in adopting the
requirements to promote equal and equitable access to quality higher education for
indigenous peoples and minority groups; and alternatively, they might even be irrelevant to
the discourse for a number of reasons (e.g., higher tuition costs, less emphasis on quality,
promotion of mass enrollment). The World Declaration on Higher Education and
Framework for Priority Action, which served as the foundation of this discourse,
emphasized the need for minorities, indigenous peoples, and other “special target groups” to
be able to access higher education in an equitable fashion. Equal access, on the basis of
individual merit, is to be given “priority in the future,” suggesting that equal access is not a
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feasible reality at this time. The level of quality in higher education is approached as a
“multidimensional concept,” factoring in the systemic scope of tertiary learning. The special
measures and emphasis on quality addressed in Brazilian (and in some instances, New
Zealander) legislation strongly parallel the vision and mission of the World Conference on
Higher Education instruments, and the government’s specific references to marginalized
populations even further elucidates the broader inferences in the non-binding international
instrument.
International and National Considerations of the Right to Higher Education
The World Declaration on Higher Education and the accompanying Framework for
Priority Action hold the dominant discursive spaces within international human rights
discourse that directly focus on higher education and the right to higher education. They are
also the only two instruments drafted at the international level that explicitly address the
purpose of higher education, multiple dimensions and references to both equal and equitable
access to higher education, notions of quality within higher education, and the benefits of
higher education for disadvantaged groups, including indigenous peoples and minorities and
how to accommodate and promote their access to tertiary education. Three of UNESCO’s
select, nationally-based objectives adopted in these two instruments—“access, equity, quality,
relevance and diversification”—are closely analyzed in this study, but the issues of relevance
and diversification are just as important and significant to the rightful inclusion and
participation of indigenous peoples and minorities in higher education systems around the
world. National legislation and policy measures on the right to higher education, on the
other hand, naturally outnumber and further expand upon and beyond discourses at the
international level, but they align regarding many attributes of the right to higher education.
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First, the right to higher education is equivalent to the right of maintaining identity
recognition and preservation, thus contributing to a culture of diversity.
Brazil’s national education plan (PNE)—the newest piece of legislation among all
national and international discourses analyzed in this study—is the only national text that
details the nature and purpose of higher education, while simultaneously emphasizing the
need for diversity, inclusion, support, and participation of marginalized populations (i.e.,
Afro-descendants, indigenous peoples, persons with disabilities, and so on). PNE’s sections
on higher education very closely resemble the World Declaration on Higher Education,
especially regarding issues of cultural preservation through the promotion of indigenous
knowledge and its coherence with contemporary innovations and advances in science and
technology, teaching and studying of minority and indigenous languages, and the application
of minority and indigenous pedagogical approaches to develop the resources of higher
education to serve local and national communities. Additionally, guaranteeing the right to
higher education is not solely the responsibility of one party or stakeholder. Unlike most
other international instruments, the Framework for Priority Action targets the practical
implications of the directives set out in the World Declaration on Higher Education, and it
does so according to three tiers of actors or agents called upon to take action in
implementing these policies—states, higher education systems and institutions, and
international agencies and UNESCO. In addition to calling upon states—as usually all
international instruments do—UNESCO calls upon other entities, including itself, to
collaborate in achieving the higher education goals set in the World Declaration on Higher
Education. Brazil’s PNE requires that all individuals, levels, and structures of higher
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education systems and institutions fulfill their respective roles in order to ensure access to
quality higher education for all.
Third, ensuring access to higher education ensures benefits for the state. Iran’s
Constitution emphasizes that higher education should be free and accessible to all within the
capacity of the state, but specifically so that the development and resources of the country
are advanced and result in the sustainability and self-reliance or independence from
international economic dependency and other relationships (e.g., imported goods, labor,
etc.). New Zealand’s TES 2014-2019 and Ka Hikitia both underscore the link between
access to higher education and growth and progress of the job market nationally. Academic
rigor and robustness are qualities that all three governments share in the development and
advancement of the state. Aside from the World Declaration on Higher Education and
Framework for Priority Action, international instruments, on the other hand, do not explore
the benefits of higher education. As a matter of fact, the World Declaration on Higher
Education emphasizes not only the economic gains for nations, but the moral, social, and
spiritual gains that also affect societies.
Overall, the “right to higher education” is language that resonates more closely with
international human rights law than with national legislation and policy, especially since
states are interpreting what the right to higher education looks like at the national level. Since
international human rights instruments are naturally much broader in scope and content, the
manner in which they connote the right to higher education for various populations is most
often characteristic of brevity and ambiguousness. Nonetheless, the drafters do make it clear,
when higher education is mentioned, that it is a right for everyone—on the basis of capacity
or merit, and when necessary and applicable, should be accessible by means of special
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temporary measures. Aside from the content of international instruments, however, the right
to education for indigenous peoples and minorities are considered to be especially viable and
appropriate issues to recognize and apply, as indicated in chapter 5. Contemporary parallel
dialogues such as the report from the First Session of the Minority Issues Forum and the
documents from the World Conference on Indigenous Peoples prove that greater attention
and concentration is rousing a vested interest in international discourses relevant to the right
to higher education—formal and non-formal—for minorities and indigenous peoples.
Lessons Learned: Strengths, Challenges, and Limitations of Comparative
International and National Discourses
Particular lessons related to the scope of the study—regarding the nature and
characteristics of legislation and policies—emerged that informed the researcher during
various phases of this study. There are strong qualities found in both national and
international-level discourses, but there are also points of contention between the two,
where evidence of limitations and/or challenges also surface at times. Some of these
discourses on higher education policy regarding access and quality for indigenous peoples
and minorities have powerful implications on their own either at the national or international
level, and in other instances, one comparison with the other also reveals equally pronounced
policies and measures, while in other cases, their inherent weaknesses are revealed.
Strengths to Consider
Internationalizing or “Universalizing” Rights
Although criticisms exist regarding the true “universal” or “international”
applicability and relevance of international human rights law, particularly among skeptics of
international law who argue that the foundation of the discourse is comprised of Eurocentric
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sentiments that reverberate notions of imperialism and colonialism (Anghie, 2006; Gathii,
1998; Korieh, 2007), this international normative framework was established with the intent
to protect and enforce human rights for “all,” and therefore, it has the capacity to appeal to a
broader population (hence the establishment of the current processes and procedures of
member state affiliations and states parties to treaties). International law has initiated an
ongoing conversation, building momentum for a dramatic shift in the future of promoting
human rights and protections for all peoples of the world. The broad scope of standards of
most international instruments, therefore, allows member states and states parties to adopt
measures that are most relevant to their respective boundaries and populations and to help
frame their national policies and legislative measures, including those specifically targeting
access to higher education for persons belonging to minorities and indigenous peoples.
Thus, in spite of their global reach, the ambiguous nature of international instruments makes
them malleable enough, allowing states to apply international laws within national and
territorial spaces.
Furthermore, other binding and non-binding international instruments discussed,
including: International Covenant on Civil and Political Rights, Convention Concerning
Indigenous and Tribal Peoples (No. 169), Convention on the Rights of Disabled Persons,
Declaration on Race and Racial Prejudice, Declaration on the Rights of Persons Belonging
to National or Ethnic, Religious and Linguistic Minorities, UNESCO Universal Declaration
on Cultural Diversity, Declaration on the Rights of Indigenous Peoples, and Vienna
Declaration and Programme of Action underscore the importance of issues and concepts
that are highly relevant to the promotion of access to higher education for these respective
vulnerable populations: self-determination; self-identification, preservation of cultures,
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customs, traditions, language, and other aspects of identity formation; consultation and
collaboration with indigenous communities; special equitable measures for access and
success; establishment of own education systems and institutions; and inclusion of minority
and indigenous culture, history, and knowledge in educational curricula. Another strength of
international human rights law discourse, therefore, is its capacity to acknowledge the
difference between the long-term aspirations of achieving global equality, equity, and peace
and the need to address current unequal, inequitable, and unjust realities affecting masses of
disadvantaged peoples such as minorities and indigenous peoples.
The most convincing indication of the validity of international-level discourses is
how national discourses can align with and expand upon them, especially as they relate to the
sometimes unique victories and crises within nations, regions, and territories affecting the
plight of disadvantaged groups. As discussed in chapter 7, New Zealand’s higher education
policies are so closely aligned with international standards that some might even believe the
New Zealand government used international law as a model to define and shape its own
constitutional laws and policies, including those regarding whare wānanga and general higher
education access for Māori. At the national level, New Zealand’s higher education policies
are quite resilient in the language, content, and tone presented regarding the rights and
protections of the Māori population. One of the most visible elements of New Zealand’s
recognition of Māori in higher education laws and policies is the consistency of the state’s
reference to and usage of te reo Māori (the Māori language). Use of the such language choice
not only reveals the state’s intended target audience regarding tertiary education (among
other kinds of) policies in Aotearoa, but it is also indicative of the state’s willingness and
understanding of the importance of reinforcing the use of the mother tongue for its Māori
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population, especially as dictated in international human rights law for indigenous peoples.
Overall, the language and content of New Zealand’s higher education policies in the Treaty
of Waitangi, Treaty of Waitangi Act, 1975, Education Act 1989, Human Rights Act 1990,
and the Tertiary Education Strategy all imply the state’s acknowledgement of the unequal
and inequitable opportunities for access to higher education, as well as the poor quality of
education available to Māori communities.
Brazil’s 2012 Lei de Cotas signifies a dramatic turn of events in the country’s
educational policies, introducing higher education measures that underscore the nation’s
intersecting lines of inequality across race, ethnicity, indigeneity, and socioeconomic class.
This recognition is definitely a strong point, as not even one of the international instruments
analyzed in this study addresses multiple facets of identity that further contribute to the
marginalization of minority groups and indigenous peoples. The state’s Plano Nacional de
Educação (PNE) likewise recognizes the obstacles that poor Brazilians of African and
indigenous descent face in terms of accessing all levels of education, addressing the need for
indigenous communities to have access to their “língua materna” and to universities of
higher/improved standards and quality, as required in international human rights standards
specific to indigenous peoples and minorities. Furthermore, inclusive educational measures
are prescribed in order to carry out the social function and benefits of education and to
ensure cultural identity of minority and indigenous populations.
Distinct from any of the policy and legislative measures of Brazil and New Zealand
and unlike any of the structures set within international human rights instruments, the
Islamic Republic of Iran’s constitution provides a justification and contextual synopsis of the
Islamic standards the state chooses to frame and enforce its laws. The preamble to the
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constitution resonates with Davis’ (2002) notion of the “movement narrative,” which, in this
instance, transmits a post-colonial identity of the state through a liberation theology
framework in the state’s interpretation of Islám as a liberating response to imperialism and
oppression: “The unique characteristic of this Revolution, as compared with other Iranian
movements of the last century, is that it is religious and Islamic” (Islamic Republic of Iran,
1979). Such a narrative provides a meaningful backdrop for the promotion and protection of
minority and other marginalized populations, and the requirements set in international
discourses relevant to underrepresented groups could provide convincing justifications for
such laws and better inform states regarding their relevance and necessity if such context was
also provided or at least accessible in order to understand the perspectives and frameworks
underlying the drafting of these international instruments (and national laws and policies).
Limitations of the Comparative Discourses
In addition to identified strengths across national and international discourses,
limitations also exist that need to be addressed. The limitations that are covered here include:
the difference between enforceable and unenforceable policy; confusing and contradictory
language found in such policies and legislative measures; the varying definitions of
indigenous peoples and minorities provided in the discourses; and the lack of emphasis on
higher education within national and international discourses.
The “Weight” of Words: The Difference between Enforceable and Unenforceable Policy
Introduced earlier in this study was the difference between hard law or
internationally binding treaties and soft law or international declarations and
recommendations. With regard to addressing the right to higher education for minorities and
indigenous peoples, all but one (ILO 169 for indigenous peoples) of the binding treaties
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analyzed (i.e., ICCPR, CRC, CEDAW, CADE, and so on) include very broad directives,
which are left to be more openly interpreted by the state (which can be perceived as both a
strength and a challenge). Most declarations (aside from UDHR, but given that it is the first
and the foundation of all other international instruments puts it in a category of its own), on
the other hand (i.e., World Declaration on Higher Education, Framework for Priority
Action, Declaration on Race and Racial Prejudice, Declaration on the Rights of Indigenous
Peoples, Vienna Declaration and Programme of Action, and the Declaration on the Rights
of Persons Belonging to Minorities) include more detailed guidance for states to ensure the
protection of minority and indigenous peoples’ rights, as well as their access to higher
education, but states are by no means “legally” responsible nor held accountable to abiding
by the directives of such non-binding instruments, as there are no formal mechanisms
currently in place for signatories to be held accountable to international soft or hard laws. By
far, the World Declaration on Higher Education and the Framework for Priority Action are
the most detailed and thorough, both in terms of heightening the level of discourse on the
necessity for quality standards in higher education and equal and equitable access for
disadvantaged groups; but again, it is by no means enforceable, getting lost in the evergrowing pile of the “normative discussions” of international instruments that follow post1948. Although most international treaties do have formal mechanisms in place, their
enforceability is still highly questionable, and as with non-binding instruments, there is no
international judicial body or system that holds states legally accountable as in the case of
international criminal law. In the words of Collingsworth (2002), “If there is any consolation
to the failure to reach a breakthrough agreement . . . it is that any new standard would have
joined a stack of well-intentioned human rights conventions and resolutions that remain
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basically unenforceable” (p. 183). Thus, even the legal potency of treaties and states parties’
accountability is questionable when analyzing national-level policies, such as those regarding
higher education in Brazil, Iran, and New Zealand. As UN Secretary-General Ban Ki-moon
indicated about the Universal Periodic Review (UPR) of states’ commitment to binding
treaties, it “has great potential to promote and protect human rights in the darkest corners of
the world” (OHCHR, 2012). So the potential is there for monitoring and enforcing
international treaty commitments at the state-level, but is that sufficient? Subsequently, this
degree of uncertainty results in questions about the potential and actual legitimacy of higher
education laws and policies in place in these three countries? How truly robust are nationallevel laws and policies with regards to their weight and significance in relation to higher
education? Indigenous peoples’ rights? Minorities’ rights? These doubts of enforceability at
both the national and international levels, therefore, raises the question if such measures are
meaningful at all if they are to be drafted and adopted, yet remain unenforceable.
The unenforceable qualities of laws and policies, particularly at the international
level, has much to do with the disagreements that are not captured in the final drafts of such
measures. Perceptions of international instruments as “universal agreements” may also be
misrepresenting the drafting processes of the documents themselves. What is captured in
words in a “final” draft does not necessarily reflect the nature of the discussions and
consultations that take place up until a draft is finalized, submitted, and widely adopted. The
UN Declaration on the Rights of Indigenous Peoples (UNDRIP), for instance, “is not
entirely a consensus document but rather is described as a statement on which most of the
working group could agree was consonant with international law on human rights” (Lincoln
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& Denzin, 2008, p. 564). Even the chairperson of the Global Indigenous Caucus indicated
that UNDRIP did
‘not represent the sole viewpoint of the United Nations, nor did it represent the
viewpoint of all the world's indigenous people. It was based on mutual respect . . . It
was based on rights that had been approved by the United Nations System but
which had somehow over the years, been denied to indigenous peoples’ (Lincoln &
Denzin, 2008, pp. 564-565).
The same holds true for state legislative or policy measures. It is unclear as to what was left
out of the final policies and laws that Brazil, Iran, and New Zealand drafted regarding access
to higher education for minority groups and/or indigenous peoples.
One Word, Many Meanings: Contradictory and Confusing Language, Missing Content, and Implicit
Meanings
The state policies and legislation under analysis, particularly the higher-education
related measures targeting the poor, Afro-Brazilians, and indigenous peoples in Brazil,
Bahá’ís in Iran, and Māori in New Zealand are more than just a combination of words,
phrases, sentences, and paragraphs. Rather, they also reflect an attempt to capture mutually
agreed-upon attitudes, beliefs, perceptions, and understandings of those who drafted them in
the first place, and this also applies to international human rights instruments. In addition to
the explicit language and broader content of such measures, implicit meanings, unclear or
contradictory language, and the absence of issues highly relevant to these discourses are just
as important to recognize and understand.
In the realm of international human rights law, equal access to higher education is
most commonly dictated through the use of words or brief terms such as “all,” “no one,”
“every,” and “everyone.” For example, in the CRC, higher education shall be made
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“accessible to all on the basis of capacity,” and in the World Declaration on Higher
Education “no one shall be denied access to higher education,” and so on. From an ideal
perspective, such terminology would be adequate. Equality of access, in such basic terms,
however, is not necessarily sufficient in addressing access for minorities and indigenous
peoples, which reveals why most international instruments that underscore equal access for
all also mention the option for states to apply relevant measures in addressing equitable
access for these populations. This is wherein the problem lies, however. It is unclear as to
what is implied or suggested by “appropriate,” “effective,” or “necessary” measures at the
international level why it is left to the state to interpret what it means. International human
rights law, therefore, has called upon states to balance unequal and inequitable conditions for
their indigenous and minority populations through the adoption and implementation of
relevant measures—temporary or permanent, but the emphasis on equity versus equality is
highly skewed, as equality is addressed, but equity is not, leaving a void between aspirations
of rights and their reality. In response, Brazil and New Zealand have dictated their respective
solutions to the problem, and Iran’s mandates suggest there are no problems of inequality or
inequity whatsoever, even in spite of its blatant omission of its largest religious minority and
other religious minorities in its constitution.
International human rights law discourse on general access to higher education is
scarce. Aside from some conventions and declarations calling for equal access on the basis
of merit, others for individual capacity, and some even mentioning both as criteria, varying
perceptions on the value and benefits of higher education are also coded in such language.
There are also other inconsistencies regarding access to higher education such as whether or
not it should be free, and whether quality is a matter of importance at the tertiary level. So
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clearly, international instruments, over time, change in meaning, context, and language, even
within and across binding or non-binding texts. These “shifts of emphasis” (UNESCO,
2000) not only surface questions such as “Are these rights truly ‘unalienable’?,” but they also
force one to question if particular exceptions undermine the instruments or the international
human rights framework as a whole. Therefore, how is it expected that states abide by such
international standards if they are not “universally” or internationally understood as
expected. Language, content, and formulation of international instruments is highly debated,
questioned, and criticized among many states, which is why so many choose to submit
reservations, declarations, and/or amendments to binding treaties they are party to, which
not only reiterates the question of the legitimacy of international human rights, but also
poses the question: What do “international” or “universal” standards look like, and do they
coexist with “minimum” standards at the national level?
Like differentiating between levels of standards, the use of culturally-appropriate
contexts also raises some questions. Using material or immaterial “artifacts” such as the use
of language in the case of New Zealand’s higher education policy for Māori may have
negative implications as perceived by the Māori community itself. Not only are terms such as
“wānanga” and “Ka Hikitia” understood to be te reo Māori words, but they also become
associated as slogans with New Zealand’s Māori higher education policy. Māori educator and
scholar Rangi Nicholson (1997) applies Cooper’s (1985) theory to argue that New Zealand
education policy that is laden with te reo words and phrases is successfully utilized as a
marketing strategy to appeal solely to Māori, but how relevant is it really? It was not until
1987 that te reo became one of the country’s official languages, but according to the 2006
New Zealand Census, less than 30% of young Māori (15 years and under) can hold a
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conversation in te reo, and 25% of Māori adults between the ages of 15 and 64 can hold a
conversation in te reo. Nicholson (1997) and Cooper (1985) argue that applying the use of te
reo in Māori-targeted policy and legislation is futile if most Māori and future generations are
only fluent in English. Their critique is most likely based on the disconnect between cultural
relevance and language usage (i.e., Māori words and phrases are grounded upon cultural
meanings that lack a direct English equivalent (as common in most languages), so simply
using te reo words as a substitute or translation of their English “equivalent” may completely
discredit or dilute the original meaning and context of the te reo interpretation). The
emphasis on sustaining and improving the quality of Māori language in Ka Hikitia may
potentially reverse the downward trend, but only time will tell as the proportion of Māori
English-only speakers to Māori bilingual speakers (of Māori and English) is significantly
skewed.
Varying Understandings of Indigenous Peoples and Minority Groups
In addition to the widely debated “standard” definitions of minorities and indigenous
peoples, it appears that states also have their own understandings of what such identities
might characterize. This study also revealed a difference between national and international
definitions of these particular groups and recognition of these respective populations and
communities. As a matter of fact, minorities and indigenous peoples are never defined in
international or national discourses. If anything, the closest to a definition of any group that
surfaces in this study is Cobo’s (1982) explication of the unique identity characteristics of
indigenous peoples in his general report on the discrimination against indigenous peoples
and Capotorti’s (1991) definitions of minorities, but neither were adopted. This absence
simply reveals there is still a prominent disagreement to define indigenous peoples and
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minorities in spite of the vast diversity characteristic within and across such groups, but why
ins this the case? The report was written when indigenous peoples were still in the process of
“gaining recognition” within international human rights—seven years prior to when ILO
169 was amended since it was first adopted in 1957. The first World Conference on
Indigenous Peoples in 2014 marks significant strides in the area of indigenous rights within
the UN System, but recognition of indigenous peoples is not necessarily authentic most of
the time. Using the case of First Nations peoples in Canada, Coulthard (2007) argues
indigenous peoples have “increasingly been cast in the language of ‘recognition’—
recognition of cultural distinctiveness, recognition of an inherent right to self-government,
recognition of state treaty obligations, and so on” (p. 437). At the national level, Brazil’s
recognition of indigenous peoples is dominated by language addressing land tenure; Iran
does not “recognize” any indigenous peoples or groups; and New Zealand denies the
indigeneity of its Māori population by refusing to use any language that suggest or implies
their aboriginal identities, and thus escaping international human rights language regarding
indigenous peoples. Lightfoot (2010) also contends that recognition of indigenous peoples, if
visibile, is limited to “soft rights” and not “hard rights.” Coulthard’s (2007) theory on
recognition is adapted from Taylor’s (1994) “politics of recognition,” which he explains as
when “[one’s] identity is partly shaped by recognition or its absence, often by the
misrecognition of others, and so a person or group of people can suffer” (p. 25). Taylor
further suggests “Nonrecognition or misrecognition can inflict harm, can be a form of
oppression, imprisoning someone in a false, distorted, and reduced mode of being” (p. 25).
The absence and misrecognition of specific persons and groups, therefore, accommodates
the exploitation of loopholes and misappropriation of legal measures to either progress or
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hinder respective minority groups and indigenous peoples among other disadvantaged
groups.
As determined by the language and tone of higher education policies in Brazil, Iran,
and New Zealand, some countries are clearly more invested than others with regard to
protecting their indigenous peoples and/or minorities’ rights, such as in the case of Brazil,
for instance (on paper, that is). Consequently, minority groups and indigenous peoples are
identified differently within national boundaries or the presence and “recognition” of some
underrepresented groups are amplified above others (i.e., Brazil’s policy and laws are focused
on low-income/poor/Afro-Brazilians/those mixed with Black/indigenous peoples; Iran
defines only three religious minority categories: Zoroastrian, Jewish, and Christian; and New
Zealand replicates the definition used in international human rights law—ethnic, national,
religious, and linguistic minorities). So how does each national context play a role in
influencing the understandings of disadvantaged groups? The broad, general understanding
of how indigenous peoples and minorities are defined in international law becomes filtered
according to state preferences, which can only widen the gap further, particularly if these
communities are marginalized due to direct or indirect actions taken by the state itself. If
there is no international or universal standard of how minorities and/or indigenous peoples
are defined at the national levels, then clearly, there will be groups that will be unaccounted
for, particularly in the case of Iran, where its Bahá’í population, numbering at more than
300,000 is non-existent according to “Islamic law.” How can equal and equitable access to
higher education of high quality be assured to all minorities and indigenous peoples who
must be recognized and protected beyond the “political” and differentiated identities? Given
the heterogeneity and vast diversity within and across both indigenous and minority
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populations, a standardized definition at the international level may be irrelevant. At the
national levels, however, states can and should make explicit definitions of particular
populations, especially since there are distinct barriers and identifiable factors unique to
respective individual and collective indigenous and minority communities. Therefore, the
varying and common characteristics and experiences they share must be acknowledged and
supported by the state.
Weak Coverage of Higher Education
In the introduction to this study, the lack of higher education discourse at the
international level was discussed. Further analysis of the relevant discourses reveals that
indeed higher education is hardly covered at all at the international level (especially within
binding instruments). Instead, if higher education is addressed, it is mostly implied through
rather passive references made such as “education at all levels,” and basic national-level
discourses are not much different. So much emphasis is put on basic education and, at times,
secondary education, but rarely, if ever, is higher education a matter of concern despite what
growing scholarship on higher education and academia and the World Declaration on
Higher Education and Framework for Priority Action illustrate. Nonetheless, more advanced
and newly updated national legislation and policies targeting minorities and indigenous
peoples do suggest that governments are noticing the effects of deprived higher education
among their underrepresented populations, which in turn, has influenced such actions
promoting or hindering their access. At the international level, content regarding higher
education access for minorities and indigenous peoples, in particular (let alone disadvantaged
groups, in general), is very vague and limited in scope and frequency, but the twentieth
century definitely marked a paradigm shift, and the twenty-first century may be even more
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promising given the growing number of supplemental reports and concurrent sessions held
to address the right to higher education and the preservation of knowledge among
indigenous and minority populations in particular. States have similarly shown more of an
engaged commitment to promoting higher education as a more focused educational concern,
but they have only emerged even more recently than at the international level. All three
states only introduced higher education-specific legislation and policies for (or against)
access for their respective underrepresented populations between the 1989 and 2014. What
happens after the World Declaration on Higher Education and the Framework for Priority
Action? Are states expected to inform future discourses at the international level? What of
the national level? Will minorities and indigenous peoples be authentically consulted with
and recognized in the process of maintaining their protected rights? These are only a few of
the questions that may be considered.
Challenges of the Comparative Discourses
Clearly, there are challenges evident in the laws and policies presented in this study,
and they address issues such as the evident missing link from the text or content of laws and
policies to their interpretation and finally, their implementation; the paradox of minority and
indigenous identities; and the inclusion of indigenous peoples and minorities in the
consultation and drafting processes that yield such discourses.
Reading Between the Lines: From Interpretation to Implementation (and Obstacles to Implementation)
If contradicting and confusing language exists at the international level, imagine the
challenges for states and policy makers in interpreting such language; and therefore, only
more gaps are left for the actual interpretation and implementation of such policies.
Additionally, international human rights law is broad enough to accommodate various
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interpretations, which leaves it open for misunderstandings and misuse, potentially resulting
in detrimental measures for minorities and indigenous peoples directly affected by such
policies (and indirectly majority/“dominant” populations in society). Schick (2006) argues
that
Too much human rights discourse has focused on the codification of human rights
norms rather than the ways they are implemented and the failure to enforce them.
International liberalism celebrates the advent of human rights whilst failing to
confront the deeper structural dilemmas that the international political economic
system generates. An engagement with critical theory leads to new ways of seeing
human rights that might lead to alternative understandings of politics at the global
level” (p. 321).
Currently, there are no robust procedures mandated at the international or national
level that require minorities and indigenous communities to be actively involved in the
policymaking and law-drafting processes. As a matter of fact, despite clear explications of
self-determination, self-preservation, and self-identification of indigenous peoples and
persons belonging to minorities, and the need for consultation with indigenous peoples
regarding their own communities, major gaps still exist between the nation and international
law interpretation. For example, while Brazil’s quota law targets poor Afro-Brazilians and
indigenous peoples, there is no indication of consultation with indigenous peoples, and the
same is true of its National Education Plan; and as for New Zealand, although the state’s
wānanga and te reo rhetoric are rather extensive, members of the Māori community are in
no way mentioned to be formally involved or engaged in any of the state-level constitutional
or policy measures regarding higher education. MTRG’s efforts (via their developed tertiary
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education framework) are not even visibly adopted in tertiary legislation, strategies, or
policies regarding Māori success at the tertiary level. So how relevant are these higher
education measures if the intended recipients are absent from participating as of the
inception of the process?
Although policies and legislation have been drafted and are or have been set to be
implemented at the national level (influenced by international measures or not), they do not
account for the structural barriers that prevent practical measures for access to higher
education to be implemented. Granting indigenous peoples and minority groups access to
higher education does not account for the various barriers that these underrepresented
groups face in accessing higher education in the first place. Cross (1981) addresses three
particular types of barriers that result in “non-participation” among particular persons and
groups: situational barriers (relating to a person or group’s lived experience or context at a
particular time), institutional or structural barriers (as established by learning institutions that
either exclude or discourage participation of specific groups), and dispositional or
psychosocial barriers (whereby individually held beliefs, values, attitudes or perceptions
inhibit participation in organized learning activities). These kinds of barriers must also be
acknowledged and removed through such policy or legislative measures in order for effective
implementation of equal and equitable access for underrepresented groups to be fulfilled.
References to such barriers are directly linked to social justice theories and education
for social change. There are indeed instances within both national and international
discourses that address the capacity of higher education institutions to promote social
change. They have the potential to contribute to the social, economic, cultural, moral, and
spiritual advancement of societies and nations, even inter-generationally. However, the
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effects of higher education on the populations it serves is absent from such discourses. The
social justice component of the laws and policies discussed regarding access to higher
education for indigenous peoples and minorities is not mentioned. For instance, how
indigenous peoples and minority groups benefit from inclusive, participatory, or culturallyrelevant learning is not at all justified in the contexts of specific measures. While the rights to
access are address, the overall benefits to underrepresented groups are not. The focus of the
benefits of higher education are limited to the state and its relationship to the international
economic market. Thus, social justice practices are highly lacking within laws and policies
aimed to focus on the most marginalized groups.
Finally, it is evident that policies, laws, and guidelines in print vary from one
individual, institution, state, or group to another, especially in regards to varied
interpretations of the text in question. How something is interpreted reflects and shapes how
it is actually applied or implemented? How is the interpretation of policies or laws
transferred from policymakers/law drafters/authors to the actual practitioners? This remains
unclear in most of the discourses across both national and international spheres. The
Framework for Priority Action included the closest thing to practice-based content, but the
interpretation of such actions is more vague than specific.
If there is anything that critical discourse analysis (and interpretive policy analysis)
can inform about such national and international discourses, it is that as time has evolved,
such measures are adopting postcolonial rather than colonial frameworks, and they are more
often drafted with well-intentioned goals in mind in spite of the current limitations and
challenges they may have. As UN Secretary General Ban Ki-moon recalls of the 1993 Vienna
conference,
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[It] was an important milestone in humanity’s quest for universal human rights. But
we still have a long way to go to translate principle into practice. In too many places,
for too many people, human rights and the rule of law are but a distant dream. Only
when the inherent dignity and equal rights of all members of the human family are
truly respected, can we expect freedom, justice and peace in this world” (United
Nations, 2013, p. 5).
Secretary-General Ban Ki-moon’s sentiments were also echoed by Navi Pillay, UN High
Commissioner for Human Rights, who said: “We have seen much progress in the past two
decades—but far more remains to be achieved. The promise of respect for the rights and
dignity of all people remains an aspiration,” and in regards to populations including those
belonging to indigenous or minorities communities, Pillay stated that they “continue to be
oppressed and excluded, their voices suppressed and their rights denied. Our work will
continue, inspired by the Vienna Declaration and Programme of Action, until its promise is
made real for all” (United Nations, 2013, p. 11).
The Paradox of Indigenous and Minority “Identities”
The international or universal right to self-determination for all peoples is rather
problematic for persons belonging to minorities and indigenous peoples. To self-identify as a
minority or indigenous person is intended to grant unique protections and rights within the
context of international human rights instruments (that are not legally enforceable in the first
place); but within the national context, minority and indigenous identities or selfidentification have the potential to be contentious and contradictory, even exploitative. In
Brazil, for instance, where a significant proportion of the population is of mixed race, and
therefore, unaccustomed to racial or ethnic classifications, students are asked to classify
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themselves as Black, indigenous, or of mixed race in order to qualify for the Lei de Cotas
eligibility criteria. Iran’s Constitution does not recognize any religious minorities outside of
Zoroastrians, Jews, and Christians, thus denying the state’s largest religious minority group—
Bahá’ís—an opportunity to study or teach in universities if they identify themselves as such;
by rejecting their Bahá’í identity, however, and accepting a Muslim identity, they are
alternatively granted full access to higher education institutions in the country. How does a
this resolve the disparity, however? How is this just? New Zealand’s Māori comprise the
dominant underrepresented group in the country, and words and phrases from their mother
tongue are sprinkled about legislation and policies regarding their anticipated progress and
status in higher education; yet their indigeneity remains unacknowledged by Parliament in
spite of a evident dependence upon the socio-political implications of the Treaty of Waitangi
in the post-colonial era. Identities are conflicted and in limbo. They become oppressive, but
they are also empowering. They are rejected, adopted, and masked. The “politics of
recognition” (Coulthard, 2007; Taylor, 1994) and “politics of difference” (Taylor, 1994)
within national mandates threaten ideas of cosmopolitanism, pluralism, and unity in diversity
assured in international instruments, yielding paradoxical identities that have the potential
and capacity to further marginalize the marginalized and become oppressive. Alfred and
Corntassel (2005) contend that “Indigenous” identity “is this oppositional [to European
colonization], place-based existence, along with the consciousness of being in struggle
against the dispossessing and demeaning fact of colonization by foreign peoples, that
fundamentally distinguishes Indigenous peoples from other peoples of the world” (p. 597).
Perceiving indigenous or minority identities as “oppositional” connotes “colonizercolonized,” “oppressor-oppressed,” “us-them” dichotomies suggesting that such identities
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are shaped and framed by oppressive forces. Such a posture denies the origins of minority
and indigenous peoples’ cultural, social, economic, and moral customs and values that
preceded colonial encounters, but it is also suggests that identities of underrepresented
groups (particularly indigenous peoples) have evolved and transformed because of these
same historical events. Identities of indigenous peoples are not even recognized to the extent
that minority identities are nationally and internationally.
Like Atalay (2006), the researcher-analyst claims that by using labels such as
“minorities” or “minority groups,” “indigenous peoples,” or “disadvantaged,” “vulnerable,”
“underrepresented,” “marginalized” peoples or groups, and so on denote broad, general
groups of peoples and communities, each of which encompass a great deal of complexity
and diversity of views. They are not “a monolithic, homogeneous group with rigid and
clearly defined epistemologies and worldviews, but rather each includes a great deal of
diversity” (p. 616). Furthermore, these labels are not intended to further marginalize peoples
or communities that are underprivileged due to various factors of the greater contexts in
which they live. It is assumed by the researcher, therefore, that those engaged in the drafting
of international and national-level discourses likewise approached their higher education laws
and policies specific to minorities and indigenous peoples with a similar understanding of the
multi-faceted diversity within and across various minority and indigenous communities.
Nonetheless, there is still a paradox in how minority and indigenous identities are
“recognized” and celebrated. If people belonging to one or both of these communities selfidentifies as a member of such a community, there is the potential risk of further
marginalization and oppression. Therefore, the question arises, Should “indigenous peoples”
and minorities be defined at all? If so, who actively participates in establishing such
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definitions? Is self-identification sufficient? Is it empowering or problematic? How can
indigenous peoples, minorities, and other disadvantaged groups claim their cultural,
economic, social, and spiritual identities without allowing perpetrators of human rights
violations to use those same identities as a motivation for their oppression in the first place?
Furthermore, identities take on several meanings and priorities within discourses from state
to state, from state to international, and from international to state levels.
The Ambiguity and Vagueness of International Human Rights and National Legislation and Policies
The standardization or universalization of human rights and particularly the right to
higher education for indigenous peoples and minorities was introduced as one the strongest
qualities of the international instruments reviewed in this study. In an effort to draft
legislation and measures on an international platform, however, the language must not be
too rigid nor confined so states still find its content to be applicable at the state or territorial
level. Some of the language within international instruments, therefore, can easily be
misinterpreted and taken out of context. International instruments and national instruments
alike are typically ambiguous regarding issues and topics such as quality or standards.
Meeting at least the “minimum” standards was a recurring theme in both national and
international instruments regarding general education and higher education, but needing to
define minimum standards seemed unquestionable until they were vaguely defined as
“quantifiable” in LDB and more specifically as “multidimensional” in the World Declaration
on Higher Education and Framework for Priority Action. The more ambiguous or vague the
language and content of laws and policies are, the highly likely it is that they will be lost in
translation, and consequently, in implementation as well.
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Invisible Agents, Visible Voices
Since questions have already been posed regarding the voices that are both present
and absent within national and international policies and laws addressing higher education
rights for minorities and indigenous peoples, it may be helpful to reconsider who is and who
should be participating in relevant policymaking and the drafting of laws. Currently, there are
grassroots-organized groups in Brazil (Educafro, COIAB), Iran (BIC, BIHE), and New
Zealand (Kohanga Rēo, Kura Kaupapa, Wharekura) that are each actively engaged in raising
the standards of higher education rights and access for indigenous communities, minorities,
and women, in particular. They have all played active and varying roles in mobilizing and
advocating for higher educational rights for underrepresented groups. If policies and laws
are targeting or aiming to serve an oppressed or marginalized segment of the nation’s
population, then perhaps their inclusion should also be acknowledged, as has been the case
in a few of the relevant international instruments targeting minorities and indigenous
peoples. At the recent WCIP, for example, select indigenous representatives from around
the world were invited to participate in the approval of the final outcome document, and
most (but not all) of their expectations were realized in the document. Despite the informal
nature of the document, the voices of stakeholders were directly represented to some degree
in the discourses during the conference. Some indigenous representatives indicated their
disappointment with the fact that it was drafted prior to the conference and that the
conference concurrently as the UN General Assembly was meeting for its High-Level
Plenary Meeting of the 69th Session of the General Assembly, curbing the import of this
inaugural conference (Sattarzadeh, 2014). The outcome document was drafted by a select
number of representatives on a committee, including several indigenous peoples prior to
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WCIP 2014. Per UN General Assembly protocol, state representatives had the exclusive
authority and final say in deciding whether or not they wanted to accept the text submitted
to the General Assembly. There is no indication if any of the international instruments or
national laws and policies analyzed in this study included any representative stakeholders
who would be directly and indirectly affected by their implementation. It is also unclear as to
whether administrators, faculty, students, prospective students, activists or advocacy
organizations, including members from indigenous and minority communities were invited
to the proverbial table. Clearly, in Iran, members of the Bahá’í community were excluded
from participating in any drafting or consulting processes, since inviting them would
naturally contradict all the policies that were specifically written against them.
Thus who the actors were and within what structures and systems they were working
are important factors that would have further enhanced the quality of the interpretation and
findings. However, most of this information was unavailable and inaccessible to the
researcher, and it becomes far more complex at the level of international human rights law
when representatives from various regimes, systems, and structures “collaborate” on an
international document that is believed to be intended to benefit and serve all. Thus the lens
of actors in the drafting of international human rights instruments is far broader and macro
in scope, whereas national authors focus solely on the nation, and to some degree, its
relationship with other nations. Drafters of international instruments far outnumber those
who draft national legislation, and their identities are far more ambiguous and transitory than
at the national level. Whose voices are represented in these discourses, and whose voices are
still missing? Who is included and who is excluded? Is the content of these documents very
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clear and evident in order to appropriately and truthfully answer these questions? These
questions remain unanswered.
Findings
To what extent is the right to higher education conveyed in international treaties/instruments and national
policies and legislation? How are the higher educational rights of minority groups and indigenous peoples in
particular addressed in international treaties/instruments and national policies and legislation?
One of the limitations already discussed is in regards to the right to higher education
and its minimal focus in most international instruments and national constitutional
documents. The drafting of the World Declaration on Higher Education and the Framework
for Priority Action, the outcomes of the two subsequent conferences, and reports from the
First Session of the Forum on Minority Issues and the World Conference on Indigenous
Peoples reveal, however, that genuine discussions and concerns are ongoing and that the
international-level commitment to higher education should not be taken lightly.
Furthermore, the major emphasis on the “multidimensional” nature of quality and its
necessary linkage to relevance is the crucial determinant in guaranteeing equitable conditions
for underrepresented groups within higher education institutions. The World Declaration on
Higher Education sets a standard for higher education that has yet to be met nationally or
internationally. The multifaceted configurations of higher education systems and structures
and the various benefits they provides extended far beyond the typical human capital
framework motivated by socioeconomic gains.
At the national level, references to higher education varied. Definitions or
expectations of higher education institutions varied. Furthermore, unlike the broad or
general references to higher education or tertiary education in international human rights
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discourses, within national legislation and policy, there seem to be clear distinctions and
hierarchies between various types of higher or tertiary levels of instruction. For instance, all
three states have a distinct space for technical colleges or institutes, suggesting the
importance of science and technology in the fields. Several international human rights
instruments do address the imperativeness of advancing science and technology as well, and
these states clearly mirror this sentiment. However, access based on the varying types of
higher education institutions were not at all addressed in any of the laws or policies studied
here. Instead, admissions policies were universally addressed or not at all (in the case of New
Zealand, aside from minimum admissions criteria set in Education Act 1989, each institution
sets its own requirements for admissions).
Higher education legislation initiatives in Brazil have rapidly erupted within the past
20 years. Building upon LDB in 1996, the landmark Supreme Court decision on Lei de Cotas
calling for statewide quotas on 50% of all public universities and colleges throughout the
state for underrepresented groups has critics and supporters waiting in anticipation to find
out how the first 10 years will fare. This form of affirmative action symbolizes a dramatic
shift in educational governance from what was formerly known as a highly decentralized
system to a federally-mandated higher education law that regulates admissions and passes a
standardized national education plan (PNE). PNE further is exemplary of a state-level plan
for the unfoldment of the World Declaration in Higher Education and Framework for
Priority Action. Its emphasis on the various aspects and features of higher education brings
the international declaration to life on a micro, tangible level. Additionally, Brazil is the only
state to have ratified ILO 169—the only legally binding treaty for the protection of
indigenous and tribal peoples, but when dealing with the Lei de Cotas and other education432

related policies for indigenous peoples, members of the indigenous community are not
involved in the decision-making and planning processes, nor consulted with. Failing to
involve indigenous peoples in matters addressing the development of their own communities
specific to the equal and equitable right to quality education (or any other civil, cultural,
economic, social, or political right) is directly at odds with ILO 69 and the Declaration on
the Rights of Indigenous Peoples.
Iranian policies and laws in the arena of higher education focus on sustainability of
resources within the country. Most importantly, however, the specific policies and guidelines
studied here reveal that Iran’s perceptions of higher education are of high yet paradoxical
standards, particularly because since the government systematically denies Bahá’ís access to
higher education throughout the state. For a government to aspire to achieve self-reliance
through socioeconomic means, while simultaneously discriminating against its largest
religious population is a blatant contradiction of the state’s understanding of human capital
gains via higher education. Consequently, the state’s higher education policies are flagrant
violations of international human rights law discourses since members of the Bahá’í
community are denied basic righs and remain unrecognized as Iranian citizens according to
the Constitution.
New Zealand’s uncodified constitution and supplementary higher education policy
strategies emerged with a visible Māori “voice” from the mid-1970s onward. It is no
surprise, therefore, that the state’s laws and tertiary education policies for Māori have a
strong foundation in quality language programs and promotion of wānanga as an alternative
option for Māori students. There are only three wānanga in the country, but the state offers
a variety of tertiary education options including polytechnics, universities, specialist schools,
433

and vocational colleges. Education Act 1989’s mandate for a Tertiary Education Strategy
(TES) requires that one of the long-term development goals focus on Māori educational
advancement and maintaining cultural awareness. The emphasis on higher education for
Māori in TES 2014-2019 parallels the overall strategy goal in promoting higher employment
rates in the country in order to make New Zealand highly competitive in the global market,
falling short of meeting other goals aside from economically-driven incentives. Ka Hikitia, a
Māori-specific education strategy implements fundamental Māori principles across all levels
of schooling. Although discrimination in higher education institutions is forbidden and
equitable measures are permitted, New Zealand has not implemented any statewide
legislation promoting equitable access for Māori to tertiary education organizations (TEOs)
(aside from the establishment of wānanga). Rather, tertiary education initiatives for Māori
students seem to be separate but parallel to the overall TES 2014-2019 goals and objectives.
How do international human rights discourses compare to country-level policies and strategies to protect
minority groups and indigenous peoples’ rights of equal and equitable access to quality higher education?
In most national and international discourses on the right to higher education, equal
access to higher education was introduced more vaguely, thus excluding references or regard
for specific segments of the population (i.e., minority groups and indigenous peoples).
Equitable access, on the other hand, appeared to be more general in international
instruments (vis-à-vis temporary or permanent measures), while in national-level discourses
on higher education enrollment were expectedly more specific and relevant. Naturally,
international instruments used more all-inclusive, ambiguous language (i.e., “measures” for
disadvantaged groups, vulnerable populations, underserved, etc.), but there was consistency
across international instruments that did mention equitable measures of some kind in
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relation to higher education. At the national level, for the most part, there were specific
references (depending on the type of legislation analyzed). The World Declaration on Higher
Education specifically mentions that particular measures should be set in place, if necessary,
for disadvantaged groups, while also stressing that equitable access to higher education will
gradually evolve into equal access for all on the basis of individual capacity and merit.
Prior to Lei de Cotas, like many international instruments, Brazil’s legislative
language made it clear that equal access would be granted to all on the basis of individual
capacity. In response to the grave disparities in higher education enrollments experienced by
Afro-Brazilians and persons of mixed race, indigenous peoples, and persons from low
income households, however, the government adopted Lei de Cotas, hoping to remedy its
highly visible inequality landscape within public universities across the country. Since the law
will not be fully implemented until 2016, it will take some time to assess if Lei de Cotas
makes any difference in resolving enrollment and matriculation-related discrepancies.
Understanding that academic success at the tertiary level is dependent upon achievement and
matriculation at earlier levels of schooling, the government launched PNE, which aims to
create a strong establishment between lower levels of schooling and higher education-level
training and learning. Similar to the patterns found in international instruments, the state’s
emphasis on quality higher education became more pronounced and detailed with the
introduction of newer legislation.
The national entrance examination in Iran is only accessible to persons who selfdeclare their religious identity as Muslim or one of the religious minorities recognized in the
Constitution. Thus access to higher education in Iran, by default, is not equal, because access
to the national entrance exam for admissions to higher education institutions is denied to
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other religious minorities, including Bahá’ís. Furthermore, the government has mandated, in
a confidential memorandum to all universities in the country that Bahá’ís are not to be
admitted to universities or should be expelled if it is discovered they are Bahá’ís, and that
their progress and development should be “blocked.” Bahá’í faculty are also prohibited from
teaching at universities and colleges in the state. Thus there are no equal or equitable
measures in place for Bahá’ís. Rather, they are systematically treated as unequal, and
therefore, undeserving of equitable accommodations to higher education, which is why the
Iranian and international Bahá’í community responded by establishing the unaccredited
Bahá’í Institute for Higher Education (BIHE), serving as an alternative outlet for Bahá’ís to
access higher levels of learning through the efforts of local and global volunteers who serve
as administrators and faculty professors.
New Zealand’s Education Act 1989 specifies that there are a set of basic minimum
requirements for all to access a tertiary education organization (TEO), including citizenship
and age requirements, for example—both of which allow for exceptions. In addition to the
minimum requirements, students are required to meet institution-specific requirements.
Thus, it seems that institutions vary in their admissions requirements, and therefore, they are
absent from New Zealand’s legislative or policy measures. Ka Hikitia emphasizes quality in
one of its two “essential factors for success” strategy: “Quality provision, leadership,
teaching and learning, supported by effective governance” (Ministry of Education, 2013).
This “factor” is repeated on eight separate occasions throughout the policy strategy, but its
interpretation and implications are left to the reader to deconstruct and read between the
lines, as there are no concrete explanations to support what these areas of quality look like.
Coupled with the second essential factor—
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Strong engagement and contribution from students and those who are best placed to
support them—parents and whānau, hapū, iwi, Māori organizations, communities
and businesses—have a strong influence on students’ success. Māori students’
learning is strengthened when education professionals include a role for parents and
whānau, hapū, iwi, and Māori organizations and communities in curriculum, teaching
and learning (Ministry of Education, 2013)
—reveals that the import of familial and community identity among Māori is necessary in
complementing the ambiguity of quality presented as the first essential factor of measuring
Ka Hikitia’s success.
Conclusion
This study starts and ends with many unanswered questions, but there is nothing
wrong with that, especially if such questions inspire further inquiry and scholarship regarding
minorities and indigenous peoples’ equal and equitable access to quality higher education and
other topics of a similar nature. For instance, how can we understand that granting equal and
equitable access to tertiary education of high quality for disadvantaged groups not only
benefits “them”/”others,” but everyone? How can the societal or global effects of minorities
and indigenous peoples accessing and successfully completing quality-level postsecondary
education be measured and/or studied? Perhaps the findings would inspire more action to
promote such access (alternatively to privatized higher learning). Also, as a means of
furthering the pluralism and diversity areas of scholarship, there are opportunities to explore
the dynamics of minority and indigenous peoples and how their identities affect and inform
the culture of higher education institutions. Likewise, how are their identities thwarted or
muted?
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Concerns regarding equal or equitable access to quality higher education for
minorities and indigenous peoples (and other underrepresented groups) are only secondary
to determining if and how these respective persons and groups are identified and recognized
within national laws. If the full rights and identities of these populations are not fully
recognized by the state—beyond the “politics of recognition” and the politics of
difference”—obviously, they will be deprived of equal and equitable access to higher
education of a high quality. Given the broad reference to “measures” at the international
level and more specific measures at the national level specific to resolving unequal and
inequitable access to higher education for minority and indigenous peoples, suggests that
measures adopted reflect how these targeted groups are perceived. Since equitable measures
are necessary in order to create equal opportunities for minorities and indigenous peoples
who would otherwise be denied access to higher education, then it would be essential to
address what equality and equity mean, how they relate to unique national-level contexts, and
how they can be explained at the international level.
At a broader level, perhaps before even focusing on the rights of indigenous peoples
and minorities to quality higher education is addressed, it may be more effective to assess
how nations protect and promote the “basic” rights of their marginalized populations in the
first place. Also, how do states perceive education and higher education at the national and
international levels, and how are such perceptions reflected in their laws, policies, and
practices? This knowledge may help us gain a better understanding of the status of such
disadvantaged groups and learn what states are doing to support them and their existence
and well-being. Finally, how closely linked are quality and relevance for such policies and
legislative measures as they relate to minorities and indigenous peoples? If higher education
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is of “high-quality,” does that mean it is relevant to the population its educational measure is
intended for? Compared to national laws and policies, the potency of international
instruments is far greater in words than in enforceability, particularly since the World
Declaration on Human Rights and the Framework for Priority Action are the most thorough
instruments that addresses equal and equitable access to higher education for minorities and
indigenous peoples, while maintaining a strong emphasis on the need for coherence between
relevance, quality, access, equity, and diversification. Although relevance was not a primary
topic of concern upon partaking in this study, it was quickly discovered that without its
consideration in the context of higher education, especially in relation to the indigenous and
minority students targeted, a superior or high quality level of higher education would be
impossible to achieve.
Based on the patterns revealed at the national and international levels thus far, there
is a hope that such higher education policies that promote equal and equitable access to
higher education of high quality for disadvantaged populations will only be improved and
mature over time in order to address issues of equality, access, diversity, quality, and
relevance in the long-term, just as the drafters of the World Declaration of Higher
Education and Framework for Priority Action aspired to do. For instance, the difference
between “hard law” and “soft law” instruments and their enforceability and mechanisms (or
lack thereof) of state accountability needs to be improved. Also, ensuring that higher
education-related discourse is relevant and customized to the population or peoples it is
intended to serve (particularly if the target population is vulnerable) is crucial to the success
of such higher education laws and policies.
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There has to be some way to consider how to bridge the gap between authors or
drafters of international and national laws and policies and government officials that
interpret and implement them. In regards to some implications of these comparative
discourses, several particular recommendations come to mind. First of all, perhaps there
could be mechanisms in place for higher education institutions (and systems) to adopt a
human rights culture that values the importance of all peoples and the benefits tertiary
education can yield to all peoples and societies. Secondly, the UN System’s current
mechanism of Universal Periodic Review (UPR) procedures must be either improved or
replaced in order to ensure that states are truly adhering to instruments they are signatories
to (especially since reports are self-reported by the state in question and reviewed by a UPR
council). The evaluation and monitoring process is a formalized system of ongoing
(sometimes recycled) normative discussions. Third, the World Declaration on Higher
Education suggests that equal and equitable access to higher education—in the international
and national contexts—does not end and begin with access. As a matter of fact, it is a
“lifelong” phenomena of entry and exit within higher education systems and institutions to
not only accommodate marginalized peoples’ access, but also adults and those without any
prior schooling. Fourth, implicitly, international instruments and national laws and policies
mostly or exclusively apply to public educational institutions. National laws and policies on
education are also in control of public educational institutions, and therefore, public
institutions take precedence regarding national measures, particularly as described in chapter
7 of this dissertation. What about the quality of privatized higher education? According to
Levy (2010), privatized higher education (PHE) accounts for 31.3% globally. Consequently,
a significant percentage of the population—mostly “privileged” socioeconomically—is
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unaccounted for. How does disconnecting from private higher education institutions (in
light of the mass higher education movement) limit the future of higher education as laid out
in the World Declaration on Higher Education and Framework for Priority Action? Like
public higher education institutions, private institutions must be equally held accountable for
adopting a culture of human rights that extends far beyond the promotion of mass higher
education and human capital. Lastly, such equal and equitable access is necessary in order for
the inevitability of diversity to become a reality within higher education institutions and
systems. Diversity in all aspects of higher education is required if it is to truly serve the
diverse demands of an ever-evolving society.
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Appendix
World Declaration on Higher Education for the Twenty-First Century: Vision and
Action and Framework for Priority Action for Change and Development in Higher
Education
adopted by the
World Conference on Higher Education

Higher Education in the Twenty-First Century:
Vision and Action
9 October 1998

World Declaration on Higher Education for the Twenty-First Century: Vision and Action
PREAMBLE
On the eve of a new century, there is an unprecedented demand for and a great
diversification in higher education, as well as an increased awareness of its vital
importance for sociocultural and economic development, and for building the future,
for which the younger generations will need to be equipped with new skills, knowledge and
ideals. Higher education includes ‘all types of studies, training or training for research at the
post-secondary level, provided by universities or other educational establishments that are
approved as institutions of higher education by the competent State authorities’. Everywhere
higher education is faced with great challenges and difficulties related to financing, equity of
conditions at access into and during the course of studies, improved staff development,
skills-based training, enhancement and preservation of quality in teaching, research and
services, relevance of programmes, employability of graduates, establishment of efficient cooperation agreements and equitable access to the benefits of international co-operation. At
the same time, higher education is being challenged by new opportunities relating to
technologies that are improving the ways in which knowledge can be produced, managed,
disseminated, accessed and controlled. Equitable access to these technologies should be
ensured at all levels of education systems.
The second half of this century will go down in the history of higher education as the period
of its most spectacular expansion: an over sixfold increase in student enrolments
worldwide, from 13 million in 1960 to 82 million in 1995. But it is also the period which has
seen the gap between industrially developed, the developing countries and in particular
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the least developed countries with regard to access and resources for higher learning and
research, already enormous, becoming even wider. It has also been a period of increased
socio-economic stratification and greater difference in educational opportunity within
countries, including in some of the most developed and wealthiest nations. Without
adequate higher education and research institutions providing a critical mass of skilled and
educated people, no country can ensure genuine endogenous and sustainable development
and, in particular, developing countries and least developed countries cannot reduce the gap
separating them from the industrially developed ones. Sharing knowledge, international cooperation and new technologies can offer new opportunities to reduce this gap.
Higher education has given ample proof of its viability over the centuries and of its ability to
change and to induce change and progress in society. Owing to the scope and pace of
change, society has become increasinglyknowledge-based so that higher learning and
research now act as essential components of cultural, socio-economic and environmentally
sustainable development of individuals, communities and nations. Higher education itself is
confronted therefore with formidable challenges and must proceed to the most
radical change and renewal it has ever been required to undertake, so that our society,
which is currently undergoing a profound crisis of values, can transcend mere economic
considerations and incorporate deeper dimensions of morality and spirituality.
It is with the aim of providing solutions to these challenges and of setting in motion a
process of in-depth reform in higher education worldwide that UNESCO has convened a
World Conference on Higher Education in the Twenty-First Century: Vision and Action. In
preparation for the Conference, UNESCO issued, in 1995, its Policy Paper for Change and
Development in Higher Education. Five regional consultations (Havana, November 1996; Dakar,
April 1997; Tokyo, July 1997; Palermo, September 1997; and Beirut, March 1998) were
subsequently held. The Declarations and Plans of Action adopted by them, each preserving
its own specificity, are duly taken into account in the present Declaration - as is the whole
process of reflection undertaken by the preparation of the World Conference - and are
annexed to it.
*
**
We, participants in the World Conference on Higher Education, assembled at UNESCO
Headquarters in Paris, from 5 to 9 October 1998,
Recalling the principles of the Charter of the United Nations, the Universal Declaration of
Human Rights, the International Covenant on Economic, Social and Cultural Rights, and the
International Covenant on Civil and Political Rights,
Recalling also the Universal Declaration of Human Rights which states in Article 26,
paragraph 1, that ‘Everyone has the right to education’ and that ‘higher education shall be
equally accessible to all on the basis of merit’, andendorsing the basic principles of the
Convention against Discrimination in Education (1960), which, by Article 4, commits the
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States Parties to it to ‘make higher education equally accessible to all on the basis of
individual capacity’,
Taking into account the recommendations concerning higher education of major
commissions and conferences, inter alia, the International Commission on Education for the
Twenty-First Century, the World Commission on Culture and Development, the 44th and
45th sessions of the International Conference on Education (Geneva, 1994 and 1996), the
decisions taken at the 27th and 29th sessions of UNESCO’s General Conference, in
particular regarding the Recommendation concerning the Status of Higher-Education
Teaching Personnel, the World Conference on Education for All (Jomtien, Thailand, 1990),
the United Nations Conference on Environment and Development (Rio de Janeiro, 1992),
the Conference on Academic Freedom and University Autonomy (Sinaia, 1992), the World
Conference on Human Rights (Vienna, 1993), the World Summit for Social Development
(Copenhagen, 1995), the fourth World Conference on Women (Beijing, 1995), the
International Congress on Education and Informatics (Moscow, 1996), the World Congress
on Higher Education and Human Resources Development for the Twenty-First Century
(Manila, 1997), the fifth International Conference on Adult Education (Hamburg, 1997) and
especially the Agenda for the Future under Theme 2 (Improving the conditions and quality
of learning) stating: ‘We commit ourselves to ... opening schools, colleges and universities to
adult learners ... by calling upon the World Conference on Higher Education (Paris, 1998) to
promote the transformation of post-secondary institutions into lifelong learning institutions
and to define the role of universities accordingly’,
Convinced that education is a fundamental pillar of human rights, democracy, sustainable
development and peace, and shall therefore become accessible to all throughout life and that
measures are required to ensure co-ordination and co-operation across and between the
various sectors, particularly between general, technical and professional secondary and postsecondary education as well as between universities, colleges and technical institutions,
Believing that, in this context, the solution of the problems faced on the eve of the twentyfirst century will be determined by the vision of the future society and by the role that is
assigned to education in general and to higher education in particular,
Aware that on the threshold of a new millennium it is the duty of higher education to ensure
that the values and ideals of a culture of peace prevail and that the intellectual community
should be mobilized to that end,
Considering that a substantial change and development of higher education, the
enhancement of its quality and relevance, and the solution to the major challenges it faces,
require the strong involvement not only of governments and of higher education
institutions, but also of all stakeholders, including students and their families, teachers,
business and industry, the public and private sectors of the economy, parliaments, the media,
the community, professional associations and society as well as a greater responsibility of
higher education institutions towards society and accountability in the use of public and
private, national or international resources,
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Emphasizing that higher education systems should enhance their capacity to live with
uncertainty, to change and bring about change, and to address social needs and to promote
solidarity and equity; should preserve and exercise scientific rigour and originality, in a spirit
of impartiality, as a basic prerequisite for attaining and sustaining an indispensable level of
quality; and should place students at the centre of their concerns, within a lifelong
perspective,so as to allow their full integration into the global knowledge society of the
coming century,
Also believing that international co-operation and exchange are major avenues for advancing
higher education throughout the world,
Proclaim the following:
MISSIONS AND FUNCTIONS OF HIGHER EDUCATION
Article 1 - Mission to educate, to train and to undertake research
We affirm that the core missions and values of higher education, in particular the mission to
contribute to the sustainable development and improvement of society as a whole, should be
preserved, reinforced and further expanded, namely, to:
(a) educate highly qualified graduates and responsible citizens able to meet the needs of all
sectors of human activity, by offering relevant qualifications, including professional training,
which combine high-level knowledge and skills, using courses and content continually
tailored to the present and future needs of society;
(b) provide opportunities (espace ouvert) for higher learning and for learning throughout
life, giving to learners an optimal range of choice and a flexibility of entry and exit points
within the system, as well as an opportunity for individual development and social mobility
in order to educate for citizenship and for active participation in society, with a
worldwide vision, for endogenous capacity-building, and for the consolidation of human
rights, sustainable development, democracy and peace, in a context of justice;
(c) advance, create and disseminate knowledge through research and provide, as part of
its service to the community, relevant expertise to assist societies in cultural, social and
economic development, promoting and developing scientific and technological research as
well as research in the social sciences, the humanities and the creative arts;
(d) help understand, interpret, preserve, enhance, promote and disseminate national
and regional, international and historic cultures, in a context of cultural pluralism and
diversity;
(e) help protect and enhance societal values by training young people in the values which
form the basis of democratic citizenship and by providing critical and detached perspectives
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to assist in the discussion of strategic options and the reinforcement of humanistic
perspectives;
(f) contribute to the development and improvement of education at all levels, including
through the training of teachers.
Article 2 - Ethical role, autonomy, responsibility and anticipatory function
In accordance with the Recommendation concerning the Status of Higher-Education
Teaching Personnel approved by the General Conference of UNESCO in November
1997, higher education institutions and their personnel and students should:
(a) preserve and develop their crucial functions, through the exercise of ethics and scientific
and intellectual rigour in their various activities;
(b) be able to speak out on ethical, cultural and social problems completely independently
and in full awareness of their responsibilities, exercising a kind of intellectual authority that
society needs to help it to reflect, understand and act;
(c) enhance their critical and forward-looking functions, through continuing analysis of
emerging social, economic, cultural and political trends, providing a focus for forecasting,
warning and prevention;
(d) exercise their intellectual capacity and their moral prestige to defend and actively
disseminate universally accepted values, including peace, justice, freedom, equality and
solidarity, as enshrined in UNESCO’s Constitution;
(e) enjoy full academic autonomy and freedom, conceived as a set of rights and duties, while
being fully responsible and accountable to society;
(f) play a role in helping identify and address issues that affect the well-being of
communities, nations and global society.
SHAPING A NEW VISION OF HIGHER EDUCATION
Article 3 - Equity of access
(a) In keeping with Article 26.1 of the Universal Declaration of Human Rights, admission to
higher education should be based on the merit, capacity, efforts, perseverance and devotion,
showed by those seeking access to it, and can take place in a lifelong scheme, at any time,
with due recognition of previously acquired skills. As a consequence, no discrimination can
be accepted in granting access to higher education on grounds of race, gender, language or
religion, or economic, cultural or social distinctions, or physical disabilities.
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(b) Equity of access to higher education should begin with the reinforcement and, if need be,
the reordering of its links with all other levels of education, particularly with secondary
education. Higher education institutions must be viewed as, and must also work within
themselves to be a part of and encourage, a seamless system starting with early childhood
and primary education and continuing through life. Higher education institutions must work
in active partnership with parents, schools, students, socio-economic groups and
communities. Secondary education should not only prepare qualified candidates for access to
higher education by developing the capacity to learn on a broad basis but also open the way
to active life by providing training on a wide range of jobs. However, access to higher
education should remain open to those successfully completing secondary school, or its
equivalent, or presenting entry qualifications, as far as possible, at any age and without any
discrimination.
(c) As a consequence, the rapid and wide-reaching demand for higher education requires,
where appropriate, all policies concerning access to higher education to give priority in
the future to the approach based on the merit of the individual, as defined in Article 3(a)
above.
(d) Access to higher education for members of some special target groups, such as
indigenous peoples, cultural and linguistic minorities, disadvantaged groups, peoples living
under occupation and those who suffer from disabilities, must be actively facilitated, since
these groups as collectivities and as individuals may have both experience and talent that can
be of great value for the development of societies and nations. Special material help and
educational solutions can help overcome the obstacles that these groups face, both in
accessing and in continuing higher education.
Article 4 - Enhancing participation and promoting the role of women
(a) Although significant progress has been achieved to enhance the access of women to
higher education, various socio-economic, cultural and political obstacles continue in many
places in the world to impede their full access and effective integration. To overcome them
remains an urgent priority in the renewal process for ensuring an equitable and nondiscriminatory system of higher education based on the principle of merit.
(b) Further efforts are required to eliminate all gender stereotyping in higher education, to
consider gender aspects in different disciplines and to consolidate women’s participation at
all levels and in all disciplines, in which they are under-represented and, in particular, to
enhance their active involvement in decision-making.
(c) Gender studies (women’s studies) should be promoted as a field of knowledge, strategic
for the transformation of higher education and society.
(d) Efforts should be made to eliminate political and social barriers whereby women are
under-represented and in particular to enhance their active involvement at policy and
decision-making levels within higher education and society.
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Article 5 - Advancing knowledge through research in science, the arts and
humanities and the dissemination of its results
(a) The advancement of knowledge through research is an essential function of
all systems of higher education, which should promote postgraduate studies. Innovation,
interdisciplinarity and transdisciplinarity should be promoted and reinforced in
programmes with long-term orientations on social and cultural aims and needs. An
appropriate balance should be established between basic and target-oriented research.
(b) Institutions should ensure that all members of the academic community engaged in
research are provided with appropriate training, resources and support. The intellectual and
cultural rights on the results of research should be used to the benefit of humanity and
should be protected so that they cannot be abused.
(c) Research must be enhanced in all disciplines, including the social and human
sciences, education (including higher education), engineering, natural sciences, mathematics,
informatics and the arts within the framework of national, regional and international
research and development policies. Of special importance is the enhancement of research
capacities in higher education research institutions, as mutual enhancement of quality takes
place when higher education and research are conducted at a high level within the same
institution. These institutions should find the material and financial support required,
from both public and private sources.
Article 6 - Long-term orientation based on relevance
(a) Relevance in higher education should be assessed in terms of the fit between what
society expects of institutions and what they do. This requires ethical standards, political
impartiality, critical capacities and, at the same time, a better articulation with the problems
of society and the world of work, basing long-term orientations on societal aims and
needs, including respect for cultures and environmental protection. The concern is to
provide access to both broad general education and targeted, career-specific education, often
interdisciplinary, focusing on skills and aptitudes, both of which equip individuals to live in a
variety of changing settings, and to be able to change occupations.
(b) Higher education should reinforce its role of service to society, especially its activities
aimed at eliminating poverty, intolerance, violence, illiteracy, hunger, environmental
degradation and disease, mainly through an interdisciplinary and transdisciplinary
approach in the analysis of problems and issues.
(c) Higher education should enhance its contribution to the development of the whole
education system, notably through improved teacher education, curriculum development
and educational research.
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(d) Ultimately, higher education should aim at the creation of a new society - non-violent
and non-exploitative - consisting of highly cultivated, motivated and integrated individuals,
inspired by love for humanity and guided by wisdom.
Article 7 - Strengthening co-operation with the world of work and analysing and
anticipating societal needs
(a) In economies characterized by changes and the emergence of new production paradigms
based on knowledge and its application, and on the handling of information, the links
between higher education, the world of work and other parts of society should be
strengthened and renewed.
(b) Links with the world of work can be strengthened, through the participation of its
representatives in the governance of institutions, the increased use of domestic and
international apprenticeship/work-study opportunities for students and teachers, the
exchange of personnel between the world of work and higher education institutions and
revised curricula more closely aligned with working practices.
(c) As a lifelong source of professional training, updating and recycling, institutions of
higher education should systematically take into account trends in the world of work and in
the scientific, technological and economic sectors. In order to respond to the work
requirements, higher education systems and the world of work should jointly develop and
assess learning processes, bridging programmes and prior learning assessment and
recognition programmes, which integrate theory and training on the job. Within the
framework of their anticipatory function, higher education institutions could contribute to
the creation of new jobs, although that is not their only function.
(d) Developing entrepreneurial skills and initiative should become major concerns of higher
education, in order to facilitate employability of graduates who will increasingly be called
upon to be not only job seekers but also and above all to become job creators. Higher
education institutions should give the opportunity to students to fully develop their own
abilities with a sense of social responsibility, educating them to become full participants in
democratic society and promoters of changes that will foster equity and justice.
Article 8 - Diversification for enhanced equity of opportunity
(a) Diversifying higher education models and recruitment methods and criteria is essential
both to meet increasing international demand and to provide access to various delivery
modes and to extend access to an ever-wider public, in a lifelong perspective, based on
flexible entry and exit points to and from the system of higher education.
(b) More diversified systems of higher education are characterized by new types of tertiary
institutions: public, private and non-profit institutions, amongst others. Institutions should
be able to offer a wide variety of education and training opportunities: traditional degrees,
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short courses, part-time study, flexible schedules, modularized courses, supported learning at
a distance, etc.
Article 9 - Innovative educational approaches: critical thinking and creativity
(a) In a world undergoing rapid changes, there is a perceived need for a new vision and
paradigm of higher education, which should be student-oriented, calling in most countries
for in-depth reforms and an open access policy so as to cater for ever more diversified
categories of people, and of its contents, methods, practices and means of delivery, based on
new types of links and partnerships with the community and with the broadest sectors of
society.
(b) Higher education institutions should educate students to become well informed and
deeply motivated citizens, who can think critically, analyse problems of society, look for
solutions to the problems of society, apply them and accept social responsibilities.
(c) To achieve these goals, it may be necessary to recast curricula, using new and appropriate
methods, so as to go beyond cognitive mastery of disciplines. New pedagogical and
didactical approaches should be accessible and promoted in order to facilitate the acquisition
of skills, competences and abilities for communication, creative and critical
analysis, independent thinking and team work in multicultural contexts, where
creativity also involves combining traditional or local knowledge and know-how with
advanced science and technology. These recast curricula should take into account the
gender dimension and the specific cultural, historic and economic context of each
country. The teaching of human rights standards and education on the needs
of communities in all parts of the world should be reflected in the curricula of all disciplines,
particularly those preparing for entrepreneurship. Academic personnel should play a
significant role in determining the curriculum.
(d) New methods of education will also imply new types of teaching-learning materials.
These have to be coupled with new methods of testing that will promote not only powers of
memory but also powers of comprehension, skills for practical work and creativity.
Article 10 - Higher education personnel and students as major actors
(a) A vigorous policy of staff development is an essential element for higher education
institutions. Clear policies should be established concerning higher education teachers, who
nowadays need to focus on teaching students how to learn and how to take initiatives rather
than being exclusively founts of knowledge. Adequate provision should be made for
research and for updating and improving pedagogical skills, through appropriate staff
development programmes, encouraging constant innovation in curriculum, teaching and
learning methods, and ensuring appropriate professional and financial status, and for
excellence in research and teaching, reflecting the corresponding provisions of
the Recommendation concerning the Status of Higher-Education Teaching
Personnel approved by the General Conference of UNESCO in November 1997. To
450

this end, more importance should be attached to international experience. Furthermore, in
view of the role of higher education for lifelong learning, experience outside the institutions
ought to be considered as a relevant qualification for higher educational staff.
(b) Clear policies should be established by all higher education institutions preparing teachers
of early childhood education and for primary and secondary schools, providing stimulus for
constant innovation in curriculum, best practices in teaching methods and familiarity with
diverse learning styles. It is vital to have appropriately trained administrative and technical
personnel.
(c) National and institutional decision-makers should place students and their needs
at the centre of their concerns, and should consider them as major partners and
responsible stakeholders in therenewal of higher education. This should include student
involvement in issues that affect that level of education, in evaluation, the renovation of
teaching methods and curricula and, in the institutional framework in force, in policyformulation and institutional management. As students have the right to organize and
represent themselves, students’ involvement in these issues should be guaranteed.
(d) Guidance and counselling services should be developed, in co-operation with student
organizations, in order to assist students in the transition to higher education at whatever age
and to take account of the needs of ever more diversified categories of learners. Apart from
those entering higher education from schools or further education colleges, they should also
take account of the needs of those leaving and returning in a lifelong process. Such support
is important in ensuring a good match between student and course, reducing drop-out.
Students who do drop out should have suitable opportunities to return to higher education if
and when appropriate.
FROM VISION TO ACTION
Article 11 - Qualitative evaluation
(a) Quality in higher education is a multidimensional concept, which should embrace
all its functions, and activities: teaching and academic programmes, research and scholarship,
staffing, students, buildings, facilities, equipment, services to the community and the
academic environment. Internal self-evaluation and external review, conducted openly by
independent specialists, if possible with international expertise, are vital for enhancing
quality. Independent national bodies should be established and comparative standards of
quality, recognized at international level, should be defined. Due attention should be paid
to specific institutional, national and regional contexts in order to take into account
diversity and to avoid uniformity. Stakeholders should be an integral part of the
institutional evaluation process.
(b) Quality also requires that higher education should be characterized by its international
dimension: exchange of knowledge, interactive networking, mobility of teachers and
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students, and international research projects, while taking into account the national cultural
values and circumstances.
(c) To attain and sustain national, regional or international quality, certain components are
particularly relevant, notably careful selection of staff and continuous staff development, in
particular through the promotion of appropriate programmes for academic staff
development, including teaching/learning methodology and mobility between countries,
between higher education institutions, and between higher education institutions and the
world of work, as well as student mobility within and between countries. The new
information technologies are an important tool in this process, owing to their impact on the
acquisition of knowledge and know-how.
Article 12 - The potential and the challenge of technology
The rapid breakthroughs in new information and communication technologies will further
change the way knowledge is developed, acquired and delivered. It is also important to note
that the new technologies offer opportunities to innovate on course content and teaching
methods and to widen access to higher learning. However, it should be borne in mind that
new information technology does not reduce the need for teachers but changes their role in
relation to the learning process and that the continuous dialogue that converts information
into knowledge and understanding becomes fundamental. Higher education institutions
should lead in drawing on the advantages and potential of new information and
communication technologies, ensuring quality and maintaining high standards for education
practices and outcomes in a spirit of openness, equity and international co-operation by:
(a) engaging in networks, technology transfer, capacity-building, developing teaching
materials and sharing experience of their application in teaching, training and research,
making knowledge accessible to all;
(b) creating new learning environments, ranging from distance education facilities to
complete virtual higher education institutions and systems, capable of bridging distances and
developing high-quality systems of education, thus serving social and economic
advancement and democratization as well as other relevant priorities of society, while
ensuring that these virtual education facilities, based on regional, continental or global
networks, function in a way that respects cultural and social identities;
(c) noting that, in making full use of information and communication technology (ICT) for
educational purposes, particular attention should be paid to removing the grave inequalities
which exist among and also within the countries of the world with regard to access to new
information and communication technologies and to the production of the corresponding
resources;
(d) adapting ICT to national, regional and local needs and securing technical, educational,
management and institutional systems to sustain it;
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(e) facilitating, through international co-operation, the identification of the objectives and
interests of all countries, particularly the developing countries, equitable access and the
strengthening of infrastructures in this field and the dissemination of such technology
throughout society;
(f) closely following the evolution of the ‘knowledge society’ in order to ensure high quality
and equitable regulations for access to prevail;
(g) taking the new possibilities created by the use of ICTs into account, while realizing that it
is, above all, institutions of higher education that are using ICTs in order to modernize their
work, and not ICTs transforming institutions of higher education from real to virtual
institutions.
Article 13 - Strengthening higher education management and financing
(a) The management and financing of higher education require the development of
appropriate planning and policy-analysis capacities and strategies, based on
partnerships established between higher education institutions and state and national
planning and co-ordination bodies, so as to secure appropriately streamlined management
and the cost-effective use of resources. Higher education institutions should adopt forwardlooking management practices that respond to the needs of their environments.
Managers in higher education must be responsive, competent and able to evaluate regularly,
by internal and external mechanisms, the effectiveness of procedures and administrative
rules.
(b) Higher education institutions must be given autonomy to manage their internal affairs,
but with this autonomy must come clear and transparent accountability to the government,
parliament, students and the wider society.
(c) The ultimate goal of management should be to enhance the institutional mission by
ensuring high-quality teaching, training and research, and services to the community. This
objective requiresgovernance that combines social vision, including understanding of
global issues, with efficient managerial skills. Leadership in higher education is thus a
major social responsibility and can be significantly strengthened through dialogue with all
stakeholders, especially teachers and students, in higher education. The participation of
teaching faculty in the governing bodies of higher education institutions should be taken into
account, within the framework of current institutional arrangements, bearing in mind the
need to keep the size of these bodies within reasonable bounds.
(d) The promotion of North-South co-operation to ensure the necessary financing for
strengthening higher education in the developing countries is essential.
Article 14 - Financing of higher education as a public service
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The funding of higher education requires both public and private resources. The role of the
state remains essential in this regard.
(a) The diversification of funding sources reflects the support that society provides to higher
education and must be further strengthened to ensure the development of higher education,
increase its efficiency and maintain its quality and relevance. Public support for higher
education and research remains essential to ensure a balanced achievement of
educational and social missions.
(b) Society as a whole must support education at all levels, including higher education, given
its role in promoting sustainable economic, social and cultural development. Mobilization
for this purpose depends on public awareness and involvement of the public and
private sectors of the economy, parliaments, the media, governmental and nongovernmental organizations, students as well as institutions, families and all the social actors
involved with higher education.
Article 15 - Sharing knowledge and know-how across borders and continents
(a) The principle of solidarity and true partnership amongst higher education institutions
worldwide is crucial for education and training in all fields that encourage an understanding
of global issues, the role of democratic governance and skilled human resources in their
resolution, and the need for living together with different cultures and values. The practice
of multilingualism, faculty and student exchange programmes and institutional linkage to
promote intellectual and scientific co-operation should be an integral part of all higher
education systems.
(b) The principles of international co-operation based on solidarity, recognition and mutual
support, true partnership that equitably serves the interests of the partners and the value of
sharing knowledge and know-how across borders should govern relationships among higher
education institutions in both developed and developing countries and should benefit the
least developed countries in particular. Consideration should be given to the need for
safeguarding higher education institutional capacities in regions suffering from conflict or
natural disasters. Consequently, an international dimension should permeate the curriculum,
and the teaching and learning processes.
(c) Regional and international normative instruments for the recognition of studies should be
ratified and implemented, including certification of the skills, competences and abilities of
graduates, making it easier for students to change courses, in order to facilitate mobility
within and between national systems.
Article 16 - From ‘brain drain’ to ‘brain gain’
The ‘brain drain’ has yet to be stemmed, since it continues to deprive the developing
countries and those in transition, of the high-level expertise necessary to accelerate their
socio-economic progress. International co-operation schemes should be based on long-term
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partnerships between institutions in the South and the North, and also promote South-South
co-operation. Priority should be given to training programmes in the developing countries,
in centres of excellence forming regional and international networks, with short periods of
specialized and intensive study abroad. Consideration should be given to creating an
environment conducive to attracting and retaining skilled human capital, either through
national policies or international arrangements to facilitate the return - permanent or
temporary - of highly trained scholars and researchers to their countries of origin. At the
same time, efforts must be directed towards a process of ‘brain gain’ through collaboration
programmes that, by virtue of their international dimension, enhance the building and
strengthening of institutions and facilitate full use of endogenous capacities. Experience
gained through the UNITWIN/UNESCO Chairs Programme and the principles enshrined
in the regional conventions on the recognition of degrees and diplomas in higher education
are of particular importance in this respect.
Article 17 - Partnership and alliances
Partnership and alliances amongst stakeholders - national and institutional policy-makers,
teaching and related staff, researchers and students, and administrative and technical
personnel in institutions of higher education, the world of work, community groups - is a
powerful force in managing change. Also, non-governmental organizations are key actors in
this process. Henceforth, partnership, based on common interest, mutual respect and
credibility, should be a prime matrix for renewal in higher education.
We, the participants in the World Conference on Higher Education, adopt this Declaration and reaffirm the
right of all people to education and the right of access to higher education based on individual merit and
capacity;
We pledge to act together within the frame of our individual and collective responsibilities, by taking all
necessary measures in order to realize the principles concerning higher education contained in the Universal
Declaration of Human Rights and in the Convention against Discrimination in Education;
We solemnly reaffirm our commitment to peace. To that end, we are determined to accord high priority to
education for peace and to participate in the celebration of the International Year for the Culture of Peace in
the year 2000;
We adopt, therefore, this World Declaration on Higher Education for the Twenty-First Century: Vision
and Action. To achieve the goals set forth in this Declaration and, in particular, for immediate action, we
agree on the following Framework for Priority Action for Change and Development of Higher Education.
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Framework for Priority Action for Change and Development in Higher Education
I. PRIORITY ACTIONS AT NATIONAL LEVEL
1. States, including their governments, parliaments and other decisionmakers, should:
(a) establish, where appropriate, the legislative, political and financial framework for the
reform and further development of higher education, in keeping with the terms of the
Universal Declaration of Human Rights, which establishes that higher education shall be
‘accessible to all on the basis of merit’. No discrimination can be accepted, no one
can be excluded from higher education or its study fields, degree levels and types of
institutions on grounds of race, gender, language, religion, or age or because of any
economic or social distinctions or physical disabilities;
(b) reinforce the links between higher education and research;
(c) consider and use higher education as a catalyst for the entire education system;
(d) develop higher education institutions to include lifelong learning approaches, giving
learners an optimal range of choice and a flexibility of entry and exit points within the
system, and redefine their role accordingly, which implies the development of open and
continuous access to higher learning and the need for bridging programmes and prior
learning assessment and recognition;
(e) make efforts, when necessary, to establish close links between higher education and
research institutions, taking into account the fact that education and research are two closely
related elements in the establishment of knowledge;
(f) develop innovative schemes of collaboration between institutions of higher education and
different sectors of society to ensure that higher education and research programmes
effectively contribute to local, regional and national development;
(g) fulfil their commitments to higher education and be accountable for the pledges adopted
with their concurrence, at several forums, particularly over the past decade, with regard to
human, material and financial resources, human development and education in general, and
to higher education in particular;
(h) have a policy framework to ensure new partnerships and the involvement of all relevant
stakeholders in all aspects of higher education: the evaluation process, including curriculum
and pedagogical renewal, and guidance and counselling services; and, in the framework of
existing institutional arrangements, policy-making and institutional governance;
(i) define and implement policies to eliminate all gender stereotyping in higher
education and to consolidate women’s participation at all levels and in all disciplines in
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which they are under-represented at present and, in particular, to enhance their active
involvement in decision-making;
(j) establish clear policies concerning higher education teachers, as set out in the
Recommendation concerning the Status of Higher-Education Teaching Personnel approved
by the General Conference of UNESCO in November 1997;
(k) recognize students as the centre of attention of higher education, and one of its
stakeholders. They should be involved, by means of adequate institutional structures, in the
renewal of their level of education (including curriculum and pedagogical reform), and policy
decision, in the framework of existing institutional arrangements;
(l) recognize that students have the right to organize themselves autonomously;
(m) promote and facilitate national and international mobility of teaching staff and students
as an essential part of the quality and relevance of higher education;
(n) provide and ensure those conditions necessary for the exercise of academic freedom and
institutional autonomy so as to allow institutions of higher education, as well as those
individuals engaged in higher education and research, to fulfil their obligations to society.
2. States in which enrolment in higher education is low by internationally accepted
comparative standards should strive to ensure a level of higher education adequate for
relevant needs in the public and private sectors of society and to establish plans for
diversifying and expanding access, particularly benefiting all minorities and disadvantaged
groups.
3. The interface with general, technical and professional secondary education should be
reviewed in depth, in the context of lifelong learning. Access to higher education in whatever
form must remain open to those successfully completing secondary education or its
equivalent or meeting entry qualifications at any age, while creating gateways to higher
education, especially for older students without any formal secondary education certificates,
by attaching more importance to their professional experience. However, preparation for
higher education should not be the sole or primary purpose of secondary education,
which should also prepare for the world of work, with complementary training whenever
required, in order to provide knowledge, capacities and skills for a wide range of jobs. The
concept of bridging programmes should be promoted to allow those entering the job market
to return to studies at a later date.
4. Concrete steps should be taken to reduce the widening gap between industrially
developed and developing countries, in particular the least developed countries, with
regard to higher education and research. Concrete steps are also needed to encourage
increased co-operation between countries at all levels of economic development with regard
to higher education and research. Consideration should be given to making budgetary
provisions for that purpose, and developing mutually beneficial agreements involving
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industry, national as well as international, in order to sustain co-operative activities and
projects through appropriate incentives and funding in education, research and the
development of high-level experts in these countries.
II. PRIORITY ACTIONS AT THE LEVEL OF SYSTEMS AND INSTITUTIONS
5. Each higher education institution should define its mission according to the
present and future needs of society and base it on an awareness of the fact that higher
education is essential for any country or region to reach the necessary level of sustainable
and environmentally sound economic and social development, cultural creativity nourished
by better knowledge and understanding of the cultural heritage, higher living standards, and
internal and international harmony and peace, based on human rights, democracy, tolerance
and mutual respect. These missions should incorporate the concept of academic freedom set
out in the Recommendation concerning the Status of Higher-Education Teaching Personnel
approved by the General Conference of UNESCO in November 1997.
6. In establishing priorities in their programmes and structures, higher education institutions
should:
(a) take into account the need to abide by the rules of ethics and scientific and intellectual
rigour, and the multidisciplinary and transdisciplinary approach;
(b) be primarily concerned to establish systems of access for the benefit of all persons who
have the necessary abilities and motivations;
(c) use their autonomy and high academic standards to contribute to the sustainable
development of society and to the resolution of the issues facing the society of the future.
They should develop their capacity to give forewarning through the analysis of emerging
social, cultural, economic and political trends, approached in a multidisciplinary and
transdisciplinary manner, giving particular attention to:
high quality, a clear sense of the social pertinence of studies and their anticipatory function,
based on scientific grounds;
knowledge of fundamental social questions, in particular related to the elimination of
poverty, to sustainable development, to intercultural dialogue and to the shaping of a culture
of peace;
the need for close connection with effective research organizations or institutions that
perform well in the sphere of research;
the development of the whole education system in the perspective of the recommendations
and the new goals for education as set out in the 1996 report to UNESCO of the
International Commission on Education for the Twenty-first Century;
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fundamentals of human ethics, applied to each profession and to all areas of human
endeavour;
(d) ensure, especially in universities and as far as possible, that faculty members participate in
teaching, research, tutoring students and steering institutional affairs;
(e) take all necessary measures to reinforce their service to the community, especially their
activities aimed at eliminating poverty, intolerance, violence, illiteracy, hunger and disease,
through an interdisciplinary and transdisciplinary approach in the analysis of challenges,
problems and different subjects;
(f) set their relations with the world of work on a new basis involving effective
partnerships with all social actors concerned, starting from a reciprocal harmonization of
action and the search for solutions to pressing problems of humanity, all this within a
framework of responsible autonomy and academic freedoms;
(g) ensure high quality of international standing, consider accountability and both internal
and external evaluation, with due respect for autonomy and academic freedom, as being
normal and inherent in their functioning, and institutionalize transparent systems,
structures or mechanisms specific thereto;
(h) as lifelong education requires academic staff to update and improve their teaching skills
and learning methods, even more than in the present systems mainly based on short periods
of higher teaching, establish appropriate academic staff development structures and/or
mechanisms and programmes;
(i) promote and develop research, which is a necessary feature of all higher education
systems, in all disciplines, including the human and social sciences and arts, given their
relevance for development. Also, research on higher education itself should be strengthened
through mechanisms such as the UNESCO/UNU Forum on Higher Education and the
UNESCO Chairs in Higher Education. Objective, timely studies are needed to ensure
continued progress towards such key national objectives as access, equity, quality, relevance
and diversification;
(j) remove gender inequalities and biases in curricula and research, and take all
appropriate measures to ensure balanced representation of both men and women among
students and teachers, at all levels of management;
(k) provide, where appropriate, guidance and counselling, remedial courses, training in
how to study and other forms of student support, including measures to improve student
living conditions.
7. While the need for closer links between higher education and the world of work is
important worldwide, it is particularly vital for the developing countries and especially the
least developed countries, given their low level of economic development. Governments of
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these countries should take appropriate measures to reach this objective through appropriate
measures such as strengthening institutions for higher/professional/vocational education. At
the same time, international action is needed in order to help establish joint undertakings
between higher education and industry in these countries. It will be necessary to give
consideration to ways in which higher education graduates could be supported, through
various schemes, following the positive experience of the micro-credit system and other
incentives, in order to start small- and medium-size enterprises. At the institutional level,
developing entrepreneurial skills and initiative should become a major concern of higher
education, in order to facilitate employability of graduates who will increasingly be required
not only to be job-seekers but to become job-creators.
8. The use of new technologies should be generalized to the greatest extent
possible to help higher education institutions, to reinforce academic development, to widen
access, to attain universal scope and to extend knowledge, as well as to facilitate education
throughout life. Governments, educational institutions and the private sector should ensure
that informatics and communication network infrastructures, computer facilities and human
resources training are adequately provided.
9. Institutions of higher education should be open to adult learners:
(a) by developing coherent mechanisms to recognize the outcomes of learning undertaken in
different contexts, and to ensure that credit is transferable within and between institutions,
sectors and states;
(b) by establishing joint higher education/community research and training partnerships, and
by bringing the services of higher education institutions to outside groups;
(c) by carrying out interdisciplinary research in all aspects of adult education and learning
with the participation of adult learners themselves;
(d) by creating opportunities for adult learning in flexible, open and creative ways.
III. ACTIONS TO BE TAKEN AT INTERNATIONAL LEVEL AND, IN
PARTICULAR, TO BE INITIATED BY UNESCO
10. Co-operation should be conceived of as an integral part of the institutional
missions of higher education institutions and systems. Intergovernmental
organizations, donor agencies and non-governmental organizations should extend their
action in order to develop inter-university co-operation projects in particular through
twinning institutions, based on solidarity and partnership, as a means of bridging the gap
between rich and poor countries in the vital areas of knowledge production and application.
Each institution of higher education should envisage the creation of an appropriate structure
and/or mechanism for promoting and managing international co-operation.
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11. UNESCO, and other intergovernmental organizations and non-governmental
organizations active in higher education, the states through their bilateral and multilateral cooperation programmes, the academic community and all concerned partners in society
should further promote international academic mobility as a means to advance
knowledge and knowledge-sharing in order to bring about and promote solidarity as a main
element of the global knowledge society of tomorrow, including through strong support for
the joint work plan (1999-2005) of the six intergovernmental committees in charge of the
application of the regional conventions on the recognition of studies, degrees and diplomas
in higher education and through large-scale co-operative action involving, inter alia, the
establishment of an educational credit transfer scheme, with particular emphasis on SouthSouth co-operation, the needs of the least developed countries and of the small states with
few higher education institutions or none at all.
12. Institutions of higher education in industrialized countries should strive to make
arrangements for international co-operation with sister institutions in developing countries
and in particular with those of poor countries. In their co-operation, the institutions should
make efforts to ensure fair and just recognition of studies abroad. UNESCO should take
initiatives to develop higher education throughout the world, setting itself clear-cut goals that
could lead to tangible results. One method might be to implement projects in different
regions renewing efforts towards creating and/or strengthening centres of excellence in
developing countries, in particular through the UNITWIN/UNESCO Chairs Programme,
relying on networks of national, regional and international higher education institutions.
13. UNESCO, together with all concerned parts of society, should also undertake action in
order to alleviate the negative effects of ‘brain drain’ and to shift to a dynamic process
of ‘brain gain’. An overall analysis is required in all regions of the world of the causes and
effects of brain drain. A vigorous campaign should be launched through the concerted
effort of the international community and on the basis of academic solidarity and should
encourage the return to their home country of expatriate academics, as well as the
involvement of university volunteers - newly retired academics or young academics at the
beginning of their career - who wish to teach and undertake research at higher education
institutions in developing countries. At the same time it is essential to support the
developing countries in their efforts to build and strengthen their own educational capacities.
14. Within this framework, UNESCO should:
(a) promote better co-ordination among intergovernmental, supranational and nongovernmental organizations, agencies and foundations that sponsor existing
programmes and projects for international co-operation in higher
education. Furthermore, co-ordination efforts should take place in the context of national
priorities. This could be conducive to the pooling and sharing of resources, avoid
overlapping and promote better identification of projects, greater impact of action and
increased assurance of their validity through collective agreement and review. Programmes
aiming at the rapid transfer of knowledge, supporting institutional development and
establishing centres of excellence in all areas of knowledge, in particular for peace education,
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conflict resolution, human rights and democracy, should be supported by institutions and by
public and private donors;
(b) jointly with the United Nations University and with National Commissions and various
intergovernmental and non-governmental organizations, become a forum of reflection on
higher education issues aiming at: (i) preparing update reports on the state of knowledge on
higher education issues in all parts of the world; (ii) promoting innovative projects of
training and research, intended to enhance the specific role of higher education in lifelong
education; (iii) reinforcing international co-operation and emphasizing the role of higher
education for citizenship education, sustainable development and peace; and (iv) facilitating
exchange of information and establishing, when appropriate, a database on successful
experiences and innovations that can be consulted by institutions confronted with problems
in their reforms of higher education;
(c) take specific action to support institutions of higher education in the least developed
parts of the world and in regions suffering the effects of conflict or natural disasters;
(d) make renewed efforts towards creating or/and strengthening centres of excellence in
developing countries;
(e) take the initiative to draw up an international instrument on academic freedom,
autonomy and social responsibility in connection with the Recommendation concerning the
Status of Higher-Education Teaching Personnel;
(f) ensure follow-up to the World Declaration on Higher Education and the Framework for
Priority Action, jointly with other intergovernmental and non-governmental organizations
and with all higher education stakeholders, including the United Nations University, the
NGO Collective Consultation on Higher Education and the UNESCO Student Forum. It
should have a crucial role in promoting international co-operation in the field of higher
education in implementing this follow-up. Consideration should be given to according
priority to this in the development of UNESCO’s next draft Programme and Budget.
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