ABSTRACT
Title of Dissertation:

THE PRESS AS CONSTITUTIONAL LITIGATOR:
SHAPING FIRST AMENDMENT DOCTRINE IN
THE UNITED STATES SUPREME COURT
Eric B. Easton, Doctor of Philosophy, 2011

Dissertation directed by:

Professor Emerita Maurine Beasley
Philip Merrill College of Journalism

This dissertation examines the role of the press in constitutional litigation before
the United States Supreme Court to shape the First Amendment doctrine that forms the
legal environment in which journalists operate. Although the journalism and legal
academies produce a significant body of scholarship analyzing First Amendment doctrine
generally, and a growing body of work discussing the role of the press in individual
cases, relatively little scholarship focuses on the way the press has contributed to the
evolution of constitutional doctrine through the litigation process.
This dissertation demonstrates that the Court has consistently ruled in favor of the
press’s interpretation of the First Amendment on publishing issues such as prior
restraints, libel, and privacy. But the press has failed to persuade the Court that the First
Amendment protects newsgathering, as in reporters’ privilege, cameras in courtrooms,
and ride-along cases. While the reasons for these outcomes are many and varied, this
dissertation argues that the press itself played a significant, if not necessarily decisive role
in the process.
Three cases most clearly illustrate how the development of First Amendment
doctrine intersects the evolution of the press as a constitutional litigator. Near v.
Minnesota marks the first great Supreme Court victory for the press in a publishing case,

as well as the emergence of the press as a force to be reckoned with in constitutional
litigation. Forty years later, Branzburg v. Hayes established a disastrous precedent for
newsgathering cases, but spurred a press divided by that case to professionalize its
litigation efforts. And after another thirty years, Bartnicki v. Vopper implicated both
publishing and newsgathering doctrine, testing one against the other, with a positive
outcome for today’s highly organized media defense bar.
This dissertation focuses on these three cases, using archival research, interviews
with some of the principal actors, and traditional legal analysis. It also surveys the
evolution of constitutional press law before and between these case studies, with special
emphasis on the participation of litigators representing the mainstream press. Finally, it
concludes with some observations that can be drawn from this study, including statistical
analyses of press participation in First Amendment litigation before the Supreme Court,
and recommendations for future research.

THE PRESS AS CONSTITUTIONAL LITIGATOR:
SHAPING FIRST AMENDMENT DOCTRINE
IN THE UNITED STATES SUPREME COURT

by
Eric B. Easton

Dissertation submitted to the Faculty of the Graduate School of the
University of Maryland, College Park, in partial fulfillment
of the requirements for the degree of
Doctor of Philosophy
2011

Advisory Committee:
Professor Emerita Maurine H. Beasley, Chair
Professor Emeritus Ray E. Hiebert
Professor Wayne V. McIntosh
Associate Professor Christopher Hanson
Professor Elliot King, Loyola University Maryland

© Copyright by
Eric B. Easton
2011

Preface
…[In] substance the growth of the law is legislative. And this in a deeper
sense than that what the courts declare to have always been the law is in
fact new. It is legislative in its grounds. The very considerations which
judges most rarely mention, and always with an apology, are the secret
root from which the law draws all the juices of life. I mean, of course,
considerations of what is expedient for the community concerned. Every
important principle which is developed by litigation is in fact and at
bottom the result of more or less definitely understood views of public
policy; most generally, to be sure, under our practice and traditions, the
unconscious result of instinctive preferences and inarticulate convictions,
but none the less traceable to views of public policy in the last analysis.
Oliver Wendell Holmes, Jr.
THE COMMON LAW

It is doubtful if the press itself regards judges as so insulated from
public opinion. In this very case the American Newspaper Publishers
Association filed a brief amicus curiae on the merits after we granted
certiorari. Of course, it does not cite a single authority that was not
available to counsel for the publisher involved, and does not tell us a
single new fact except this one: “This membership embraces more than
700 newspaper publishers whose publications represent in excess of eighty
per cent of the total daily and Sunday circulation of newspapers published
in this country. The Association is vitally interested in the issue presented
in this case, namely, the right of newspapers to publish news stories and
editorials on cases pending in the courts.”
This might be a good occasion to demonstrate the fortitude of the
judiciary.
Associate Justice Robert Jackson, dissenting
Craig v. Harney, 331 U.S. 367, 397 (1947)

The dissertation usually marks the formal beginning of one’s scholarly career. As
the vital requirement for earning a Ph.D. and, thus, entrée to the academy, the dissertation
is often the wellspring for scholarly work spanning the formative years in the life of a
young scholar. The articles and books that flow from the dissertation and related studies
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are the scholar’s ticket to tenure and the freedom thereafter to reach higher and further,
ever adding to the discipline’s body of knowledge.
With the greatest respect for that tradition, I submit this dissertation from a
different place. Following a 20-year career as reporter, editor, and publisher, I was
invited to join the legal academy because of the skills I had developed as a journalist. For
the past two decades, I have been teaching prospective lawyers to write clearly,
concisely, and accurately. And my reward for those labors, aside from a tenured
professorship, has been the opportunity to study, teach, and write about media law.
A few years ago, with retirement looming not too far away, I felt the need for a
capstone project that would allow me to join my two great loves – journalism and law –
in a useful way. The Philip Merrill College gave me that opportunity, and this
dissertation is the culmination, not only of my graduate study there, but also of my entire
academic career. For that reason, I ask the reader to indulge the presumptuous sweep of
this study.
I must also beg my readers’ forbearance with a style of attribution that will seem
quite alien to all but the legal scholars among them. As I will explain further in the
Introduction, my use of the style manual known as The Bluebook seems most appropriate
to deal with the great volume of legal documentation required for this study, but its
idiosyncrasies with respect to books and articles will doubtless be disconcerting to
journalism and social science scholars. Table 1, which appears at the end of this Preface,
points out the most commonly used conventions of Bluebook style.
That said, I ask no further indulgence. The dissertation must stand on its own as
original, insightful, and significant. I hope it will do that and more. I hope it will show
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that the press has participated constructively, if not always decisively, in shaping First
Amendment doctrine. I hope it will engender a new appreciation for a little-studied, but
important function of the press in our democracy. And I hope it will stimulate other
journalism and media law scholars to probe even more deeply into the process by which
the press defends and tries to advance its First Amendment values through litigation.
Table 1 – Bluebook Footnote Style
Legal scholarship generally conforms to citation standards prescribed by The
Bluebook: A Uniform System of Citation. The Bluebook is compiled by the editors of the
principal law reviews of Columbia, Harvard, Pennsylvania, and Yale law schools and is
now in its 19th edition. Below are some of the most common footnote styles the reader
will encounter in this dissertation.
1. Cases. The first time a published opinion appears in a footnote, it will be cited
in full as follows: Near v. Minnesota, 283 U.S. 697 (1931). The elements of the citation
include the party names; the abbreviation of the reporter in which the case appears (here,
United States Reports), preceded by the volume number and followed by the beginning
page number; and the date of decision. Where the citation is to a specific page within the
opinion, that page number will follow the beginning page number.
On second and subsequent reference, the citation may be shortened in a number of
ways, most commonly: Near, 283 U.S. at 702. Party names are italicized whenever a
short-form citation is used, or when the case name appears in the text or a textual
footnote. Where the citation is the same as the immediately preceding citation, the short
form Id. may be used. The case citation, as well as a docket number, are generally used
in referring to supporting litigation documents, such as briefs, orders, motions, etc.
2. Statutes. Statutory citations may appear in several forms, depending upon
source of the citation and the statute’s progress though the legislative process when the
citation is captured. A fully codified statute might appear as follows: Federal Omnibus
Crime Control and Safe Streets Act of 1968, 18 U.S.C. § 2511(1)(2010). Here, 18 is the
title number of the United States Code; the date following the section number refers to
the most recent source of the statute, here advising the reader that the source is current
through 2010. Legislation may also appear as bills (not yet enacted) or session laws
(enacted, but not yet codified).
3. Books. Books are generally cited by author, title, and date of publication,
without reference to publisher, as follows: LEONARD W. LEVY, EMERGENCE OF A FREE
PRESS (1985). Both the author(s) and the title are in large and small capitals, a format
also used for the names of journals and statutory compilations. Up to three authors may
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be listed; otherwise, the phrase et al. is used. In multivolume works, the volume number
appears before the title; page numbers follow the title.
Editors and edition numbers are included in ordinary roman type within the
parentheses before the date. Historical works may also cite a modern publisher, with the
date of first publication included in separate parentheses at the end of the citation. The
short form Id. may be used for consecutive footnotes citing the same source; supra may
also be used for short form citations to works appearing earlier in the dissertation, e.g.,
LEVY, supra note 28. (Infra may be used to refer the reader to sections of the dissertation
that appear after the citation.)
4. Articles. The author, if known, is listed in ordinary roman type, followed by
the title in italics and the name of the journal in large and small capitals. The format for
dates and page numbers will vary depending upon whether the journal is consecutively
paginated or not. For example, Paul L. Murphy, Near v. Minnesota in the Context of
Historical Developments, 66 MINN. L. REV. 95, 135-36 (1980), cites an article in a
consecutively paginated journal; Earl Caldwell, Angry Panthers Talk of War and Unwrap
Weapons, N.Y. TIMES, Sep. 10, 1968, at 30, cites an article in a non-consecutively
paginated journal (usually newspapers and magazines).
5. Electronic Sources. Many of the litigation documents used in this dissertation
are conveniently available only through electronic databases, principally LEXIS and
Westlaw (WL). A typical citation might look like this: Brief for Respondents Cable
News Network, Inc., Turner Broad. Sys., Inc., Robert Rainey, Donald Hooper, and Jack
Hamann in Support of Petitioners, Hanlon v. Berger, 526 U.S. 808 (No. 97-1927), 1998
WL 901783. Other materials may cited directly to a web site, e.g., Levine, Sullivan, Koch
& Schultz, L.L.P., http://www.lskslaw.com/bios/llevine.htm.
6. Signals. Bluebook format calls for the use of a variety of “signals” preceding
the citations. I have largely avoided the use of signals in this dissertation, but will
occasionally preface a citation with “see” or “see, e.g.” These signals tell the reader that
the citation is not direct authority for the point made in the text, but may provide
examples, illustrations, or other information related to that point.
7. Abbreviations. The reader will note many and varied abbreviations used in
citations throughout this dissertation. All abbreviations used in the footnotes are
prescribed by The Bluebook, but the reader is cautioned that the rules for using them vary
according to purpose or position in the citation. For example, the abbreviation “U.S.” is
used to cite to the United States Reports, or when United States is used as an adjective, as
in U.S. Dept. of State. United States is spelled out in full when the federal government is
a party litigant.
8. Bibliographies. Law review articles and other legal scholarship typically do
not provide separate bibliographies. With the understanding that bibliographies are de
rigueur for dissertations, I have compiled bibliographies for this dissertation using
Bluebook format.
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The Press as Constitutional Litigator
Shaping First Amendment Doctrine in the United States Supreme Court

Chapter 1 – Introduction
A. May It Please the Court1
The essential role of the press in American politics has been the subject of
extensive study since Alexis de Tocqueville wrote that the press “makes political life
circulate in every corner of this vast land.”2 Tocqueville also wrote about the “vital
connection between [political] associations and newspapers,”3 but never saw the
institutional press emerge as a political association in its own right.4
By the early Twentieth Century, however, the press had begun to organize itself
for its own political ends,5 and by the end of that century the organizations that represent
the news media were fully engaged in political action. In a 1947 case, for example, the
Supreme Court absolved a journalist of criminal contempt for criticizing a Texas county
judge, partly on the ground that judicial officers are insulated from public opinion. In a
rather bitter dissent, Justice Jackson referred to the growing power of the press:
It is doubtful if the press itself regards judges as so insulated from public
opinion. In this very case the American Newspaper Publishers Association
filed a brief amicus curiae on the merits after we granted certiorari. Of
1

This is the traditional opening of an attorney who is about to present an oral argument to
an appellate tribunal. It seemed most appropriate here.
2
ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 217 (Gerald E. Bavan trans.,
2003)(1835).
3
TOCQUEVILLE, supra note 2, at 602.
4
See DAVID BICKNELL TRUMAN, THE GOVERNING PROCESS: POLITICAL INTERESTS AND
PUBLIC OPINION 55 (1951).
5
See MICHAEL EMERY & EDWARD EMERY, THE PRESS AND AMERICA 574-581 (6th ed.
1968).
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course, it does not cite a single authority that was not available to counsel
for the publisher involved, and does not tell us a single new fact except
this one: “This membership embraces more than 700 newspaper
publishers whose publications represent in excess of eighty per cent of the
total daily and Sunday circulation of newspapers published in this country.
The Association is vitally interested in the issue presented in this case,
namely, the right of newspapers to publish news stories and editorials on
cases pending in the courts.”6
Yet the press as player for its own account has hardly been studied at all.7 One
might suggest several interrelated reasons for this relative obscurity:
1. The essence of the press’s self-image is public service.8 The press does not
think of itself, nor does it care to be known, as a political actor. Indeed, such a role
would strike most working journalists as a conflict of interest: how can the press cover
political institutions with detached objectivity while it seeks favor from those same
institutions?

6

Craig v. Harney, 331 U.S. 367, 397 (1947).
One notable exception is TIMOTHY W. GLEASON, THE WATCHDOG CONCEPT: THE PRESS
AND THE COURTS IN NINTEENTH-CENTURY AMERICA (1990). Gleason writes that his
study “is an attempt to examine the influence of the institutional press on the
development of free-press case law and doctrine.” Id. at 111. This study attempts to do
the same, but focusing on constitutional law and doctrine in the 20th Century.
8
The preamble to the Code of Ethics of the Society of Professional Journalists reads as
follows:
7

Members of the Society of Professional Journalists believe that public
enlightenment is the forerunner of justice and the foundation of
democracy. The duty of the journalist is to further those ends by seeking
truth and providing a fair and comprehensive account of events and issues.
Conscientious journalists from all media and specialties strive to serve the
public with thoroughness and honesty. Professional integrity is the
cornerstone of a journalist’s credibility. Members of the Society share a
dedication to ethical behavior and adopt this code to declare the Society’s
principles and standards of practice.
SPJ Code of Ethics, 1996.

2

2. Accordingly, the press does not generally interact with either the executive or
legislative branches in the same way that other interest groups do. While the press is not
above lobbying Congress for legislation it wants – copyright protection, favorable postal
rates, open meetings and records laws, and so on – it is not especially comfortable doing
so. “As a general rule,” wrote Newsweek’s Jonathan Alter to begin a recent column
arguing for a federal shield law, “journalists shouldn't be in the business of lobbying
Congress.”9
3. By contrast, the press campaigns vigorously in the courts for its most
important institutional interests, but the scholars that one might expect to monitor their
efforts are AWOL. Media law specialists in law and journalism schools are usually
focused on substantive law (outputs), rather than political action (inputs), and many
political scientists who study the courts have apparently been distracted by theories that
ignore institutional dynamics altogether.
How does one explain the active role of the press in court? The simple answer is
that the press is often, perhaps usually, the defendant in a lawsuit and has no other choice.
Allegations of libel or invasion of privacy, for example, bring publishers and broadcasters
to court quite against their will. Even when the press brings a lawsuit seeking access to
courtrooms, meetings, and records, for example, the reason is arguably necessity, since
the alternative is abdication of journalistic responsibility.
But that theory loses much of its explanatory power beyond the trial or
intermediate appellate stage. The exigencies of daily or, now, hourly journalism will
rarely justify filing a petition for review by the United States Supreme Court years after

9

Jonathan Alter, You Shield Us, We’ll Shield You, NEWSWEEK, July 11, 2005, at 55.
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the fact. Moreover, it is never “necessary” to spend time and money to file a friend of the
court brief. A much more compelling explanation for that kind of activity lies in the
press’s largely hidden role as “lobbyist” for its own regulatory interests.
Conventional wisdom holds that the press in the United States is not regulated at
all; that is, with a few notable exceptions,10 American journalism is largely free from
government supervision. Credit for this remarkable state of affairs goes to the First
Amendment to the United States Constitution and its brief, but clarion press clause:
“Congress shall make no law abridging the freedom of… the press….”11
Although the amendment’s language appears to be anything but regulatory in
nature, the meaning of constitutional language is not to be found in the words alone, but
in the interpretive decisions of the United States Supreme Court. Justices Hugo Black
and William O. Douglas notwithstanding,12 those interpretive opinions “regulate” press
behavior just as surely – if far more benignly – as the tax code or environmental laws
regulate other business behaviors.
For over two centuries, no more than nine men and women, and often far fewer,
have told us what laws of Congress and the states may inhibit the press from gathering
and publishing the news without unconstitutionally “abridging” its freedom. Their

10

Broadcasting, for example, is heavily regulated in many respects, although the
government exercises no significant control over the content of broadcast news except
with respect to political campaigns.
11
U.S. CONST. amend. I.
12
Both justices were widely considered First Amendment “absolutists.” See, e.g., N.Y.
Times v. United States (The Pentagon Papers), 403 U.S. 713, 717-18 (1971)(Black, J.,
concurring, joined by Douglas, J.). Black quoted Solicitor General Erwin Griswold at oral
argument: “Now, Mr. Justice [BLACK], your construction of . . . [the First Amendment]
is well known, and I certainly respect it. You say that no law means no law, and that
should be obvious. I can only say, Mr. Justice, that to me it is equally obvious that ‘no
law’ does not mean ‘no law,’ and I would seek to persuade the Court that that is true. . . .
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decisions were not reached in a vacuum, of course; constitutional doctrine must be
created in the context of a real case.13 Two or more interested and antagonistic parties
present a set of facts that raises an unanswered legal question. Each party tries to obtain
the most favorable outcome, as do others with more abstract or remote interests.14 And
all are represented by counsel well schooled in the ambiguities of existing doctrine and
the techniques of judicial persuasion.
The decisions that emerge from the Court typically comprise simple outcomes
accompanied by complex rationales. Together, these set the boundaries within which the
press may operate. So it is reasonable to think of the press as subject, for better or worse,
to the regulatory environment created by the Supreme Court.
This dissertation argues that we must also think of the press as a participant in the
process, influencing the creation of constitutional doctrine by initiating, defending, or
otherwise joining cases that raise First Amendment questions. It may be difficult to think
of the press as an interest group, “lobbying” to influence regulatory decisions. The press
reports on interest groups; to be an interest group seems at odds with its fundamental
purpose. Yet in more than 100 Supreme Court cases that have reached a decision, the
press has played an active role, as party litigant or friend of the court, in the process of
shaping First Amendment doctrine. This dissertation aims to explore how this process
came about, how it operates in practice, and what that has meant for journalism, media
law, and the First Amendment.
Specifically, this dissertation poses four research questions:

13

U.S. CONST. art. III, § 2, cl. 1 (the “case or controversies” clause).
Whose self-interest is minimally disguised by the title amicus curiae or friend of the
court.
14
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1. How, when, and why did the press emerge as a constitutional litigator?
2. How has the press’s approach to constitutional litigation evolved from
emergence to the present?
3. How successful has the press been in persuading the Court to its own view of
the First Amendment?
4. What accounts for the disparity between publishing and newsgathering cases
in terms of outcomes favorable to the press?

B. Plan of this Dissertation
At the core of this story are three detailed case studies. The first of these
discusses the 1931 case of Near v. Minnesota,15 which represents the first, halting efforts
of the institutional press to mobilize in support of a First Amendment principle: the
freedom to publish without answering in advance to censors, even judicial censors.16
Success in Near paved the way for many more publishing cases to come, including both
prior restraint and subsequent punishment cases.17 Causation is always elusive, but there
is no doubt that Near would never have reached the Supreme Court without the singleminded efforts of Col. Robert McCormick and his Chicago Tribune lawyers, Weymouth
Kirkland and Howard Ellis.
Unfortunately, the legacy of Near did not extend to newsgathering cases.
Accordingly, the second case study discusses the seminal newsgathering case of
15

283 U.S. 697 (1931).
An earlier version of this case study, which appears infra in Chapter 4 of the
dissertation, was previously published as Eric B. Easton, The Colonel’s Finest
Campaign: Robert R. McCormick and Near v. Minnesota, 60 Fed. Comm. L.J. 183
(2008). Copyright is held by the author.
17
The legacy of Near v. Minnesota is detailed infra in Chapter 5 of this dissertation.

16
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Branzburg v. Hayes,18 some 40 years after Near.19 This case shows the institutional press
far better organized for litigation than it had been in Col. McCormick’s time, although
still far from unified as to the issue before the Court: a testimonial privilege for
journalists. How much the division within the press contributed to the adverse outcome
in Branzburg is debatable, although it may be telling that Branzburg catalyzed the
formation of one of the press’s most vigorous litigators: the Reporters Committee for
Freedom of the Press. Nevertheless, the result in that case unquestionably stunted any
First Amendment protection for gathering the news that later courts might have found..20
The third case study brings together aspects of both the restrictive constitutional
doctrine of newsgathering and the expansive constitutional doctrine of publishing.
Another 30 years after Branzburg, Bartnicki v. Vopper21 challenged the Supreme Court to
determine whether broadcasting the content of an illegally intercepted telephone
conversation could be punished by federal and state law.22 What began as a local labor
dispute, with local lawyers representing both parties, attracted the support of a highly
organized press bar, with nationally known media attorneys representing the defendant
broadcaster and friends of the court that supported him. Again, one cannot know for
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408 U.S. 665 (1972).
An earlier version of this case study, which appears infra in Chapter 6 of the
dissertation, was previously published as Eric B. Easton, A House Divided: Earl
Caldwell, The New York Times, and the Quest for a Testimonial Privilege, 2009 Utah L.
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certain whether that representation accounted for the press’s victory, but the outcome
would seem to bode well for the future.23
To set the stage for these three case studies, the dissertation first surveys the state
of American media law and advocacy in the 18th Century,24 the 19th Century, and 20th
Century before Near.25 Following the case study of Near, the dissertation surveys the
prior restraint cases that flowed directly from Near. After looking a bit more closely at
Grosjean v. American Press, in which the same Court expanded the principles articulated
in Near to apply to subsequent punishment cases as well, the dissertation continues its
survey of publishing cases to include contempt, libel, and privacy cases.
Similarly, the dissertation examines the legacy of Branzburg in newsgathering
cases involving access to judicial and executive branch processes and information, as
well as other newsgathering cases not so easily categorized, except that they bear the
burden imposed by Branzburg, each in their own way.26 Bartnicki, as yet, has left no
legacy to speak of, but the final section of that case study reflects on its impact over the
past decade and speculates as to how the Court might answer some of the questions that
case leaves unresolved.
In each of the principal case studies and, insofar as practical, in the hundred or so
cases surveyed in the other chapters, the dissertation examines the role of the press as
party litigant or amicus with a view toward responding to one or more of the research
questions asked above. The dissertation takes on those questions more directly in the
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See infra, Chapter 8.
See infra, Chapter 2.
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See infra, Chapter 3.
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See infra, Chapter 7.
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statistical analyses and conclusions chapter that completes the narrative.27 A bibliography
concludes the dissertation.

C. The Literature
Although there is no comprehensive study of the press either as a political
interest group or as a constitutional litigator, this dissertation is informed by a
wealth of legal-historical and legal-political science literature that touches on the
subject in one way or another. The following sections highlight the portion of
that literature on which this dissertation relies most heavily.

1. The Legal-Historical Literature
The historical literature that undergirds this dissertation comprises primarily a
body of work that chronicles the development of the American press at moments in
history when free press principles were evolving, supplemented by biographies and
constitutional histories. Additionally, the histories of three critically important press
organizations were used extensively in this study.
For the pre-constitutional era, Leonard Levy’s Emergence of a Free Press28 has
been enormously influential, not only for its historical coverage but also for the author’s
remarkable concession that the seeds of a broadly conceived press freedom in America
can indeed be found in the colonial press period – a stark reversal of his previous
published opinion in Legacy of Suppression29 that the 18th Century American experience

27

See infra, Chapter 9.
LEONARD W. LEVY, EMERGENCE OF A FREE PRESS (1985).
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EARLY AMERICAN HISTORY (1960).
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with freedom of expression was “slight.”30 Jeffrey Smith’s Printers and Press Freedom31
elaborates on that revised view, pointing out that “libertarian press ideology was
remarkably lucid and dynamic in the eighteenth century.” And Isaiah Thomas’s
legendary The History of Printing in America32 offers several examples of the legal
difficulties that printers encountered in the 18th Century.
For the ratification and immediate post-constitutional periods, including coverage
of the Alien and Sedition Acts of 1798, this dissertation relied on several excellent
sources. Jeffrey Pasley’s The Tyranny of Printers33 is penetrating study of a very narrow,
but critical, period in the history of American press law, from the rise of newspaper
politics to the election of Andrew Jackson. Richard Rosenfeld’s American Aurora,34 a
compendium of items from the Aurora and its rivals, almost created a sense of being
there during the period, as did three important biographies: David McCullough’s John
Adams,35 Ron Chernow’s Alexander Hamilton,36 and Jean Edward Smith’s John
Marshall.37
Three other studies treat the Sedition Act period at some length, then go on to
cover several other important historical moments for the press and the law in the 19th and
30

LEVY, supra note 28, at ix.
JEFFREY A. SMITH, PRINTERS AND PRESS FREEDOM: THE IDEOLOGY OF EARLY
AMERICAN JOURNALISM viii (1988).
32
ISAIAH THOMAS, THE HISTORY OF PRINTING IN AMERICA, WITH A BIOGRAPHY OF
PRINTERS & AN ACCOUNT OF NEWSPAPERS (Marcus A. McCorison, ed., Weathervane
Books 1970) (1810).
33
JEFFREY L. PASLEY, “THE TYRANNY OF PRINTERS”: NEWSPAPER POLITICS IN THE EARLY
AMERICAN REPUBLIC (2001).
34
RICHARD N. ROSENFIELD, AMERICAN AURORA: A DEMOCRATIC-REPUBLICAN RETURNS:
THE SUPPRESSED HISTORY OF OUR NATION’S BEGINNINGS AND THE HEROIC NEWSPAPER
THAT TRIED TO REPORT IT (1997).
35
DAVID MCCULLOUGH, JOHN ADAMS (2001).
36
RON CHERNOW, ALEXANDER HAMILTON (2004).
37
JEAN EDWARD SMITH, JOHN MARSHALL: DEFINER OF A NATION (1996).
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20th Centuries. Geoffrey Stone’s Perilous Times38 focuses on freedom of speech and
press during wartime. John Lofton’s The Press as Guardian of the First Amendment39
and Paul Starr’s The Creation of the Media40 offer a much broader perspective on the
legal and political history, respectively, of the media into the present day.
These three books also cover the 19th Century, but two important works
concentrate on that period. Timothy Gleason’s The Watchdog Concept41 is an in-depth
study of contempt and libel cases in state courts throughout the country and, in so doing,
achieves with respect to the common law of the press what this dissertation tries to
regarding the constitutional law of the press. David Rabban’s Free Speech in Its
Forgotten Years42 sweeps more broadly from a civil liberties perspective.
Margaret Blanchard’s Revolutionary Sparks43 takes the civil liberties approach
deep into the 20th Century. In her study, as well as Rabban’s, the mainstream press is
conspicuous by its absence from the First Amendment battles over union organizing and
World War I. Harry Kalven, Jr.’s A Worthy Tradition44 covers similar ground, but from
the perspective of a legal scholar, rather than journalism historian. Finally, J. Edward
Gerald’s slim study of The Press and the Constitution 1931-194745 brings that story from
Near v. Minnesota through World War II.

38

GEOFFREY R. STONE, PERILOUS TIMES: FREE SPEECH IN WARTIME FROM THE SEDITION
ACT OF 1798 TO THE WAR ON TERRORISM (2004).
39
JOHN LOFTON, THE PRESS AS GUARDIAN OF THE FIRST AMENDMENT (1980).
40
PAUL STARR, THE CREATION OF THE MEDIA: POLITICAL ORIGINS OF MODERN
COMMUNICATIONS (2004).
41
GLEASON, supra note 7.
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DAVID M. RABBAN, FREE SPEECH IN ITS FORGOTTEN YEARS (1997).
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MARGARET A. BLANCHARD, REVOLUTIONARY SPARKS: FREEDOM OF EXPRESSION IN
MODERN AMERICA (1992).
44
HARRY KALVEN, JR., A WORTHY TRADITION: FREEDOM OF SPEECH IN AMERICA (1988).
45
J. EDWARD GERALD, THE PRESS AND THE CONSTITUTION 1931-1947 (1948).
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From Near forward, this dissertation relies far more on primary than secondary
sources. That material, derived primarily from archived letters, legal filings and court
opinions, and personal interviews, is treated more fully in the section on Sources and
Methods. There is, however, a growing body of what I will call “case biographies”
which were invaluable to this dissertation.
The earliest and perhaps most famous “case biography” used here is James
Alexander’s The Case and Trial of John Peter Zenger.46 Of course, Alexander’s
recounting of the case is the antithesis of disinterested reporting. As Zenger’s principal
backer and ghost writer, Alexander had as much at stake in the outcome of the trial as
Zenger himself. The consummate propagandist, Alexander used the book to make the
most of his courtroom victory, and the Zenger legend survives today because of
Alexander’s talent. Fact or fiction, the Zenger story is a fair representation of the
colonial law of seditious libel and its spirit, at least, is supported by the historical record.
Burton Konkle’s worshipful The Life of Andrew Hamilton,47 Zenger’s lawyer, offered yet
another account to be taken with a substantial grain of salt.
In the modern era, Fred Friendly’s Minnesota Rag48 is the one of the most popular
“case biographies” in the literature, and no study of Near v. Minnesota could be complete
without going to that well again and again. The study of Near also benefited from The

46

JAMES ALEXANDER, A BRIEF NARRATIVE OF THE CASE AND TRIAL OF JOHN PETER
ZENGER (Stanley Nider Katz ed., 1963) (1736).
47
BURTON ALVA KONKLE, THE LIFE OF ANDREW HAMILTON, 1676-1741: “THE DAYSTAR OF THE AMERICAN REVOLUTION” (1941).
48
FRED W. FRIENDLY, MINNESOTA RAG: THE DRAMATIC STORY OF THE LANDMARK
SUPREME COURT CASE THAT GAVE NEW MEANING TO FREEDOM OF THE PRESS (1981).
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Colonel,49 Richard Norton Smith’s definitive biography of Robert R. McCormick.
Richard Cortner’s The Kingfish and the Constitution50 is hardly known at all, but elevates
Grosjean v. American Press51 from a slap on the wrist of a populist demagogue to an
important link in the evolution of First Amendment doctrine. It also illuminates the postNear activism of the ANPA. Of course, Anthony Lewis’s Make No Law52 remains the
model for all such “case biographies,” even as New York Times v. Sullivan53 was the
fount of so much important First Amendment doctrine.
The Pentagon Papers Case, New York Times v. United States,54 inspired two
excellent “biographies”: Sanford Ungar’s The Papers and the Papers55 and David
Rudenstine’s The Day the Presses Stopped.56 Although there is no book-length study of
Branzburg v. Hayes, Anthony Fargo’s new monograph, What They Meant to Say,57 is the
best treatment by far of that case’s ambiguities. Mark Scherer’s Rights in the Balance58
devotes considerable attention to the role of the national press in Nebraska Press
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RICHARD NORTON SMITH, THE COLONEL: THE LIFE AND LEGEND OF ROBERT R.
MCCORMICK 1880-1955 (1997).
50
RICHARD C. CORTNER, THE KINGFISH AND THE CONSTITUTION: HUEY LONG, THE FIRST
AMENDMENT, AND THE EMERGENCE OF MODERN PRESS FREEDOM IN AMERICA (1996).
51
297 U.S. 233 (1936).
52
ANTHONY LEWIS, MAKE NO LAW: THE SULLIVAN CASE AND THE FIRST AMENDMENT
(1991).
53
376 U.S. 254 (1964).
54
403 U.S. 713 (1971).
55
SANFORD J. UNGAR, THE PAPERS AND THE PAPERS: AN ACCOUNT OF THE LEGAL AND
POLITICAL BATTLE OVER THE PENTAGON PAPERS (1989).
56
DAVID RUDENSTINE, THE DAY THE PRESSES STOPPED: A HISTORY OF THE PENTAGON
PAPERS CASE (1996).
57
Anthony L. Fargo, What They Meant to Say: The Courts Try to Explain Branzburg v.
Hayes, 12 JOURNALISM & COMM. MONOGRAPHS 65 (2010).
58
MARK R. SCHERER, RIGHTS IN THE BALANCE: FREE PRESS, FAIR TRIAL & NEBRASKA
PRESS ASSOCIATION V. STUART (2008).
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Association v. Stuart.59 And Elliot Rothenberg, who represented Dan Cohen, reveals
much about big-time media lawyers in The Taming of the Press,60 even as he gloats over
their defeat in Cohen v. Cowles Media.61
Finally, this survey of the legal-historical literature would not be complete
without mentioning studies of the three leading litigators among media organizations:
Edwin Emery’s History of the American Newspaper Publishers Association;62 Paul
Alfred Pratte’s Gods Within the Machine: A History of the American Society of
Newspaper Editors, 1923-1993;63 and Floyd McKay’s First Amendment Guerillas:
Formative Years of the Reporters Committee for Freedom of the Press.64

2. The Legal-Political Science Literature
Although this dissertation is not theory-driven, it has been informed by the
political science literature on interest-group theory, including the purposes and value of
amicus briefs, as well as various more general studies of Supreme Court decisionmaking. Unlike the previous section on Legal-Historical Literature, this section is not
about the literature consulted directly to contextualize the primary legal research. Rather,
the body of literature discussed below has directly or indirectly influenced the author’s
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thinking about the press as an interest group and how it might have affected the Supreme
Court’s decision-making in First Amendment cases.
The notion of interest groups as a political force is older than the republic itself.
In Federalist No. 10, James Madison warned of the dangers of faction: “a number of
citizens, whether amounting to a majority or minority of the whole, who are united and
actuated by some common impulse of passion, or of interest, adverse to the rights of
other citizens, or to the permanent and aggregate interests of the community.”65 G. David
Garson discusses John C. Calhoun’s theory of the state as “‘regard[ing] interests as well
as numbers, considering the community as made up of different and conflicting interests,
as far as the government is concerned, and takes the sense of each through its appropriate
organ, and the united sense of all as the sense of the entire community.’”66
Tocqueville defines one form of political association as consisting “simply in the
public assent which a number of individuals give to certain doctrines and in the
engagement which they contract to promote in a certain manner the spread of those
doctrines.” Suggesting that “the right of associating in this fashion almost merges with
freedom of the press,” he asserts that associations so formed are more powerful than the
press, attracting more like-minded members and increasing in zeal as they do.67
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THE FEDERALIST NO. 10, at 78 (James Madison)(Clinton Rossiter ed., 1961).
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Modern interest group theory is generally traced to Arthur Bentley, whose The
Process of Government68 is credited with “developing a theory of government as ‘a
process in which interest groups are the players and protagonists.’”69 In fact, Garson
cites a number of possibly more deserving progenitors, including Bentley’s own teacher,
Albion Small, whose writings “contain many of the central points of interest group
theory: (1) society conceived as composed of a large number of groups; (2) no one of
which can claim to represent the general will; hence (3) the need for elections to
determine a rough approximation of the collective volition; (4) determined by group
forces at various stages of the political process....”70
Wherever the credit or blame may lie, the interest group theory languished for
decades before being “resurrected”71 in mid-century by, among others, David Truman,
whose The Governmental Process: Political Interests and Public Opinion72 provides both
“a theoretical framework for analyzing group behavior, and the application of group
influence in the political process.”73 Importantly for our purposes, Truman includes a
chapter on the role of groups in the judicial process, pointing out that governmental
choices are “no less important to interest groups when they are announced from the bench
than when they are made in legislative halls and executive chambers.”74 Truman points

68
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70
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Id. at 1514.
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out that group interests are “particularly close to the surface” when constitutional
questions are resolved,75 which characterizes the great majority of cases involving the
media.
Like Truman, Martin Shapiro sees the Supreme Court as something of a protector
for groups who may be under-represented in the legislative or executive branches, either
because they are still inchoate as interest groups or because they have lost their political
battle in those arenas.76 Shapiro’s major work on the freedom of speech and the First
Amendment, however, barely mentions the institutional press in either category; indeed,
the relatively heavy use of the Court by the media might be seen as an example of a third
category of “clientele”: groups that are institutionally unsuited to lobbying the political
branches. Twenty years later, however, Shapiro had no difficulty analyzing the Supreme
Court’s constitutional libel doctrine in terms of government regulation of an industry –
the press.77
Interest group theory rejects the presumption that government tries to advance the
public interest, and rather asserts with Madison that “all participants in the political
process act to further their self-interest.”78 While the institutional press most assuredly
sees its self-interest as co-extensive with the public interest, at least with respect to First
Amendment issues, that hardly negates the application of the theory to this multibilliondollar enterprise. The theory, moreover, sees government regulation as a commodity, to
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be “purchased” by interest groups who stand to benefit from favorable regulatory terms,79
typically by expending resources on lobbying, campaign contributions and, presumably,
litigating.
Gleason has studied the efforts of the institutional press as a “special interest
group” to secure common law privileges through litigation.80 Blanchard has examined
the unsuccessful efforts of the institutional press, through the 1977 term, to gain special
constitutional privileges under the First Amendment beyond those accorded the public
generally.81 Steven Helle has looked at the newsgathering/publication dichotomy through
an interest group lens,82 and Joseph Kobylka has studied interest group litigation
regarding obscenity. 83 This study has been informed by each of these works, as well as
Marc Galanter’s concept of “repeat players”84 and various works on the effectiveness of
amicus briefs.85
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Incorporating Galanter’s “repeat player” concept, interest group theory would
predict that the media would be highly successful in influencing the courts to “regulate”
favorably. The press is readily recognizable as an interest group “which has had and
anticipates repeated litigation, which has low stakes in the adjudication of any one case,
and which has the resources to pursue its long-run interests.”86 The press certainly has
“ready access to specialists,” given the experience and prestige of the media defense bar,
and, for the most part, the press is free to choose whether or not to seek review of an
adverse decision in the lower courts. Accordingly, we would expect “a body of
‘precedent’ cases – that is, cases capable of influencing the outcome of future cases – to
be relatively skewed toward those favorable” to the press.87 Indeed, Loffredo points out
that the Court has “displayed exceptional sensitivity toward elite communicative modes,”
including, “to a lesser extent, the prerogatives of the mass media.”88
The overall success of the press in these cases would also seem to comport with
findings that “amicus briefs filed by institutional litigants and by experienced lawyers …
are generally more successful than are briefs filed by irregular litigants and less

Friends of the First Amendment? Amicus Curiae Briefs in Free Speech/Press Cases
During the Warren and Burger Courts, 1 J. MEDIA L. & ETHICS 83 (2009).
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Galanter, supra note 84, at 98.
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Institutionalism, in THE PIONEERS OF JUDICIAL BEHAVIOR 387, 400 (Nancy Maveety ed.
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88
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Capitalism, in THE SUPREME COURT IN AMERICAN POLITICS: NEW INSTITUTIONALIST
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Mark Graber, The Clintonification of American Law: Abortion, Welfare,and Liberal
Constitutional Theory, 58 OHIO ST. L.J. 731 (1997)). Graber is quoting Steven Loffredo,
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experienced lawyers,”89 although the authors “cautiously” interpret their findings as more
supportive of what they call the “legal model” of judicial decision-making than the
interest group model. Of the three models they considered – legal, attitudinal, and
interest group – only the legal model would favor “filers who have a better idea of what
kind of information is useful to the Court”;90 the interest group model, as they conceive
it, would give the edge to the side that generates the greater number of briefs, regardless
of the quality of the information.
Finally, the broader literature on Supreme Court decision-making, both anecdotal
and scientific, contributed significantly to this dissertation. By far the best known of the
anecdotal books is Bob Woodward and Scott Armstrong’s The Brethren,91 which covers
the first seven years of the Burger Court, from 1969 to 1975. A more scholarly
treatment of the Burger Court – which decided far more press-related First Amendment
cases than any other – is Bernard Schwartz’s The Ascent of Pragmatism.92 Schwartz
gives a much broader view of the workings of the Court in his Decision: How the
Supreme Court Decides Cases,93 as does H.W. Perry’s Deciding to Decide: Agenda
Setting in the United States Supreme Court.94
While Schwartz comes to the topic as a professor of law, Perry brings the
sensibilities of a political scientist. The political science literature in this field is divided
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roughly into three camps, based on behavioral models for explaining Supreme Court
decisions: the attitudinal model, which holds that Supreme Court decisions are
fundamentally determined by the ideology of the justices; the strategic model, which
allows some deviation from ideology in individual cases where compromise may advance
a justice’s long-term interests (e.g., selecting a majority author); and the historicalinstitutional model, which – like more traditional models – also credits the value of
precedent, legislative history, and other contextual factors in the decision-making
process.95
It will become abundantly clear that this author is more comfortable with the
latter model, and so, to whatever extent this dissertation is informed by the political
science literature, it is more heavily influenced by the traditional and historicalinstitutional schools than any other. That is not to say that pure ideology and strategic
considerations do not help explain the decisions discussed here; only that this author
believes they are rarely the sole factors.
In her collection The Pioneers of Judicial Behavior, Nancy Maveety begins the
discussion of the new institutionalists with pre-behavioralists or “old institutionalists”
Edward Corwin and Alpheus Thomas Mason.96 Corwin was actually trained as a
historian and retained a sense that political science is a normative science, the purpose of
which is to educate “judges and other policymakers about what law in a democracy ought
to be.”97 Corwin’s primary contribution to the “new institutionalist” approach was his
development of the first “truly postrealist constitutional theory,” which tied
95
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“developments in constitutional law to evolutions in social-political thought,” rather than
any notion of the framers’ intentions.98 Mason’s political biographies of Brandeis, Stone,
and Taft added yet another dimension to the linkage of judicial decision-making and
American political ideas.99
Howard Gillman finds four themes in the work of Robert G. McClosky that
qualify him for inclusion in Maveety’s collection of historical-institutionalist Pioneers:
“(1) institutions should be understood in terms of the distinctive ‘roles’ they play within
the larger structure of governance and authority; (2) those roles are normative (and must
be engaged as such), but also reflect constellations of power and interest within changing
historical contexts; (3) the Supreme Court’s institutional characteristics shape the
distinctive way in which justices attempt to exercise power and maintain their authority
and legitimacy; and (4) the Court’s capacity to exercise power depends on its ability to
generate sufficient support for its role from powerful interests and constituencies.”100
Robert Dahl is included in the collection largely because of a single work in the
Journal of Public Law, “Decision Making in a Democracy: The Supreme Court as a
National Policy-Maker” (1957), which David Adamany and Stephen Meinhold consider
“one of the most influential and enduring contributions to the modern study of law and
courts.”101 Dahl’s study of judicial review conceded that the justices “exercise discretion,
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make policy choices, and therefore engage in the national political process.”102 But he
sought to demonstrate empirically that the Court’s policy-making is “largely democratic
in nature, rarely obstructing the important policies of national lawmaking majorities,” and
that, in fact, “the Court advances majoritarian policies by endowing them with an aura of
legitimacy.”103
Finally, among the new institutionalist Pioneers, is, once again, Martin Shapiro,
whose Law and Politics in the Supreme Court (1964) is called the “key bridge” between
the traditionalists and new institutionalists.104 The structure of the book tells the story: the
chapter titles characterize the Supreme Court as political agency, political scientist,
lawmaker, policy-maker, lawyer, political theorist, and political economist.105 Herbert
Kritzer explains the extent to which Shapiro’s political jurisprudence constituted a
dramatic break from the notions of “judicial modesty” espoused by McCloskey and
Wallace Mendelson (and the flak directed his way for that reason).106
Kritzer also points out that, while “Shapiro acknowledges attitudinalists’
argument that the Court’s opinions are rationalizations,”107 he goes on to recognize that
those opinions serve many other functions in the political process, not least of which is
guiding the lower courts. Herein lies the promise that Maveety discusses of
“reintegrating law and legal academics with the political science of courts.”108 She points
to one attempt at such a reintegration – Gibson’s assertion that “judges’ decisions are a
102
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function of what they prefer to do, tempered by what they think they ought to do, but
constrained by what they perceive is feasible to do”109 – but surely others lie in the work
of non-Pioneers, but exciting younger scholars like Gillman, Clayton and the authors they
have collected in Supreme Court Decision-Making: New Institutionalist Approaches110
and The Supreme Court in American Politics: New Institutionalist Interpretations.111
One other scholar whose work has contributed to the thinking behind this
dissertation is Lawrence Baum. Baum’s The Puzzle of Judicial Behavior112 is an
extremely accessible overview of the entire science of judicial behavior, while his Judges
and Their Audiences113 includes a specific chapter on judicial relationships with interest
groups and the press – although not about press in its capacity as an interest group.

D. Sources and Methods
In each of the three case studies that comprise the core of this dissertation, I have
generally combined historical research and legal analysis, informed to some extent by
political science theory. In two of the three, I also interviewed some of the prominent
actors in the story. The survey Chapters 2 and 3 rely more on secondary materials than on
legal texts, while survey Chapters 5 and 7 focus on legal texts, supplemented by
secondary sources. Finally, the statistical summary that concludes the dissertation was
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produced by constructing a database of Supreme Court media law decisions and
performing a few simple correlations.
1. The Case Studies
Selection of the case studies seemed to flow naturally from the principal finding
of the statistical summary that appears in Chapter 9: that the press had been most
successful in publishing cases and least successful in newsgathering cases. I decided to
look for the seminal cases in each of these two categories, and I found them in Near and
Branzburg. The fact that these cases were some 40 years apart also permitted me to
examine the growth of the institutional press as a litigator. That, in turn, prompted me to
find a contemporary case that might bring the story up to date. Bartnicki was the natural
choice, as it brings together both publishing and newsgathering issues and reveals how
the litigation process stands today.
All three of these case studies rely heavily on close textual analysis of Supreme
Court and lower court opinions, briefs of the parties and amici throughout the litigation,
and early court filings such as pleadings and motions. Much of this information was
readily available through LEXIS and WESTLAW databases, but some of the more
obscure documents had to be tracked down in the Library of Congress’s Law Library and
even in the individual court records.
In every case, the Supreme Court opinion and typically two lower court opinions
were readily available in the databases. Their collection of Supreme Court briefs is
almost complete, but acquiring the lower court briefs sometimes required contacting the
courts or the law firms involved. Pleadings, motions and other minor documents were
the hardest to obtain; fortunately, much of that material was available in the
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comprehensive appendices and record extracts the parties were required to file with the
Supreme Court.
For the study of Near v. Minnesota, textual analysis was supplemented
considerably by archival research at the Tribune Archives at Cantigny, where Col.
McCormick’s business papers are maintained. With the assistance of Research Director
Eric Gillespie, I was able to reconstruct almost every day in McCormick’s campaign to
enlist the support of his fellow publishers in support of the Near litigation through
McCormick’s letters to them and theirs to him.
Of course, McCormick’s interest in the case was reflected in Chicago Tribune
articles and editorials, all readily available through the ProQuest data base, which I used
extensively. It was also possible to see the effects of McCormick’s efforts in other
newspapers around the country, which were also available in ProQuest.
The only other archival research done for this case study was a brief sojourn in
the papers of Justice Louis D. Brandeis, who took a great interest in the Near case, in the
Library of Congress. Brandeis’s notes to his clerk in the case reinforce the widely held
understanding that Brandeis never felt bound by the narrow legal record of the case, but
sought out evidence of his own through published sources.
As to secondary sources, McCormick’s own 1936 book, The Freedom of the
Press,114 and Philip Kinsley’s Liberty of the Press: A History of the Chicago Tribune’s
Fight to Preserve a Free Press for the American People,115 provided a nearly
contemporaneous account of McCormick’s campaign. Smith’s biography of McCormick
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and Friendly’s “case biography” of Near were certainly helpful in filling gaps or
explaining relationships left unclear by the letters. Joseph Geis’s biography of
McCormick116 and Lloyd Wendt’s study of the Tribune117 were more useful in factchecking that in supplying additional information. Two biographies of Chief Justice
Charles Evans Hughes by Merlo Pusey118 and Samuel Hendel119 were also helpful in
sorting out the politics of the Hughes Court.
Branzburg v. Hayes, the subject of the second case study, was actually a
consolidation of three cases, so the legal documentation generated by the case was
unusually extensive. Moreover, as a result of the consolidation, many of the lower court
documents in the two other cases, Pappas and Caldwell, are not readily available through
electronic databases. I was fortunate to have the services of a dedicated research
assistant, Hae-In Lee, who located those documents in the Library of Congress and spent
more than a few hours photocopying them.
Of the three cases consolidated under the caption Branzburg v. Hayes, the most
important by far was Caldwell v. United States. But for Earl Caldwell’s insistence on
challenging a federal subpoena requiring him to testify before a grand jury – even at the
cost of his relations with his employer, The New York Times – this case might never have
reached the Supreme Court. The High Court could have ignored the state cases in
Branzburg and Pappas finding no testimonial privilege for reporters under the First
Amendment; it could not ignore Caldwell’s success in winning such a privilege from the
U.S. Court of Appeals for the Ninth Circuit.
116
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Thus, it was my great good fortune that Earl Caldwell generously granted me
several wonderful hours in which he recreated his saga. Caldwell was one of the Times’s
original “riot reporters,” hired because the all-white news staffs at the time were unable
to cover the race riots of the 1960s properly. I was able to tell some of his story in this
case study, but there is much that was not especially relevant to the subject at hand. As
enlightening and inspiring as Caldwell’s story is, however, it cannot be disputed that his
persistence – however justified on grounds of personal safety and deeply held principle –
had a disastrous effect on the law of newsgathering that remains to this day.
I regret that I was unable to interview the two lawyers so important to this case,
Anthony Amsterdam, who declined on the ground that the case was too old and his
memory too weak, and James Goodale, who gave no reason for not responding to my
inquiries. Fortunately, Goodale has written about this case, although not so much at the
tactical level I was hoping for. Another principal player, not in the litigation itself, but in
the legislative aftermath, was Sen. Sam Ervin, who chaired the Judiciary Committee
hearings on a statutory privilege.120 His insights regarding the divisions within the press,
also documented in McKay’s history of the Reporters Committee for Freedom of the
Press,121 were invaluable in preparing this dissertation.
Finally, the Bartnicki v. Vopper case study brings the two disparate arcs in this
dissertation together to complete the project. The first – the evolution of the press as
constitutional litigator – is brought up to date with the generous assistance of Lucy
Dalglish, executive director of Reporters Committee, and her predecessor, Jane Kirtley,
now director of the Silha Center for Media Ethics and Law at the University of
120
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Minnesota. Both of these talented lawyers were in the thick of the fight over the last 20
years, and both provided invaluable insights.
I was also able to interview Donald Brobst, the first lawyer who represented Fred
Vopper at the district and intermediate appellate court levels. Brobst, a very skilled and
prominent, but regional, media lawyer, did not represent Vopper before the Supreme
Court, and I had hoped there might be an enlightening, or at least interesting story, as to
why the nationally prominent Lee Levine took over the case at the High Court level. In
fact, Brobst and Vopper’s employer, Sinclair Broadcasting, merely had a falling out over
other issues, and Sinclair retained new counsel. I did not think Levine could add
anything to that aspect of the story and did not interview him.
The second arc – the divergent evolution of publishing and newsgathering
doctrine – is also featured prominently in the Bartnicki case, albeit more in the lawyers’
arguments than in the Supreme Court opinion.
Because the vast majority of primary sources on which I rely are court
documents, I have used the citation format prescribed by The Bluebook: A Uniform
System of Citation122 throughout this dissertation. As noted in the Preface and Table 1,
The Bluebook is designed to handle an abundance of legal documentation efficiently and
in a reasonably unobtrusive manner. Using a citation manual appropriate to the subject
matter is consistent with the dissertation rules of the Graduate School of the University of
Maryland, and use of The Bluebook for legal citation is authorized by the Chicago Style
Manual123 commonly used in the College of Journalism.
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2. The Survey Chapters
Little need be said about the sources and methodology of the survey chapters that
link the three case studies. As noted above, the early chapters are largely dependent on
secondary sources; the Supreme Court played a very small role in the evolution of
constitutional press law before 1930, although the case could be made that the free
speech law arising from the World War I period was vital to that evolution.
The chapters that attempt to demonstrate the legacy of Near and Branzburg,
respectively, are far more dependent upon the case law itself. Where scholars,
journalists, and lawyers have studied some of these cases in depth, I have probed those
studies for evidence of press participation as litigants and amici. From a research
perspective, I view these chapters as interstitial; from an analytical perspective, however,
they are crucial to contextualizing and understanding the significance of the three case
studies selected for closer scrutiny.

3. The Statistical Summaries
For the statistical overview that appears in Chapter 9, I created my own database
of U.S. Supreme Court decisions that directly implicated the press clause. To create that
database, I examined every case that appeared in Congressional Quarterly’s CQ Supreme
Court Collection, Cases-in-Context: Speech, Press, and Assembly,124 supplemented by
the tables of cases in two leading media law texts.125
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The first step in constructing the database was to identify participation in the case
by mass circulation news media – primarily newspapers, magazines, broadcast outlets,
and cable television services – as well as their corporate owners and associations formed
by those corporations and the principal actors within them. I refer to this group as the
“institutional press” or “mainstream media” throughout this dissertation. Where such
actors were parties to the litigation, as in New York Times v. Sullivan,126 the cases were
automatically included. Otherwise, both LEXIS and Westlaw databases were consulted
to determine whether mainstream media actors filed or signed onto amicus briefs.
Cases in which the only media actors could not fairly be described as mainstream
or institutional, such as the World War I sedition cases or most obscenity cases, were
excluded from the database. Some very important media law cases, such as Gertz v.
Robert Welch, Inc.,127 were excluded under this criterion. Also excluded were cases in
which members of the press appear (or are likely to appear) as both plaintiff and
defendant, particularly copyright and unfair competition cases. And where different
cases were consolidated into a single opinion, they were generally treated as separate
cases for purposes of this study.
Among the media players that feature prominently in this study are The New York
Times, The Washington Post, the Chicago Tribune, and a few other active newspapers;
Time Magazine and occasionally a few other magazines; broadcast television networks,
including ABC, NBC, CBS, and PBS; and cable outlets such as Turner Broadcasting
(also part of Time-Warner); and a number of organizational players. Although civil
liberties groups such as the America Civil Liberties Union often represent similar
126
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positions in media-related litigation, they are not the primary focus of this dissertation.
Organizations like the Practising Law Institute and the bar committees that facilitate the
conversation among media lawyers, but do not litigate themselves, are discussed more
fully in Chapter 8, Part D2. Table 2 below lists the sixteen leading litigators in order of
frequency of appearance in court documents.

Table 2 – Leading Press Participants

Participant
Newspaper Ass’n of America/ANPA
Reporters Comm. for Freedom/Press
American Society of Newspaper Editors
Radio Television News Directors Assn.
National Association of Broadcasters
Columbia Broadcasting System (CBS)
National Broadcasting Company (NBC)
Society of Prof. Journalists/SDX
New York Times
Chicago Tribune
Washington Post
Los Angeles Times
National Newspaper Association
Magazine Publishers Association
Associated Press,
AP Managing Editors
Time, Inc.

As
As
Party Amicus
0
3
0
2
0
5
3
0
2
1
3
1
0
0
0
4

35
31
29
23
25
18
20
22
18
18
15
15
14
11

(1887; newspaper publishers)
(1970; reporters)
(1923; newspaper editors)
(1946; electr. media news dirs.)
(1922; radio, TV broadcasters)
(1927; radio, TV network)
(1926; radio, TV network)
(1909; professional journalists)
(1851; newspaper, other media)
(1847; newspaper, other media)
(1877; newspaper, other media)
(1881; newspaper, other media)
(1885; community newspapers)
(1919; magazine publishers)
(1846; wire service)
12 (1933; newspaper editors)*
5 (1922; magazine publisher)

* The legal documents did not always clearly distinguish AP from APME.
Once the cases were selected, they were divided into three categories: cases
involving publishing (prior restraint, libel, privacy, etc.), cases involving newsgathering
(access to records, open courtrooms, testimonial privilege, etc.), and cases involving
simple business regulation (tax, antitrust, subscription sales, etc.). For each case, the
principal opponent of the media’s position was classified, using a variation on Galanter’s
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scheme, as the federal government, other governmental entities, other “repeat players,”
and “one-shotters,” that is, companies or individuals who litigate regularly or rarely.
Other independent variables included whether the media actor was a party, an
amicus, or both; how many amicus briefs were filed on each side of the case; and which
of the leading media actors participated in the each case. The outcome of the case,
whether the press won or lost, was treated as the dependent variable for most
calculations.
It is worth pointing out that this study might have been broadened significantly by
including Supreme Court decisions that did nothing but grant or deny certiorari, that is,
decide whether or not to review a case; the decisions of lower federal or even state courts;
or decisions that shaped First Amendment doctrine whether the media were involved or
not. In the end, I decided that this work, worthwhile as it is, would have to wait for
another time and perhaps another researcher. I am happy to say that, since an early
version of this research was published as a law review article, other researchers have
taken up the challenge.128 Perhaps as more political scientists of the “new
institutionalists” persuasion focus on interest groups in the courts, the press qua interest
group will receive even greater scrutiny.
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Chapter 2: Press Law and Advocacy in the 18th Century
A. Andrew Hamilton: The First Media Lawyer?
Andrew Hamilton might justifiably be called the first American media defense
lawyer by virtue of his 1735 representation of John Peter Zenger, the iconic hero of preRevolutionary War notions of press freedom.129 The Zenger case was far from typical.
There were relatively few seditious libel cases in the colonies, perhaps not more than
half a dozen, and the Zenger case was the last of its kind under the royal judges.130
Arguably, its very uniqueness accounts for the extraordinary publicity given the case
throughout the period;131 today, it appears in virtually every media law textbook or
casebook used in journalism and law schools.132 Still, it seems an appropriate place to
begin any story about the use of litigation to shape the law affecting the press, not
because Hamilton was successful in changing the law – he was not – but because he tried.
Zenger was a German immigrant who came to America as a teenager.133 He was
apprenticed to New York City's leading printer, William Bradford, then struck out on his
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own at age 21. After working in Maryland for a few years, he returned to New York as
Bradford’s partner then went out on his own in 1726.134 In 1732, the colony received a
new royal governor, William Cosby, whose principal purpose in the colonies was to
make his fortune.135 In pursuit of that aim through the courts, Cosby sacked Lewis
Morris, Sr., chief justice of the colony, and appointed his own man, young James De
Lancey, as chief justice.136
Morris did not take all of this lying down, and, with his son Lewis Morris, Jr., and
a very bright lawyer named James Alexander, started his own virulently anti-Cosby
political faction.137 They wanted an outlet for their own political ideas, and Bradford was
too afraid of losing his government contracts to print them. So they financed Zenger,
who had previously left Bradford and set up shop on his own.138
Zenger became the chief propagandist for a new anti-Cosby, Morrisite party.
Alexander became the behind-the-scenes editor of Zenger's newspaper, the Journal,
which competed with Bradford's pro-Cosby Gazette.139 De Lancey tried and failed to get
an indictment against Zenger and offered rewards for proof that Alexander, Morris and
the others (who wrote anonymously) were responsible for the attacks on Cosby in the
Journal… all to no avail.140 Finally, Zenger was arrested and prosecuted on a criminal
information, i.e., without a grand jury indictment.141
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Zenger would be prosecuted by the attorney general of New York, Richard
Bradley, who had sworn out the information against him. Morrisite lawyers James
Alexander and William Smith launched their defense of Zenger by objecting to De
Lancey’s presiding at the trial. De Lancy’s response was to disbar the two lawyers and
appoint John Chambers as Zenger’s defense counsel.142 Alexander retaliated by engaging
Andrew Hamilton of Philadelphia, perhaps the best trial lawyer in the colonies. Hamilton
and Alexander had worked together before,143 and Hamilton had had a long-standing feud
with Andrew Bradford, whose father, William Bradford, had become Zenger’s principal
rival.144
Bradley opened with the charge that Zenger “did falsely, seditiously and
scandalously print and publish... a certain false, malicious, seditious, scandalous libel,
entitled The New York Weekly Journal, containing the Freshest Advices, Foreign and
Domestic; in which libel (of and concerning His Excellency the said Governor, and the
ministers and officers of our said lord the King, of and for the said Province) among other
things herein contained are these words (two articles):
[The people of New York] think as matters now stand that their
liberties and properties are precarious, and that slavery is like to be
entailed on them and their posterity if some past things be not
amended....
I think the law itself is at an end: We... see men's deeds destroyed,
judges arbitrarily displaced, new courts erected without consent of
the legislature... by which, it seems to me, trials by juries are taken
away when a governor pleases, men of known estates denied their
votes contrary to the received practice....145
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Hamilton replied with a bombshell: “I cannot think it proper for me (without
doing violence to my own principles) to deny the publication of a complaint which I
think is the right of every free-born subject to make when the matters so published can be
supported with truth; and therefore, I'll save Mr. Attorney the trouble of examining his
witnesses to that point; and I do (for my client) confess that he both printed and published
the two newspapers set forth in the information, and I hope in so doing he has committed
no crime.”146
As far as Bradley, De Lancey, and English law at the time were concerned,
Hamilton’s admission was the end of the matter. Hamilton had confessed to the only
question of fact that the jury was supposed to decide. Truth was not relevant under the
prevailing law,147 and Bradley was quick to point that out: “Indeed sir, as Mr. Hamilton
has confessed the printing and publishing these libels, I think the jury must find a verdict
for the King; for supposing they were true, the law says that they are not the less libelous
for that; nay indeed the law says their being true is an aggravation of the crime.”148
Hamilton condemned the Star Chamber proceedings on which Bradley relied for
his statement of the law and urged the court not to consider those doctrines as binding in
the colonies. He also argued that the jury was entitled to decide, not merely the factual
question of publication, but also the legal question of whether the writings were seditious.
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Bradley called Hamilton's arguments irrelevant, which they were; but Hamilton
wasn’t finished. He pointed out that the charges under which Zenger was being tried
specifically called the alleged libels “false” and offered to confess to sedition if Bradley
could prove the attacks on Cosby were false. Bradley asked how he could prove a
negative, so Hamilton offered to prove them true.149 That was too much for De Lancey,
who could not let Hamilton parade forth witness after witness attesting to Cosby's (his
patron's) misdeeds. “You cannot be admitted, Mr. Hamilton, to give the truth of a libel in
evidence. A libel is not to be justified; for it is nevertheless a libel that it is true.”150
Hamilton tried one more argument. If a true libel is worse than a false one, he
said, then the punishment must be more severe. If that were the case, evidence pertaining
to truth or falsity must be admissible, or else how could a judge render a just sentence.151
De Lancey did not buy that for a minute,152 so Hamilton turned to the jury. Calling on
them to use their own knowledge of the situation, urged that
the facts which we offer to prove were not committed in a corner;
they are notoriously known to be true; and therefore in your justice
lies our safety. And as we are denied the liberty of giving evidence
to prove the truth of what we have published, I will beg leave to
lay it down as a standing rule in such cases, that the suppressing of
evidence ought always to be taken for the strongest evidence....153
[T]he question before the Court and you gentlemen of the jury is
not of small nor private concern, it is not the cause of a poor
printer, nor of New York alone, which you are now trying: No! It
may in its consequence affect every freeman that lives under a
British government on the main of America. It is the best cause. It
is the cause of liberty; and I make no doubt but your upright
conduct this day will not only entitle you to the love and esteem of
149
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your fellow citizens; but every man who prefers freedom to a life
of slavery will bless and honor you as men who have baffled the
attempt of tyranny; and by an impartial and uncorrupt verdict, have
laid a noble foundation for securing to ourselves, our posterity, and
our neighbors that to which nature and the laws of our country
have given us a right – the liberty – both of exposing and opposing
arbitrary power (in these parts of the world at least) by speaking
and writing truth.154

The jury’s acquittal was greeted with “three huzzas in the hall,” and Hamilton
would be honored by the Common Council of New York City.155 He would later be
called “The Day-Star of the American Revolution” by Gouverneur Morris for his
triumph.156
Significantly, the law did not change. In law, if not necessarily in practice,157 the
prevailing rule remained the Blackstonian precept that “liberty of the press, properly
understood, … consists in laying no previous restraints upon publications, and not in
freedom from censure for criminal matter when published.”158 On the very eve of the
American Revolution, the formal law of England and the colonies was little different
from that enforced by the Court of Star Chamber.159 It was not until 1792 (nearly 60
years after the Zenger trial) that English law changed to allow juries to consider both fact
154
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and law in libel cases,160 and it was 1843, some 50 years later still, that truth became a
defense in a criminal libel case.161
The Zenger case was as pure an example of jury nullification as one can find.
The law of the day was clear: Zenger was guilty, and Hamilton’s arguments were
irrelevant. That Zenger won was attributable, not to any change in the prevailing law, but
to dissatisfaction with the nature of Cosby’s governance and Hamilton’s clever
exploitation of it. But if it is wrong to attribute any dramatic legal breakthrough to
Zenger and Hamilton, it is equally wrong to dismiss the case as meaningless. As one
historian put it, “Hamilton may be said to have conducted the case according to the law
of the future, and thus to have helped to make that law.”162
For the rest of the 18th Century, however, the press was no more successful in
changing the immediate regulatory environment through the courts than Hamilton and
Zenger had been. Levy points out that, prior to the Revolutionary War, the most
aggressive antagonists of the press were not the courts at all, but colonial legislatures,
which needed neither judges nor juries to fine and imprison printers who criticized
them.163 The last prosecution of a colonial printer, Alexander McDougall, was thwarted
in 1770 when the key witness against him died before trial; according to Levy,
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McDougall’s imprisonment “did more to publicize the cause of liberty of the press than
any event since Zenger’s trial.”164
B. From Revolution to Constitution
That is not to say that the press did nothing to bring about the legal regime that
would ultimately govern its operations. Indeed, Parliament’s Stamp Tax Act of 1765,
“towards defraying the expenses of defending, protecting, and securing, the British
colonies and plantations in America,”165 and subsequent Townshend Revenue Act of
1767,166 galvanized the colonial press behind the coming American Revolution.167
Opposition to the stamp tax was so severe that the Act was repealed within a year,168 but
the damage had been done. Newspapers all over the colonies (there were 24 at the time)
went to press with heavy black mourning rules or skulls and crossbones to symbolize the
death of the free press.169 Many defied the law outright, and many lined up behind the
Sons of Liberty and other radicals to spread the revolutionary fever.170
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After the Revolution, the memory of the stamp taxes lingered, and fear that the
new central government might try to impose a tax on newspapers was a cornerstone of
the anti-federalists' arguments for a bill of rights in general and a clause guaranteeing
freedom of the press in particular. The Federal Farmer’s famous aphorism, “a power to
tax the press at discretion is a power to destroy or restrain the freedom of it,” comes from
this period.171
Another anti-federalist pamphlet declared that “Congress have power to lay all
duties of whatever kind, and although they could not perhaps directly bar the freedom of
the Press, yet they can do it in the exercise of the powers that are expressly decreed to
them. Remember there are such things as stamp duties and that these will effectually
abolish the freedom of the press as any express declaration.”172 To be sure, the antifederalists may have been more interested in defeating the Constitution itself, or at least
the federal taxing power, than in freedom of the press. But the result was the same.
The federalists won that battle, arguing that the new Constitution would not give
Congress the right to restrain the press; as a result, the document contained no bill of
rights.173 During the ratification struggle, federalist leader Alexander Hamilton argued

171

LETTERS FROM A FEDERAL FARMER NO. 16 (1788) (variously attributed to Richard
Henry Lee or Melancton Smith or both), available at http://presspubs.uchicago.edu/founders/documents/ v1ch14s32.html.
172
A Federal Republican: A Review of the Constitution (Nov. 28, 1787), in 14 THE
DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 255-276 (John P.
Kaminski & Gaspare J. Saladino eds. 1976), available at
http://www.consource.org/index.asp?bid=582&documentid=1051.
173
Madison’s notes for Sept. 14, 1787, record the following dialog:
“Mr. Pinckney & Mr. Gerry, moved to insert a declaration ‘that the
liberty of the Press should be inviolably observed….’

42

forcefully, in Federalist 84, that a bill of rights would be even be dangerous because it
would lead people to believe that the new government did indeed have the power to
invade individual liberties not specifically protected.174 As for taxing newspapers,
Hamilton said, freedom of the press clauses in nine of the thirteen state constitutions
could not stop the legislatures from imposing taxes; why should a federal press clause be
any different.175
At the height of the ratification campaign, the Supreme Court of Pennsylvania
handed down an opinion that demonstrated how little the prevailing view of the law had
changed in the half-century since the Zenger trial, the Revolutionary War and the
Constitution notwithstanding. One Andrew Browne had sued Eleazer Oswald, printer
and publisher of the anti-federalist Independent Gazateeer. When a dispute regarding bail
arose, Oswald published an extended diatribe against Browne and the court, which found
Oswald in contempt. Jonathan D. Sergeant, a former attorney general of Pennsylvania,
unsuccessfully defended Oswald; from the court’s decision, it appears that the defense
was based at least partly on press freedom clauses in the British Declaration of Rights
(“That the freedom of the press shall not be restrained”)176 and the Pennsylvania
Constitution (“that the printing presses shall be free to every person who undertakes to
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examine the proceedings of the legislature, or any part of the government”).177 The
court’s response was remarkably hostile:
However ingenuity may torture the expressions, there can be little
doubt of the just sense of these sections; they give to every citizen
a right of investigating the conduct of those who are entrusted with
the public business, and they effectually preclude any attempt to
fetter the press by the institution of a licenser. … But is there
anything in the language of the constitution (much less in its spirit
and intention) which authorizes one man to impute crimes to
another…? Can it be presumed that the slanderous words, which,
when spoken to a few individuals, would expose the speaker to
punishment, become sacred, by authority of the constitution when
delivered to the public in the more permanent and diffusive
medium of the press? … The futility of any attempt to establish a
construction of this sort, must be obvious to every intelligent
mind.178

In any event, when several state ratifying conventions adopted recommendations
for a bill of rights in order to obtain the necessary votes for ratification, the first Congress
obliged. Surely now, with a Constitution and a Bill of Rights that explicitly guaranteed
freedom of the press, that freedom could be deemed secure. Yet, within the decade,
prompted by a viciously partisan newspaper press, Congress would enact the most
onerous incursion on press freedoms in American history. The 1790s saw the Federalist
press, such as John Fenno's Gazette of the United States and William Cobbett’s
Porcupine’s Gazette, virtually at war with the Republican press, such as Philip Freneau's
National Gazette and Benjamin Franklin Bache's Aurora. 179
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C. A Failure of Constitutional Consciousness
When the Federalist John Adams was elected president in 1796, the two parties
were divided over whom to favor in the continuing wars between France and England.
The Republicans sentimentally favored the French, while the Federalists had a much
closer affinity with the British. The Federalists gained the upper hand, partly because of
clumsy French intrigues, and there was a real, if unfounded, fear of war with France.180
In the wake of that fear, Congress enacted four statutes known collectively today
as the Alien and Sedition Acts.181 The Sedition Act levied a fine of up to $2,000 and
imprisonment for as long as two years on anyone convicted of writing, publishing, or
speaking anything “false, scandalous, and malicious” against the U.S. government, the
president or either house of Congress, or “to excite against them the hatred of the good
people of the United States... ”; or of entering into unlawful combinations to oppose the
execution of national laws, or aiding or attempting “any insurrection, riot, unlawful
assembly, or combination.”182
The Act was vigorously enforced under the leadership of Secretary of State
Timothy Pickering.183 Authorities differ slightly on the statistics, presumably because
some actions were also brought under other federal acts or the common law, but at least
twenty-five persons, including the editors of leading Republican newspapers, were
180
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arrested; from fourteen or fifteen indictments, ten Republicans were convicted and jailed.
Eight of the convictions involved newspapers. There were also several convictions for
seditious libel under common law in state courts.184
Bache was the first casualty of the Federalists’ animus toward Republican editors;
even before the Sedition Act was enacted, Bache was arrested and charged with libeling
President Adams and the government but died of yellow fever before he could be tried.185
Other notable Republicans who were victimized by the act were Matthew Lyon, John
Daly Burk, Thomas Cooper, James Thomson Callender, Anthony Haswell, David Brown,
William Duane, Charles Holt, Abijah Adams, and Luther Baldwin.186 Not a single
Federalist editor was indicted under the act.187
Our 21st Century sensibilities might lead us to think of these convictions as
opportunities to ask a Supreme Court to strike down the Sedition Act as a flagrantly
unconstitutional violation of the recently adopted First Amendment. We might also be
tempted to think of the newspaper press, Federalist or Republican, rising as one to
support this assault on freedom of speech and press that threatens their very existence.
But this was the 18th Century, not the 21st.
Most of the Sedition Act trials did not even take place until 1800;188 by the time
any appeal could have been heard, Republican Thomas Jefferson would be president and
the Act would have expired by its own terms. Even if that had not been the case, the
Supreme Court and the entire judiciary were dominated by Federalists, most of whom
184
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firmly believed that the kind of robust debate that has come to be associated with the First
Amendment was useful only to incite the masses.189 Indeed, Supreme Court Justices like
Samuel Chase and William Paterson presided over Sedition Act trials while riding circuit;
John Marshall’s biographer called Chase a “holy terror” as a trial judge.190
And the United States Supreme Court would not assert the authority to strike
down federal laws as unconstitutional, which Republicans had urged at the various
Sedition Act trials,191 until 1803, when the Court under Marshall decided Marbury v.
Madison.192 Instead, the Republican reaction was to take the Federalist “reign of terror”
into the political arena, with Madison and Jefferson leading Virginia and Kentucky,
respectively, to issue resolutions asserting the power of the states to nullify
unconstitutional laws.193 Congressional Republicans also made futile attempts to repeal
the Sedition Act, but it expired by its own terms in 1801, and newly elected President
Jefferson pardoned all those imprisoned under the statute and cancelled all remaining
trials. Forty years later, Congress repaid all the fines levied under the act.194
Finally, there was no question of Federalist newspapers joining their Republican
counterparts to fight the Act. Stone points out that “Federalist newspapers pressed for
vigorous enforcement of the Sedition Act, evincing no inkling of understanding that in
the long run they might be placing their own liberties in jeopardy.”195 The press would
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exhibit the same myopia in sedition cases after 1918.196 While the early 20th Century
press would mobilize to lobby or litigate for pocket-book issues197 – an aspect of interestgroup behavior that can probably be traced back to unity in opposition to Stamp Act taxes
– unity on other press freedom issues would only begin to emerge with Near v.
Minnesota.198
If the Sedition Act had one saving grace, it was the insight provided by the
congressional debates as to the meaning of the First Amendment, at least according to the
Act’s Federalist proponents and their Republican antagonists. The Federalists offered a
Blackstonian view of liberty of the press guaranteed by First Amendment, arguing that no
one could assume the amendment was meant to do away with seditious libel. The
Republicans argued that such legislation could only be justified if necessary to save the
country from a President paralyzed by the abuse of the press – a kind of early “clear and
present danger” theory – to which the Federalists replied that it was indeed necessary
under the present circumstances.199
Federalists also argued that the Sedition Act was consistent with state law, which
generally permitted prosecution for seditious libel despite constitutional guarantees of a
free press. Republicans answered that the ratification debates in the states revealed an
understanding that the power to prosecute for seditious libel resided exclusively in state
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courts and that the Constitution did not give Congress the power to enact any laws on the
subject.200
In the end, of course, the “meaning” of the First Amendment was not resolved by
the debates in Congress. But some important doctrinal details were. As Geoffrey Stone
points out, the act provided that malicious intent was a necessary element of seditious
libel, that truth was a defense, and that juries could decide not only the factual question of
publication, but also the legal question of whether the speech or writing was seditious –
all in contrast to the common law of the time.201 Thus, the very doctrine urged by
Andrew Hamilton in the Zenger case was finally embodied in the Sedition Act that the
Federalists pushed through Congress.
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Chapter 3 – Press Law and Advocacy from 1800 to Near
A. From Politics to Commerce
To think of Zenger’s counsel Andrew Hamilton as a “media lawyer” requires a bit
of imagination and a lot of historical flexibility. To think of founding father Alexander
Hamilton as a “media lawyer” invites psychotherapy. And yet, the beginning of the 19th
Century finds Alexander Hamilton – former aide to General Washington, Secretary of the
Treasury, and Major General of the Army – defending a Federalist editor in a New York
state court against a charge of seditious libel sanctioned by President Thomas
Jefferson.202
Harry Croswell, editor of The Wasp in Hudson, N.Y., had accused Jefferson of,
among other things, paying Republican propagandist James T. Callender to slander
Washington, Adams, and other prominent Federalists.203 New York Attorney General
Ambrose Spencer secured an indictment for seditious libel under the common law, and
the case was tried before Chief Justice Morgan Lewis in the Columbia County Circuit
Court. Hamilton, who had argued for liberalizing the Sedition Act, but supported it as
amended,204 joined the defense pro bono and argued that the trial be postponed until
Callender could be brought to New York to testify as to the truth of the matter.205 Lewis
refused to postpone the trial, which proceeded on the documentary evidence.206
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At the close of the case, Lewis charged the jury that “it was no part of the
province of a jury to inquire or decide on the intent of the defendant; or whether the
publication in question was true, or false, or malicious; that the only questions for their
consideration and decision were, first, whether the defendant was the publisher of the
piece charged in the indictment; and, second, as to the truth of the innuendoes….”207 The
jury found Croswell guilty as charged.208
On appeal, seeking a new trial, Hamilton argued that the trial should have been
postponed, that the articles were not libelous, and, most importantly, that the jury
instructions were wrong. Asserting that “the liberty of the press consists in the right to
publish, with impunity, truth, with good motives, for justifiable ends, though reflecting
on government, magistracy, or individuals,”209 Hamilton argued that truth was
admissible, though not dispositive, and that the jury was the arbiter of both law and fact,
including the defendant’s intent and the tendency of the article.
Federalist Judge James Kent wrote an opinion in support of Hamilton’s argument,
which Republican Judge Smith Thompson joined; Republican Chief Judge Morgan
Lewis, who presided at trial, wrote against Hamilton and was joined by Republican Judge
Brockholst Livingston. The evenly divided court meant that Hamilton and Croswell lost
their bid for a new trial on Feb. 13, 1804, but the following year, the New York
legislature enshrined Hamilton’s arguments in statute210 and the court ordered a new trial
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on its own initiative.211 Hamilton never lived to see the victory; on July 12, 1804, he died
of wounds suffered in a duel with Aaron Burr.212
In his opinion, Kent mentioned the Federal constitutional guarantee of a free press
as authority for the proposition that American law was not English law, but not much
more than that.213 More particularly, he pointed out that both the Sedition Act and the
constitutions of Pennsylvania and Ohio provided that truth could be admitted as evidence
in seditious libel prosecutions.214 No one else even alluded to the First Amendment, a fact
that presaged the dominant role that state common law, rather than Federal constitutional
law, would play in 19th Century press cases. Freedom of the press was simply not treated
as a constitutional question in the 19th Century, and there are no United States Supreme
Court decisions on press freedom issues.
That is not to say that freedom of the press was not an issue in 19th Century cases;
newspaper publishers raised it – as Kent had suggested – as a “barrier against unfavorable
common-law doctrines.”215 As Gleason points out in his survey of 19th Century libel and
contempt by publication cases, “nineteenth-century freedom of the press cases were
resolved in common law.”216 To defend against common law libel suits, publishers
argued for expansive interpretations of common law privileges. They grounded their
arguments in a theory of press freedom based on the value of the press to society – the
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“watchdog” concept that drove Gleason’s research – rather than based on the inherent
right of the speaker to speak.217
The Croswell case also marked the beginning of a gradual, century-long decline
in the number of seditious or criminal libel prosecutions as the principal focus of pressrelated litigation.218 No federal sedition legislation was sought or enacted during the War
of 1812,219 despite widespread hostility to the war, although some dissident newspapers
were famously suppressed by violence or martial law.220 Like Madison in 1812, Lincoln
eschewed resort to a federal sedition act during the Civil War,221 although both
abolitionist and Copperhead newspapers felt the wrath of the mob and anti-Union editors
were subject to military arrest. The law, however, remained unchanged. By the end of
the century, the operational definition of freedom of the press remained much as
Hamilton formulated it in Croswell.
Sedition would rear its ugly head again in the 20th Century, once in the years
surrounding World War I and again in the Red Scare years of the 1920s and 1950s. The
great dissents of Holmes and Brandeis in the early cases222 and of Black and Douglas in
the later ones223 ultimately transformed the doctrine from “bad tendency”224 to “clear and
present danger”225 and finally to “incitement.”226 Vital as this body of law is to our
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notion of free speech and First Amendment jurisprudence, it plays only a marginal role in
the story of the mainstream media’s role in shaping First Amendment doctrine. To the
extent that the press was involved at all, it was the German language press, the labor
press, the dissident press, the minority press.227 The mainstream, institutional press buried
its head in the sand and, if anything, had a negative influence on the evolution of First
Amendment law. As Margaret Blanchard pointed out in the introduction to her detailed
study of dissident speech,
most studies of press freedom ignore the somewhat contradictory
role that the press has played in terms of overall freedom of
expression. Evidence suggests that the institutional press
frequently has aligned itself with the forces seeking to suppress
dissident speech in this country. As the press became a larger,
more institutionalized force in American society, its leaders have
had a greater vested interest in preserving the status quo. Thus
journalistic opposition to the rights of workers to organize or
anarchists to plead for their cause, for instance, dot the pages that
follow. Much more research into this particular subject is needed,
but press antagonism toward the expressive activities of dissidents
historically has led to substantial problems for the development of
divergent opinions on the United States.228
By contrast, members of the mainstream press were principal actors in the legal
conflicts that arose throughout the Civil War period. Nevertheless, their influence on the
evolution of First Amendment law was minimal in this period as well. As indicated
above, issues involving free speech and free press were generally resolved on common
law principles, without resort to the Constitution,229 and, during wartime, at least, by
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martial law.230 Moreover, political differences among newspapers remained stronger
than any institutional affinity they might have had for each other, further weakening any
influence they might have had on the law. As in the previous century, when Federalist
newspapers encouraged the prosecution of Republican editors under the Sedition Act
with little thought to their own free press interests, few mainstream newspapers
condemned the confiscation of abolitionist literature by the Post Office231 and Republican
newspapers demanded that the government suppress the “organs of treason” with
Southern sympathies.232
Those attitudes began to change after the Civil War, as commercial interests
displaced partisan ones, and the press began to see itself more as an institution unto itself.
The dramatic post-war industrialization affected the newspaper industry much as it did
the entire economy,233 and publishers began to see themselves more as captains of
commercial enterprises than as spokesmen for political causes.
The emergence of the press as a self-conscious, self-interested political
association is closely tied to the demise of the partisan press, the rise of the commercial
press, the adoption of an objectivity norm in American journalism, and incorporation of
the First Amendment into the due process clause of the Fourteenth Amendment to the
United States Constitution. Scholars who have looked at these phenomena have not
always agreed on when they occurred or why.
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The standard date given for the birth of the penny press is September 3, 1833,
with the founding of Benjamin Day’s New York Sun.234 To be sure, the partisan press was
still around then,235 but putting newspapers on a sound commercial footing would have
been a prerequisite for establishing a presence independent of financial support from
political parties. Scholars may disagree as to how fast or completely the transition
occurred,236 but there is little doubt that the trend through the rest of the 19th Century and
into the 20th Century was away from partisanship and toward commercialization. This
process would have been critical to the press’s emergence as an interest group, because
no common ideology among newspapers could emerge as long as their first ideological
allegiance was to their party sponsors. Schudson notes that the transitional period was
accompanied by the evolution of a common culture among working reporters.237
The ideology that ultimately emerged, objectivity, may have come about because
of changes in the technology – specifically the use of telegraphy in the transmission of
news – that occurred during the 19th Century. The Emerys attribute the acceptance of an
“‘objective’ method of reporting” to the “terse style dictated by high transmission costs”
and the need to “keep their personal values out of stories and to stick to verifiable
facts.”238
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Schudson rejects the idea that objectivity was economically motivated, that the
“appearance of fairness was important to owners and editors trying to gain their share of
a growing readership and the resulting advertising revenues.”239 Instead, he asserts that
“professional allegiance to a separation of facts and values awaited, first, the rising status
and independence of reporters relative to their employers, a change in journalism that
developed gradually between the 1870s and the First World War, and second, the
emergence of serious professional discussion about ‘objectivity,’ which came only after
the First World War.” Schudson also attributes the “eventual triumph of professional
journalism” to Progressive political reforms of the 1920s, which included a decline in
party influence generally.240
The significance of this unifying ideology for this study is clear. Five of the nine
journalism-related associations most active in litigating First Amendment claims were
formed during this period: the American Newspaper Publishers Association (now the
Newspaper Association of America) in 1887, the Magazine Publishers of America in
1919, the American Society of Newspaper Editors in 1922, the National Association of
Broadcasters in 1923, and the Associated Press Managing Editors Association in 1931.
ANPA was formed to bring the daily newspaper publishers together to confront
the many and varied problems the new post-Civil War economic order would bring.
Most of its early legal interests were strongly business related, involving such matters as
labor relations, taxes, postal rates, and copyright,241 and it was “largely oblivious to free
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press issues prior to the 1920s.”242 ANPA was not above raising press freedom as a
justification for favorable treatment.243 Some issues – advertising regulation and libel
law – were even more directly tied to free press ideas, although they too had concrete
business implications. For example, at ANPA’s 1895 convention, K.G. Cooper, manager
of the Denver Republican, complained that his paper had been sued for $1.2 million over
the past 14 years and had paid out $650 in damages and $25,000 in lawyers’ fees.244
ANPA’s founder, William H. Brearley of the Detroit Evening News, had urged
the association to lobby for uniform state libel laws at the 1890 annual meeting, and a
committee on libel law formed in 1893 was charged with drafting a model state libel law
patterned on Minnesota’s statute.245 But the 1895 convention resolved that this was a
matter for the various state editorial associations that had formed in the post-war years,
rather than for ANPA itself, because libel was a state law issue.246
That would change dramatically in about 60 years,247 facilitated by the most
important 19th Century development in the law of the press: the 14th Amendment to the
Constitution. For the first time, the press could challenge state laws on First Amendment
grounds, culminating in the landmark prior restraint case of Near v. Minnesota in 1931.

B. Incorporation of the First Amendment
Most of the provisions of the Bill of Rights were “incorporated” by the U.S.
Supreme Court, that is, made enforceable the states, through the Due Process Clause of
242
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14th Amendment, a direct consequence of the Civil War. Until the First Amendment’s
incorporation, usually attributed to Gitlow v. New York248 in 1925, it could not be invoked
against state libel or other press laws; only Congress was precluded from abridging
freedom of the press under the federal Constitution.249
Madison’s proposed draft of the First Amendment had not been so constrained on
that point: “The people shall not be deprived or abridged of their right to speak, to write,
or to publish their sentiments; and the freedom of the press, as one of the great bulwarks
of liberty, shall be inviolable.”250 That language appears to have passed in the House, but
the Senate changed the subject of the sentence to “Congress.” Paul Starr points out,
however, that without a record of the discussion, there is no way to know whether the
change was meant to be substantive.251
Madison had even proposed another amendment explicitly prohibiting the states
from abridging freedom of speech. “[I]f there was any reason to restrain the government
of the United States from infringing upon these essential rights, it was equally necessary
they should be secured against the state governments.”252 That, too, passed the House, but
not the Senate. As adopted, the First Amendment protected freedom of speech and
freedom of the press from encroachment only by the new national government.253
Other provisions of the Bill of Rights were not so clearly drawn; the “takings
clause” of the Fifth Amendment, for example, never mentions Congress. Using the
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passive voice, it says only, “nor shall private property be taken for public use, without
just compensation.”254 So when a Baltimore wharf owner sued the city for destroying the
value of his property, he not unreasonably claimed just compensation under the Fifth
Amendment.255 But when Barron v. Baltimore reached the U.S. Supreme Court in 1833,
Chief Justice Marshall found the question presented “of great importance, but not of
much difficulty.”
The constitution was ordained and established by the
people of the United States for themselves, for their own
government, and not for the government of the individual states.
Each state established a constitution for itself, and, in that
constitution, provided such limitations and restrictions on the
powers of its particular government as its judgment dictated. The
people of the United States framed such a government for the
United States as they supposed best adapted to their situation, and
best calculated to promote their interests. The powers they
conferred on this government were to be exercised by itself; and
the limitations on power, if expressed in general terms, are
naturally, and, we think, necessarily applicable to the government
created by the instrument. . . .
If these propositions be correct, the fifth amendment must
be understood as restraining the power of the general government,
not as applicable to the states.256
Marshall reinforced the logical argument with a reference to the prohibitions on
bills of attainder and ex post facto laws imposed on Congress in Article I, Section 9, and
expressly imposed on the states in Section 10.
If the original constitution, in the ninth and tenth sections of the first
article, draws this plain and marked line of discrimination between the
limitations it imposes on the powers of the general government, and on those
of the states; if in every inhibition intended to act on state power, words are
employed which directly express that intent; some strong reason must be
assigned for departing from this safe and judicious course in framing the
254
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256
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amendments, before that departure can be assumed.
We search in vain for that reason.257
Finally, Marshall turned to constitutional history. It was “universally understood,”
he said, that the constitution was not ratified without “immense opposition.”258 He noted
that nearly every ratifying convention recommended amendments against abuse of
power, against “encroachments of the general government—not against those of the local
governments.”
In compliance with a sentiment thus generally expressed, to quiet fears thus
extensively entertained, amendments were proposed by the required majority
in congress, and adopted by the states. These amendments contain no
expression indicating an intention to apply them to the state governments.
This court cannot so apply them.259
Although some constitutional thinkers, particularly more radical abolitionists,
would express the view that states were nevertheless required to guarantee some or all of
the rights enumerated in the first eight amendments, particularly freedom of speech and
of the press, they justified their arguments on grounds other than direct application of the
amendments.260 Barron v. Baltimore was never seriously challenged.261
Thus, even had the press been ready to emerge as a constitutional litigator in its
own interest – which it decidedly was not – it would have had no First Amendment shield
against most of the regulations to which it was susceptible. Between the expiration of the
Alien and Sedition Acts of 1798 and the Civil War, the most onerous of these would have
been the laws enacted by slaveholding states criminalizing the expression of abolitionist
257
258
259
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views, as well as unsuccessful attempts to enact similar statutes in the North.262 The
extent to which the Republican reaction against those laws influenced the adoption of the
Fourteenth Amendment after the war is a matter of considerable debate.
With the First Amendment now securely incorporated, it is easy enough to look
back on that debate as a historical curiosity with little practical relevance today. Still, no
understanding of incorporation can be complete without appreciating why that
constitutional “work-around” was necessary. At the very least, it may explain why the
Supreme Court seems to have incorporated the First Amendment so casually, without the
detailed explication one would expect to accompany such an important shift in
constitutional doctrine.
The Fourteenth Amendment says, in pertinent part, “No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property, without due
process of law… .” 263 The plain language of the first clause, the “privileges or
immunities clause,” seems more than adequate to deny to states the right to abridge the
freedom of the press guaranteed by the First Amendment.
Was the Fourteenth Amendment designed by its framers and understood by its
ratifiers to enable the national government to enforce the rights enumerated in the first
eight amendments against the states through the privileges or immunities clause?264 The
leading advocate for the affirmative position was Justice Hugo Black:
262
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My study of the historical events that culminated in the Fourteenth
Amendment, and the expressions of those who sponsored and
favored, as well as those who opposed its submission and passage,
persuades me that one of the chief objects that the provisions of the
Amendment’s first section, separately, and as a whole, were
intended to accomplish was to make the Bill of Rights, applicable
to the states. With full knowledge of the import of the Barron
decision, the framers and backers of the Fourteenth Amendment
proclaimed its purpose to be to overturn the constitutional rule that
case had announced. This historical purpose has never received full
consideration or exposition in any opinion of this Court
interpreting the Amendment.265
In his dissenting opinion in Adamson v. California, Justice Black proffered a
scathing indictment of the failure of the Court in the Slaughter-House cases266 and their
progeny to consider the legislative history of the Fourteenth Amendment. In SlaughterHouse, the first cases on point to reach the Supreme Court after ratification, the Court
effectively made a constitutional nullity of the privileges or immunities clause. A
contemporary historian restates that view more emphatically with respect to the First
Amendment.
Justice Miller [who wrote the majority opinion in SlaughterHouse] leaves out the entire history of suppression of civil liberties
of white opponents of slavery, including Republicans, in the South
before the Civil War. He is silent about the suppression of free
speech in the South for Republicans as well as abolitionist. . . . He
fails to note that Black Codes abridged privileges including free
speech . . . . The struggles for free speech about slavery before the
Civil War show that Justice Miller’s constricted reading of the
privileges-or-immunities of citizens of the United States secured
by the Fourteenth Amendment was seriously mistaken.267
Fourteenth Amendment. CURTIS, supra note 260, at 360.
Adamson v. California, 332 U.S. 46, 71-72 (1946) (Black, J., dissenting) (holding that
the due process clause did not protect a criminal defendant’s right against selfincrimination
in state trials).
266
Slaughter-House Cases, 83 U.S. 36 (1872). A year earlier, a federal circuit court had
held that the First Amendment guarantee of free speech applied to the states through the
privileges or immunities clause of the Fourteenth Amendment, but that view went
nowhere.
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On the other side of the issue, writing two years after Justice Black’s Adamson
dissent, Stanley Morrison called Black’s position “fatally weak” and based on flawed
historical research.268 “In the absence of any adequate support for the incorporation
theory, the effort of the dissenting judges in Adamson v. California to read the Bill of
Rights into the Fourteenth Amendment amounts simply to an effort to put into the
Constitution what the framers failed to put there.”269 Morrison’s position is supported by
his Stanford colleague Charles Fairman in a companion article laying out a detailed
legislative history of the Amendment.270
There is no need to resolve this debate here, even if that were possible, but even
Morrison suggests that Black and his fellow dissenters in Adamson may have been
logically correct with respect to the First Amendment. “Once the basic principle of
substantive due process had been established, there was no reason why liberty of speech
and religion should not be protected by that doctrine against arbitrary legislation, just as
economic liberty was protected.”271 Still, as Justice Oliver Wendell Holmes, Jr.,
famously said, “[t]he life of the law has not been logic: it has been experience.”272 And it
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would be more than a half century after ratification before the Supreme Court would
apply the Fourteenth Amendment to strike down a state law censoring the press.
In the relevant cases that followed Slaughter-House, the Court consistently
rejected any contention that specific rights enumerated in the first eight amendments
could be enforced against contrary state law.273 The “first intimation from any justice of
the Supreme Court that the Fourteenth Amendment might be considered to incorporate
the Bill of Rights”274 came in Justice Harlan’s dissenting opinion in O’Neil v. Vermont,275
an 1892 cruel and unusual punishment case:
[S]ince the adoption of the Fourteenth Amendment, no one of the
fundamental rights of life, liberty or property, recognized and
guaranteed by the Constitution of the United States, can be denied
or abridged by a State in respect to any person within its
jurisdiction. These rights are, principally, enumerated in the earlier
Amendments of the Constitution.276
Five years later, Harlan wrote a majority opinion stating in dicta that due process
required just compensation in a state takings case, although Morrison calls Chicago,
Burlington & Quincy R.R. v. Chicago277 a substantive due process case, rather than an
incorporation case.278 The incorporation argument was rejected again in 1900279 and
1908.280
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Notwithstanding the failure of the general incorporation doctrine to win Supreme
Court approval, the idea that substantive due process might provide the rationale for
enforcing the First Amendment guarantees against the states was beginning to capture
some legal and scholarly imaginations. The radical International Workers of the World or
Wobblies advanced that argument during the early years of the century when their
legendary “free speech fights” provoked arrest and trial.281 That, in turn, evoked a
backlash from the press itself. One editorial referred to “the arrogant assumption of the
street orators that they were ‘exercising a constitutional privilege’ – a deliberate
misinterpretation” of the First Amendment, which leaves the states the power “to abridge
the right of free speech” as they see fit.282
But one chronicler of the period, B.F. Moore, a staff member of the Commission
on Industrial Relations, was not so sure. Writing in 1915, Moore noted that the Supreme
Court had interpreted the due process clause of the Fourteenth Amendment as prohibiting
state “infringement of property rights rather than personal rights” but indicated the
possibility that the Amendment extended to guarantees of free speech and press as well.
the
legislative history had never been considered. Morrison, supra note 261, at 154.
280
Twining v. New Jersey, 211 U.S. 78 (1908) (self-incrimination). In Twining, Harlan
dissented on the grounds that compelled self-incrimination violated both the privileges or
immunities clause and the due process clause.
I am of opinion that as immunity from self-incrimination was recognized
in the Fifth Amendment of the Constitution and placed beyond violation
by any Federal agency, it should be deemed one of the immunities of
citizens of the United States which the Fourteenth Amendment in express
terms forbids any State from abridging—as much so, for instance, as the
right of free speech….
It is my opinion also that the right to immunity from self-incrimination
cannot be taken away by any State consistently with the clause of the
Fourteenth Amendment that relates to the deprivation by the State of life
or liberty without due process of law.
Id.
at 124-25 (Harlan, J., dissenting).
281
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“[I]t is not positively known at present just what protection is given to certain personal
rights by certain clauses of the U.S. Constitution, especially the 14th amendment.”283
Although the notion gained no traction whatsoever in the Supreme Court,
prominent scholars of the pre-World War I era, whom Mark Graber has called “the
conservative libertarians,”284 continued to move the idea forward even as they began to
discard the laissez-faire economics supported by substantive due process. Thomas
Cooley, for example, considered both freedom of speech and freedom of contract among
the fundamental rights protected by the due process clause of the Fourteenth
Amendment.285 Theodore Schroeder and Ernst Freund, on the other hand, believed that
speech rights were protected by the due process clause, but that freedom of contract stood
on a different (and lesser) footing.286 Henry Schofield maintained the view that First
Amendment freedoms should apply to the states through the privileges or immunities
clause.287
Thus, on the eve of World War I, a growing body of scholarly literature favored
enforcing the First Amendment guarantees against the states. And although the Supreme
Court had effectively eliminated the privileges or immunities clause as a mechanism for
such enforcement, the logic of substantive due process provided a promising alternative.
It would be some years, though, before the issue again reached the Court; the earliest
wartime cases dealt with violations of the new federal Espionage and Sedition Acts288
and thus raised no challenge to state law.
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In the first case that arguably raised the issue, Gilbert v. Minnesota,289 the Court
upheld a conviction under a state law against discouraging enlistments without “deciding
or considering” it.290 In his dissenting opinion in Gilbert, Justice Brandeis also saw “no
occasion to consider whether [the Minnesota law] violate[d] also the Fourteenth
Amendment,” but, in an obvious attack on substantive due process, said he could not
believe that “the liberty guaranteed by the Fourteenth Amendment includes only liberty
to acquire and to enjoy property.”291 Two years later though, Justice Brandeis joined a
majority opinion that asserted “neither the Fourteenth Amendment nor any other
provision of the Constitution of the United States imposes upon the States any restrictions
about ‘freedom of speech’. . . .”292
In 1923, the Court struck down a state statute prohibiting the teaching of foreign
languages in school on due process grounds, citing the acquisition of useful knowledge as
a protected liberty interest.293 In 1925, the Court inched even closer to resolving the issue,
assuming if not quite deciding, “that freedom of speech and of the press – which are
protected by the First Amendment from abridgement by Congress – are among the
fundamental personal rights and ‘liberties’ protected by the due process clause of the
Fourteenth Amendment from impairment by the States.”294 The Court brushed off its
1922 dictum in Prudential and cryptically cited several authorities, only some of which
tended to support its proposition.295
U.S. 204 (1919); Debs v. United States, 249 U.S. 211 (1919); Abrams v. United States,
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Notwithstanding its now famous assumption in Gitlow v. New York, the Court
affirmed Gitlow’s conviction under New York’s criminal anarchy statute over the dissent
of Justices Holmes and Brandeis, who also acknowledged the application of the
Fourteenth Amendment.296 It may be that the Court made its assumption solely in order
to acquire jurisdiction over the case and uphold the New York statute,297 but the Court
never looked back on that question again. Two years later, in Whitney v. California,298 the
Court upheld a similar statute that had been challenged on the same ground. In his
concurring opinion, Justice Brandeis wrote:
[I]t is settled that the due process clause of the Fourteenth
Amendment applies to matters of substantive law as well as to
matters of procedure. Thus all fundamental rights comprised
within the term liberty are protected by the federal Constitution
from invasion by the states. The right of free speech, the right to
teach and the right of assembly are, of course, fundamental
rights.299
In Fiske v. Kansas,300 also in 1927, the Court reversed a conviction under a similar
Kansas statute for insufficient evidence, holding the particular application of the statute
unconstitutional.
Finally, in 1931, the Court struck down a state law prohibiting the display of an
anarchist red flag. In Stromberg v. California, Chief Justice Hughes cited Gitlow,
Whitney, and Fiske for the proposition “that the conception of liberty under the due
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process clause of the Fourteenth Amendment embraces the right of free speech.”301
Incorporation was complete, providing the indispensable condition for Near v. Minnesota
later that same term.
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Chapter 4 – Near v. Minnesota: Mobilizing the Press
“The mere statement of the case makes my blood boil.”
So wrote Weymouth Kirkland to his most illustrious client, Col. Robert R.
McCormick of The Chicago Tribune (“Tribune”) on Sept. 14, 1928.302 The prominent
Chicago attorney was writing about a case then styled Minnesota ex rel. Olson v.
Guilford,303 but which would make history as Near v. Minnesota304 when it reached its
conclusion in the United States Supreme Court nearly three years later. Both McCormick
and Kirkland were to become principal players in Near, and together they created a role
for the institutional press as constitutional litigator shaping the First Amendment
doctrine.
As noted in the previous chapter, the American Newspaper Publishers
Association had routinely lobbied and litigated on behalf of their members’ business
interests.305 But constitutional litigation by the institutional press to avoid or create
doctrinal precedent under the First Amendment really began with the appointment of Col.
Robert R. McCormick to head the ANPA’s Committee on Freedom of the Press in the
spring of 1928 and his involvement in Near v. Minnesota beginning that fall.306
A. The Press as Public Nuisance
The story of Near v. Minnesota begins, not with Jay Near and Howard Guilford,
Near’s partner in sleaze, but with John L. Morrison, a highly religious, crusading prude
302
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with a venomous pen who waged a one-man crusade against the purveyors of booze and
prostitutes in the wild and wooly iron mining town of Duluth, Minnesota, in the mid1920s.307
Morrison’s muck-raking newspaper, the Duluth Rip-saw, also went after the
politicians who protected Duluth’s rather crude entertainment industry. They were not
amused and took their pique to the state legislature. In 1925, the Minnesota legislature –
with some drafting help by Minneapolis newspapers, no less308 – enacted a Public
Nuisance Law, or “gag” law, that provided for abatement as a public nuisance of any
“malicious, scandalous and defamatory newspaper, magazine or other periodical.”309
University of Minnesota historian Paul L. Murphy attributes enactment of the gag
law to “public exasperation” with the yellow journalism of the time and the “emergence
of a number of cheap, ephemeral scandal sheets, which were used for extortion,
307
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blackmailing petty crooks, or pressuring concessions from venal public officials.” 310
Murphy points out that “Minnesota’s experiment quickly drew warm national approval”
as a practical alternative to censorship by an administrative agency, which would have
been too costly, or civil or criminal libel actions, which had proved ineffective.311
Although Murphy does not discuss the importance of the Rip-saw to its adoption,
a target of that paper, then-State Sen. Michael J. Boylan, came to be known as the
“father” of the gag law.312 In any event, Publisher Morrison died of a blood clot in the
brain before he could be prosecuted under the law. Of course, there was no shortage of
scandalous newspapers in that era;313 Near and Guilford were ready targets down in
Minneapolis.314 Near was not nearly as self-righteous (or righteous at all, for that matter)
as Morrison but was a complete scoundrel and bigot: anti-Semitic, anti-black, antilabor,315 and unfailingly hostile to Minneapolis area officials.
In 1927, Near and Guilford launched The Saturday Press, a scurrilous rag that,
among other things, alleged that Jewish gangsters were responsible for bootlegging,
gambling, and racketeering in Minneapolis (which probably didn't bother anyone), and
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that certain law enforcement officials – especially Hennepin County Prosecutor Floyd B.
Olson – were letting the gangsters run amok (which surely bothered those so accused).316
Olson undertook to put Near out of business and filed a complaint on November
21, 1927, alleging multiple instances of defamation.317 Describing the newspaper as
“malicious, scandalous, and defamatory,” the “magic words” of the Public Nuisance
Law, Olson sought an injunction under that act.318 A temporary restraining order was
issued the same day, enjoining Near and Guilford from publishing The Saturday Press or
anything like it.319 The Saturday Press never recovered, but that order, which lasted more
than a year,320 became the predicate for the most important press freedom case in
American history up to that date.
At first, Near was represented only by local counsel, Thomas Latimer, a
prominent Minneapolis attorney and, in Fred Friendly’s words, a “self-appointed Legal
Aid Society.”321 When Near finally got to court in December 1927, Latimer argued that
the Public Nuisance Law was a “subterfuge” to avoid the state constitution and the
requirements of its libel law.322 Although he compared it to laws in fascist Italy and
communist Russia, his argument fell on deaf ears. Judge Mathias Baldwin, who had
316
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himself been a target of The Saturday Press, refused to lift the restraining order but did
certify the case to the Minnesota Supreme Court.323
On May 25, 1928, the Minnesota Supreme Court unanimously upheld the validity
of the statute as an exercise of the state’s police powers.324 “A business that depends
largely for its success upon malice, scandal and defamation can be of no real service to
society,” wrote Chief Justice Samuel Bailey Wilson for a unanimous court. “It is not a
violation of the liberty of the press or of the freedom of speech for the Legislature to
provide a remedy for their abuse.”325 Four and a half months later, Judge Baldwin made
the temporary restraining order a permanent injunction,326 prohibiting Near and Guilford
from publishing until they agreed to publish only the truth, “with good motives and for
justifiable ends.”327
As outrageous as the Minnesota Supreme Court’s opinion might seem today, the
journalism of the day may have been even more outrageous. Murphy points out that,
“with the rise of the tabloid, 1920’s journalism offended many older, more serious
Americans, who were still guided by a vigorous Victorian-Progressive morality and
decorum.”328 Indeed, “[t]he national student debate topic for 1930 was: Resolved: That
the Minnesota Nuisance Law should be adopted by every state in the Union.”329
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By then, however, word of the case had reached New York and the American
Civil Liberties Union, which had been formed in 1920.330 Although the ACLU
announced that it would take the case to the United States Supreme Court, there were
doubts about the group’s financial wherewithal, and its involvement in the case was
ultimately minimal.331 Word also reached Chicago and Col. McCormick, who sent the
case file on to Weymouth Kirkland.
B. The Colonel Takes Command
When Kirkland received the Near file from McCormick, his response was
unequivocal:
I think the decision in this case is utterly at variance with
all of our Institutions . . . and most certainly establishes a
dangerous precedent to a free press. Whether the articles are true or
not, for a judge, without a jury, to suppress a newspaper by writ of
injunction is unthinkable, and is just another step, along with the
Volstead Injunction, to do away with jury trials. The remedies of
civil action and criminal action were open to the State’s Attorney
and if the Jewish race or the grand jury was slandered, criminal
libel could be invoked. If this decision stands, any newspaper in
Minnesota which starts a crusade against gambling, vice, or other
evils may be closed down, all of which without a trial by jury. Of
course, newspapers which are habitually slanderous and
defamatory should not be allowed to run, but they should be
stopped only in accordance with law. We should not have
criminals running the streets at large, but they are, nevertheless,
entitled to a jury trial.332
Kirkland noted that the ACLU planned to carry the case up to the Supreme Court
and expressed the hope that the decision would be reversed there. If not, Kirkland mused,
it would be easy for a governor in Illinois or some other state to push a similar statute
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through the legislature. “I wonder if there is some way we could get in touch with the
people appealing to see that their briefs are properly prepared,” he mused.333 McCormick
seemed to have something more in mind.
McCormick was no stranger to hardball litigation. Early in his career, the Tribune
had successfully defended a series of libel suits by Mayor William “Big Bill” Thompson
in 1917 and 1918 seeking $1.3 million for criticizing Thompson’s pro-German attitude
during the war.334 The first major libel case that involved McCormick directly arose from
an editorial that he did not write, but approved, in 1916, titled “Henry Ford is an
Anarchist.” The editorial took Ford to task for criticizing the Mexican “troubles” and
threatening the jobs of any Ford worker who volunteered for service when the National
Guard was called out.335
Weymouth Kirkland defended the Ford case; Philip Kinsley, who later wrote
Liberty and the Press hailing the Tribune’s role,336 covered for the Tribune. The trial was
vicious, with Ford portraying McCormick as having a corrupt interest in the Mexican
war, and McCormick making Ford out to be something close to a traitor.337 The trial went
from mid-May to mid-August, with Ford ultimately winning six cents in damages.
McCormick refused to pay, and Ford never collected.338
By December 1920, the animosity between McCormick and Thompson had
reached the breaking point. Thompson sued the Tribune (and the Daily News) for $10
million, claiming his administration had been libeled by exposés of municipal corruption.
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It was the largest libel action ever filed in the U.S. at that time.339 The suit was ultimately
dismissed in October 1921:
[W]ith a ringing affirmation of a free press as ‘the eyes and ears of the world. . .the
advocate constantly pleading before the alter of public opinion. It holds up for
review the acts of our officials and those men in high places who have it in their
power to advance peace or endanger it.’340
McCormick had been named chairman of the ANPA Committee on Freedom of
the Press shortly after the association’s 1928 annual meeting in April341 by ANPA
President Edward H. Butler of the Buffalo Evening News.342 So, the day after Kirkland
opined on the Near file, McCormick wrote his old friend Samuel Emory Thomason of the
Tampa Morning Tribune and Chicago Journal and Daily Times. Thomason was a former
law partner of McCormick’s, one-time business manager of the Tribune, and a member
of McCormick’s committee.343 “I have written to the editors of several of the largest
newspapers in the state of Minnesota and asked their opinion on [the case],” wrote
McCormick.
I have referred the records in the case to my own lawyer. It may be
that we should intervene in the appeal to the Supreme Court of the
United States. If the freedom of the press is in jeopardy I don’t
think we should leave it to any outside organization to fight our
battle.344
Thomason readily agreed that the ANPA should intervene in the Minnesota case
and offered to bring the matter up at a board of directors meeting in New York. “It might
339
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be a good idea if you would write a note to the Board and suggest, as chairman of the
committee on the Freedom of the Press, that this step be taken, and then I’ll follow it
through.”345 McCormick did write the directors on September 21, warning that “there is
but little chance of there being a reversal of the case unless the ANPA or some other
similar public-spirited association takes over the litigation.”346 According to Friendly,
however, their response was minimal.
Nevertheless, when Judge Baldwin reconvened the trial court on October 10,
Tribune lawyers William Symes and Charles Rathbun had joined Latimer at Near’s
table.347 As it happened, the additional firepower was useless. Following a largely
perfunctory hearing, Olson asked Baldwin to issue a permanent injunction, and Baldwin
told him to prepare the order.348 Three months later, Baldwin signed the order for a
permanent injunction: “Let said nuisance be abated.”349
That final order set the stage for a new appeal to the Minnesota Supreme Court,
but it also seemed to embarrass the Minnesota legislature, and the Tribune’s coverage
shifted from the court battle to an effort to repeal the gag law. On February 27, 1929, the
Tribune reported that State Representative R. R. Davis had introduced a bill in the House
to repeal the law.350 The article reported that the Tribune had criticized the gag law since
it was first enacted but made no mention of any involvement in the litigation. In fact, it
incorrectly reported that the “[American] Civil Liberties [U]nion has entered the fight and
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has taken the case of the Saturday Press to the United States Supreme [C]ourt in an effort
to prove the law unconstitutional.”351
The role of the press generally remained tepid. “I have written to approximately
ten publishers of leading newspapers and magazines in the United States,” the Tribune
quotes Davis. “The replies, which are beginning to come back to me, are almost
unanimous for repeal of the law.”352 The Tribune, however, kept up the drumbeat. On
March 5, it covered a speech Davis made before a House legislative committee
condemning the gag law. Davis noted that, in addition to the Tribune, the St. Paul
Pioneer Press, and Editor & Publisher had editorialized against the law.353
The Tribune continued its thorough coverage of the Minnesota hearings
throughout March, at one point partially correcting the record regarding the pending
litigation. “Now an appeal to the United States Supreme [C]ourt from this decision is
being undertaken by the publisher of The Chicago Tribune. The American Civil Liberties
league also has interested itself in repeal of the law.”354 The article also noted that the
ANPA had taken the position that the Minnesota law “is a dangerous precedent to permit
on court records in a nation which has prided itself on its freedom of press and
speech.”355 But most Minnesota editors, the article said, had “failed to take a serious
interest in the law, contenting themselves with the idea that ‘decent newspapers will not
be affected by the law.’”356
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The next day, the Tribune editorialized against the gag law under the headline “A
Monkey State Candidate” – an unstated reference to the Scopes evolution trial in
Tennessee.357 In the editorial, the Tribune formally announced that it “will challenge the
law in behalf of the Saturday Press before the United States Supreme [C]ourt.”358 That
editorial, and others, were quoted extensively by Rep. Davis when the hearings continued
on March 25.359 Also testifying against the gag law then were S.M. Williams, editor of
the St. Paul Pioneer Press and Dispatch; Sam Haislett, secretary of the Minnesota
Editorial Association; and Prof. Bruce McCoy of the University of Minnesota Journalism
School.360
It was all to no avail, however, as the committee voted 11-3 to recommend
postponing action on the repeal bill indefinitely, and the House adopted the committee
report, 86-30.361 Opposition to the bill was led by Rep. C.A. Peterson, who said
supporters of repeal suffered from “hallucinations” with regard to threats to freedom of
the press.362 “If you repeal this bill,” Peterson said, “there is an army of persons waiting
to begin publication of scandal sheets.”363 The Tribune’s editorial response was scathing
and classic McCormick. In “Minnesota Joins the Monkey States,” the Tribune declared:
The defeat of the repeal bill is a disgrace to the state of Minnesota.
When the law was enacted in 1925 it had attracted relatively little
attention, and its passage could be interpreted charitably as an
oversight. Today the significance of the law is plain and the refusal
to repeal it indicates beyond all question that the enactment of the
law was a deliberate attempt to strangle criticism in a way which
enlightened men have rejected as unsound politically and morally
for nearly 300 years.
357
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Minnesota joins hands with Tennessee, and of the two
Minnesota may justly claim to be the more ridiculous. After all, it
is less than a hundred years since intelligent men discarded the
traditional biological notions found in the Bible.364
The day that editorial appeared, the Tribune legal team submitted a voluminous
377-page brief to the Minnesota Supreme Court surveying 2,300 years of censorship,
from Socrates to the present, mentioning such exemplary “critics of government” as
Christ and Savonarola, Zenger and Vallandigham.365 The brief was signed by Weymouth
Kirkland, Louis Caldwell, Charles Rathbun, and Edward Caldwell of the Kirkland firm.
The Latimers were listed as associate counsel. The brief argued that affirming the gag
law
would put a precedent on the books which hereafter would be used
by an entrenched minority to escape ouster from office and
opprobrium.
It is unconstitutional to issue an injunction stifling a
newspaper even after hearing and trial; to issue a temporary
injunction before hearing and without any trial whatsoever is a
despotic act which the American people always have thought could
be characteristic only of a czar or the inquisition, and
inconceivable in a democracy.366
On this trip to the Minnesota Supreme Court, Near had not only the full attention of
McCormick, his Tribune, and its law firm, but also, at long last, the organized support of
the publishers. When L.B. Palmer asked McCormick on March 6 for a report of his
Freedom of the Press Committee for the ANPA annual meeting,367 set for April 24, in
New York City, McCormick had the law firm prepare a summary of the Minnesota case.
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Kirkland’s associate, Howard Ellis, sent a draft to McCormick on March 19. Ellis
summarized the case through May 25, 1928, when the Minnesota Supreme Court
affirmed the restraining order and remanded the case:
It was at this point that The Chicago Tribune became aware
of the revolutionary effect of this decision upon the liberties of the
people and of the press. By agreement with the defendants, the
attorneys for the Chicago Tribune became additional council (sic)
in the case with instructions to present, if possible, the illegality of
the statute under the Fourteenth Amendment to the Federal
Constitution. 368
Ellis went on to discuss the trial and expressed the hope that, if the Minnesota
Supreme Court reaffirmed its previous holding, “the Supreme Court of the United States
can review the whole matter; and a sincere effort will be made to obtain a review by the
Supreme Court of the United States.”369 Under the heading, “Some Objections to the
Statute,” Ellis outlined the substantive case in detail, then appealing to the publishers
through their wallets, considered “The Effect of the Statute on Newspaper Values”:
Needless to say, if this statute is held valid, the value of
newspaper properties throughout the country will be greatly
diminished. If the law is valid in Minnesota it is valid in other
states. There is always the possibility of similar legislation being
adopted elsewhere. Newspapers can be suppressed at the will of
the legislature and a single judge sitting without a jury and, if a
preliminary injunction is granted, before notice to the newspaper or
hearing. No legitimate business can stand up under such a load. No
legitimate business has ever been subjected to such a burden . . . .
The possibility that such a law could legally be adopted and
enforced would cause newspaper properties everywhere to decline
in value.370

368

Howard Ellis, Resume of the Case of State versus Guildford (Mar. 19, 1929)
(transmitted to the Committee on Freedom of the Press of the American Newspaper
Publishers
Association).
369
Id.
370
Id. at 6.

83

The report seems to have had the desired effect. On the opening day of the ANPA
convention, the publishers accepted the report that Ellis prepared for McCormick and
adopted a resolution pledging a united front against the Minnesota law.371 The following
day, New York City’s three leading dailies lent their editorial support to the fight. The
World said the law was “the most extreme attempt to fetter journalism made anywhere in
the country since civil war days,” while the Herald-Tribune said the law “authorize[s]
capital punishment of a newspaper by the fiat of a single judge.”372 The Times praised
McCormick’s “effective struggle against the statute” and said publishers who heard his
committee report “were amazed that any state legislature in the Union could have passed
such a law.”373 A few days later, the Herald-Tribune editorial was reprinted in full in
McCormick’s Tribune as its “Editorial of the Day.”374
McCormick had also garnered the moral support of the American Society of
Newspaper Editors, which met in Washington on April 18 shortly before the ANPA
convention in New York City. President Walter M. Harrison, editor of the Daily
Oklahoman and the Oklahoma City Times, urged ASNE to “lend every assistance
possible” to support McCormick’s campaign to overturn the Minnesota statute. 375
No larger club could be held over the newspaper profession
by the judiciary. Under such a tyrannical statute a corrupt judge
might silence any fair comment about his derelictions and kill a
newspaper by a temporary writ that would ruin a going business
before the editor might have an opportunity to prove his case
during his day in court.376
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Harrison praised McCormick effusively as “the first to raise his voice” against
what Harrison called “a medieval invasion of the freedom of the press guaranteed in our
bill of rights.”377 McCormick was a member of ASNE as well as ANPA and served on
ASNE’s committee on legislation and freedom of the press, along with Edward S. Beck
of his own Chicago Tribune and Samuel Williams and R. J. Dunlap of the St. Paul
Pioneer Press and Dispatch.378 Notwithstanding Harrison’s call, there is no indication
that ASNE ever contributed any money to the litigation campaign.379
Oral arguments before the Minnesota Supreme Court were scheduled for May 23,
but were postponed until October 1, at Kirkland’s request, then postponed again until
December 2. When the court finally heard the case, Friendly writes, the event “more
resembled a procedural ceremony than a legitimate clash of arguments.”380 Having found
the gag law constitutional once, there was little chance the court would change its mind
and nothing the Tribune’s “dream team” did seemed to have any contrary influence.
Near’s frustration boiled over, and on December 14, even before the Supreme Court
decision came down, he wrote a truly grotesque letter to McCormick, complaining about
Ellis’s handling of the case, including delays since the spring and his attraction to
“Minnesota moonshine.”381
This case means everything to me. It is I who am deprived of a
chance to make a living, of my property. True, I am defying court
orders and inviting a jail sentence for writing for the Beacon, but I
have got to live and Mr. McCormick, if I’m going to be made an
ass of by Mr. Ellis and the laughing stock of the city because of his
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actions while here – I’m not and I don’t believe you expect me to.
382

In all likelihood, nothing Ellis could have done would have affected the outcome
of the case. As expected, the Minnesota Supreme Court once again upheld the gag law in
a perfunctory opinion. “The record presents the same questions upon which we have
already passed. . . . Upon authority [of the earlier opinion], wherein our views have been
more fully expressed, the judgment herein is affirmed.”383 But the decision touched off a
flurry of activity from McCormick and Kirkland to enlist support from the publishers to
take the case to the United States Supreme Court.384
A draft letter from McCormick to Harry Chandler, president of the Los Angeles
Times, dated December 23, 1929, served as the model.385 “The question now arises, –
shall the case be taken to the United States Supreme Court? It may be taken on three
grounds, – violation of the First Amendment to the Constitution, violation of the
Fourteenth Amendment to the Constitution, and violation of the First Amendment to the
Constitution of Minnesota.”386
McCormick then reiterated the appeal Ellis had made to the publishers’ financial
interests and offered the best- and worst-case scenarios:
It is obvious that if we appeal the case and win it, such
cloud as has been placed upon our titles will have been removed.
The chances appear to be very much in favor of our winning the
case, but in the event of our failure to win the case, I imagine we
might expect the legislatures of the various States to enact similar
382
383
384
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legislations, which then would be probably held up by the Supreme
Courts of most, if not all, the States. Free press in this country
would disappear.
The other alternative is to wait quietly and trust that the
Minnesota case with the Minnesota statute will not be copied in
other jurisdictions, or if it is copied in other States and upheld by
the other Supreme Courts, then take the fight to Washington. I
think it is obvious that the Supreme Court of the United States
would be less likely to reverse two or more States (sic) Supreme
Courts than to reverse one.387

Finally, McCormick makes a plea for solidarity among the publishers, presumably more
for symbolic than financial purposes.
This matter is of vital interest to all of us. I do not feel that I should
definitely take action which will be binding upon all the
newspapers of the country. I am writing this letter to all the
members of the Committee on the Freedom of the Press, soliciting
their views. It may be that they will be sufficiently unanimous and
positive to enable us without a further meeting to make a
recommendation to the Directors. If not, I will endeavor to obtain a
meeting of the Committee, as time will not permit our awaiting the
annual Convention without losing our right of appeal.388
McCormick sent this draft to Kirkland, who suggested a change in the paragraph
that involved grounds for taking the case to the United States Supreme Court.390
McCormick changed the letter the same day and sent it off via teletype to Chandler. The
paragraph now read: “It may be taken on two grounds. Does the statute violate the
Fourteenth Amendment to the United States Constitution or does it violate the Free
Speech Amendment to the Constitution of Minnesota, which is virtually the same as the
First Amendment to the United States Constitution?”391
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Kirkland also advised McCormick that, after a long talk with Ellis, he and Ellis
were both “quite confident . . . that the Supreme Court of the United States will not
uphold this statute.”392 But he warned that waiting to see if other states might enact
similar legislation could have a negative influence on the High Court.393
McCormick added Kirkland’s observations to the committee letter and, on
December 26, asked his secretary, Genevieve Burke, to remove any remarks specific to
Chandler and prepare the letter for all committee members and ANPA President
Butler.394 The letters went out on December 27.395
Butler wrote back on December 30, 1929, agreeing with McCormick’s proposal
to take the matter to the United States Supreme Court “along the grounds outlined in your
letter.”396 But Butler said he did not think he had authority, as ANPA president, to “direct
this action without the consent of the Board.”397 Butler asked McCormick to send him
copies of the responses he received from the committee members, “and I, in turn, will
immediately take a mail vote on the proposition from the members of the Board in order
that this matter will not be delayed unduly, for, as you say, there is danger in delay.”398
Dewart also wrote back on December 30, recommending the case be taken up on state
constitutional grounds.399 Thomason agreed.
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Because I can not imagine that the United States Supreme Court
would sustain the opinion of the Supreme Court of Minnesota, and
because I think it is wise to get this matter settled while we know
that the preparation of the briefs and arguments is in the hands of
capable lawyers, I am for taking the case to the United States
Supreme Court now.400
Chandler’s response was dated January 1, 1930,401 and he
counseled wait[ing] a little before proceeding . . . and see[ing] in
the interval if any disposition manifests itself on the part of other
states to enact similar legislation.
I have heard of none and I should say the chances are
somewhat against any considerable movement in this direction. In
many, in fact most states, I am inclined to believe that the
combined influence of the newspapers would prevent such
enactments, if attempted.
The policy is frankly that of letting sleeping dogs lie. If we
go to the Supreme Court now and that tribunal upholds the
Minnesota court, we will have stirred up the matter to a point
strongly conducive to similar legislation in other states. If so
formidable a movement develops as to make it necessary
ultimately to go before the Supreme Court, I do not believe we will
be any worse off than we are now. I note the objection of Mr.
Kirkland to this delay. While I am not a lawyer, it seems to me
likely that if the Supreme Court should knock out the Minnesota
statute because of its faulty wording, as Mr. Kirkland suggests, this
would not prevent another state from drawing a similar law but
avoiding the errors made in Minnesota.
This is merely an offhand opinion. The matter is certainly
worthy of the very best consideration we can give it.402
There is a pencil annotation on Thomason’s letter, “send copy of each to each,”
and a follow-up letter to each member dated January 16, 1929, confirms that the Dewart,
Thomason, and Chandler letters were sent to each of them.403 In that follow-up letter,
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McCormick noted that he had also received many newspaper clippings and found them to
be “practically unanimous” in their strong opposition to the Minnesota decision.404
It seems to me desirable that we take the appeal at this time both
because we will lose our rights if we delay and because this is the
most advantageous way in which to mobilize the press of the
country in defense of its rights.
Acting in unison, I strongly believe we can defend this
essential principle of our form of government. Without united
action I am afraid that we will be destroyed piecemeal, and with us
the Republican form of government.405

On January 18, McCormick wrote Butler suggesting that the ANPA Board of
Directors recommend taking the case to the Supreme Court and asking for approval of the
entire membership by mail ballot:
In this way, I think you will put practically every newspaper in
America actively behind our movement. At the same time you will
have aroused the newspapers of the country to such an extent that
wherever similar legislation is proposed the newspapers of the
state will be ready to organize against it.406
James Kerney finally responded on January 21. “On the whole, while there is
some force in Mr. Chandler’s arguments, I agree with you that the considerations on the
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other side of the question are much more important, and that an immediate appeal should
be taken to the United States Supreme Court.”407
McCormick then turned his attention to Near’s frustration. He sent some of
Near’s correspondence to Kirkland on January 23, including a letter asking for money to
expand and promote a new Saturday Press.408 “I take it that this Johnny is trying to shake
us down,” McCormick told Kirkland.409 “I think you draw the right conclusion,” replied
Kirkland.410 “You will remember that some time last fall I told you we had a request from
him for money which you very properly refused to grant. Ellis transmitted this
information to him and since then he has had no use for Ellis.”411
Kirkland asked to see McCormick as soon as possible – McCormick was
wintering in Florida412 – “because I am under the impression that whether we take up the
case or not, Near will have someone do it and with his lack of means it will probably be
very poorly briefed.”413 Later, Kirkland condemned the Minnesota gag law in a speech to
the Legal Club.414
Meanwhile, McCormick’s efforts to enlist the support of the other publishers was
having mixed results, receiving praise for his efforts but no financial backing.415 The
407
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ANPA board met on February 8, 1930, and, according to Lincoln Palmer, was “in full
accord with Colonel McCormick’s suggestion that [taking the case to the Supreme Court]
was the proper course to follow.”416 In a letter to Thomason, however, Palmer pointed out
that the association had been “under unusually heavy expense during the past year.”417
In view of these heavy expenses already incurred the Board
naturally hesitates to incur additional heavy expense, and so I have
been asked to write to you to express the hope of the Board that
you will discuss the matter with Colonel McCormick who is, I
understand, in Florida at this time, with a view toward learning in
what manner the expense of carrying this case through to a
conclusion may be met.418
Thomason forwarded Palmer’s letter to McCormick, along with his own summary
of the Board’s position.
They did not feel that they had any right to ask you to bear the
expense of the Freedom of the Press case any further, but they
assigned to me the delicate task of saying to you that the
Association would be glad to cooperate in every way if the Tribune
would bear the legal burden.419
McCormick was more interested in polling the ANPA membership than in any
financial contribution, telling his secretary to inform committee members he would be
glad to bear the expense if a substantial majority favored the appeal.420 He wired
Thomason especially to explain that the poll would “have the effect of thoroughly
arousing the membership which is just as important as the appeal itself.”421 He asked
Thomason whether he thought he could get the idea adopted, and Thomason wired back
to say he would try and believed he could succeed.422
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The next day, McCormick wrote Thomason that he had instructed Kirkland to
“perfect the appeal to the Supreme Court of the United States.”423 He also provided a
longer, more detailed explanation of his overall strategy.
It seems to me highly desirable that the members of the
A.N.P.A. should be polled as to their favoring this procedure. In
this manner we will arouse them to the peril of the situation as we
cannot in any other way, and will have them prepared to resist any
injunction laws proposed in other States or in Washington. Unless
we do arouse the Publishers in time, I am afraid that the politicians
will begin knocking them off State by State until they have shown
they can get away with it and then will pass injunction laws
throughout the Union.
It is to be borne in mind that the Courts were never
favorable to the Freedom of the Press. The press attained its
freedom by legislative action. On the other hand, our Supreme
Court is more favorable to Constitutional rights than it was when
Taft was Chief Justice, and may be more favorable now than it will
be when some of the present Judges, notably Brandeis and Holmes,
have passed on.
I hope the Board of Directors will act before the next
meeting of the Association in New York.424

Thomason wrote back to tell McCormick that he had written to Butler to ask for
an immediate poll, but that Butler had gone south for the winter. So he wired Palmer
asking for a telegraphic vote of the directors authorizing the referendum. “I think you are
entirely right in your conclusion,” he told McCormick, “and I will keep after Palmer and
the directors with a view to getting a referendum before the New York meetings.”425
Having received assurances from Kirkland that there was time to conduct the
referendum before the right of appeal expired,426 Palmer sent McCormick a draft of the
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referendum letter. The letter hailed McCormick as an “ardent champion” of freedom of
the press, “so seriously challenged” by the Minnesota law. The letter said McCormick
had retained counsel and perfected an appeal in the case and
is prepared to continue this fight through to a United States
Supreme Court decision to the end that newspapers may be
protected from suppression by injunction, provided the
membership is in accord with such action. A referendum vote has
been ordered by President Butler and you are requested to record
your vote.427
McCormick found the letter “entirely satisfactory.”428
In March, McCormick stepped up the campaign to bring the publishers on board
in anticipation of the ANPA annual convention the following month. He wrote to M.V.
Atwood, secretary of the New York State Society of Newspaper Editors, asking him to
“suggest to the members of your State Association that they vote in the affirmative” on
the referendum.429 He also reported the ANPA referendum in the Tribune, summarizing
the case “[f]or the information of editors and other readers who have not had the [case]
brought to their attention.”430 And he wired Palmer suggesting the press be given results
of the referendum on a weekly basis, mailed out as “news matter,” not merely put in the
ANPA Bulletin as Palmer had suggested.431 At the time, the vote was 275-5 in favor of
the appeal.432
McCormick was very eager for the annual convention, as well as for a meeting of
his Freedom of the Press committee. Palmer wrote McCormick, noting the difficulty in
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scheduling a meeting the previous year and asking whether he wanted one this year.433
“Of course we will have a meeting . . .,” McCormick replied. “As far as I am concerned, I
will put it ahead of any other meeting.”434 McCormick also asked Palmer for fifteen
minutes “to put my views before the convention. I don’t care when.”435 Palmer wrote
back to say he had arranged for McCormick to address the convention during the first
session and had scheduled a meeting of the committee.436 He also told McCormick that
the poll stood at 331-6 in favor of intervention.
That eagerness, however, did not extend to preparing a committee report. Palmer
had asked for a report by April 10 so that it could be published in the preconvention
Bulletin. He told McCormick the report would be of “outstanding interest to our
Convention.”437 McCormick replied that he couldn’t make a report “until the vote of the
members is in and until the Board of Directors has taken some action upon our
recommendation.” He suggested Palmer “might phrase a report of the situation to date”
and he would “be glad to sign it.”438
Before receiving McCormick’s response, Palmer again asked for the report in
another letter.439 Noting that their correspondence was crossing, McCormick repeated his
unwillingness to submit a report, this time telling Palmer that the editorial assistant he
had assigned to collect material for the report had left the Tribune. “I believe you could
write a report on this one subject, the Minnesota case, which we could submit to our
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committee . . . . Next year I will have somebody on [t]he Tribune compile a
comprehensive report on the subject for the following meeting.” 440
Palmer sent a draft report to McCormick’s secretary on April 11, suggesting that
she forward one copy to Kirkland.441 The report, which was to be signed by the
committee members, found “no attempts to abridge [freedom of the press] by state or
federal legislation, and . . . few attempts on the part of the courts.”442 One of those
attempts involved an Ohio court that sentenced two editors to thirty days and $500 in
fines for publishing editorials criticizing a judge for sitting on a trial in a case in which
the judge had an interest.443 The convictions were overturned on appeal to the Ohio
Appeals Court,444 and Palmer quoted from the opinion of Judge Willis Vickery:
We live in an age of pitiless publicity! We live in an age
when freedom of speech and freedom of press are paramount
issues. People should be allowed to say what they please, and
newspapers to print what they please, always making themselves
liable under the laws of slander or the laws of libel . . . .445
In other words, it is better that the press be free, that speech
be free . . . [and] that the right to air our views be free, than it is
that they be uttered in fear and trembling . . . .
A free people must have a free press and they must have
the right to speak freely their thoughts.446
Palmer also reported on the Minnesota case referendum, which now stood at 3758. “The Chicago Tribune’s attorneys, therefore, are perfecting the appeal to the United
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States Supreme Court, and your Committee feels that there is every indication of a
successful termination of the issue involved.”447
McCormick forwarded the draft to all of the members of the committee.448
Kerney sent back a lengthy letter, thanking McCormick and congratulating him on his
vigilance. “It is fine and I am proud to have my name signed to it, although I have
contributed nothing. You are doing a great job.”449
As I see it, the biggest danger to American institutions comes from
the arrogance of the courts, which undertake to assume all the
functions of the three departments of government. Perhaps a large
part of the blame rests with the press, which has been too
indulgent, or too timid, in pointing out the infringement on liberty
by stupid judges.450

Kerney added that the quotation from Judge Vickery “should be pasted in the hat of every
editor and every judge in America.”451 Dewart wrote the same day, “It suits me.”452
Meanwhile, a formal resolution had been drafted for adoption by the ANPA
convention. McCormick sent a copy to Kirkland, and Ellis suggested revised language:
Be it resolved that Chapter 285, Session Laws of 1925 of
the State of Minnesota, popularly known as the ‘Gag Law’, (sic) is
a violation of the first and fourteenth amendments to the
Constitution of the United States, a peril to the right of property
and a menace to republican institutions;
Be it further resolved that this association condemn this
statute as a dangerous and vicious invasion of personal liberties;
Be it further resolved that this association and its members
cooperate to cause its annullment (sic) and to prevent the
enactment of similar legislation.453
447
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The 1930 ANPA convention saw Harry Chandler replace Edward Butler as
president and also, apparently, experience a change of heart regarding the financing.
Chandler had written to McCormick back in March suggesting the membership “share
expenses pro rata with [t]he Chicago Tribune.”454 On April 19, the ANPA directors
actually voted to “meet the cost incurred in connection with taking an appeal.”455
Chandler had told the directors immediately after the convention that he would
communicate with McCormick to get some idea of the costs involved, but illness
prevented Chandler from following through until late May. “If you have any approximate
idea of what the appeal cost will be I should like to have it in order to make Mr. Palmer’s
records as complete as possible,” Chandler wrote.456
McCormick asked Kirkland to “kindly supply the important and interesting
information” that Chandler had requested.457 Kirkland estimated the total cost, including
oral argument, at $25,000.458 McCormick forwarded the information to Chandler, adding,
“[a]ny sum that the A.N.P.A. sees fit to pay will be satisfactory to me.”459 In the end,
ANPA contributed $5,000 to the appeal.460
Meanwhile, Kirkland’s legal team had been working on a brief for the Supreme
Court. McCormick monitored the process closely and freely offered his advice. At one
point, for example, he advised Kirkland that Justice Louis D. Brandeis was “a fairly
453
454
455

Telegram from Ellis to McCormick (Apr. 18, 1930).
Letter from Chandler to McCormick (Mar. 20, 1930).
Letter from Chandler to McCormick (May 21, 1930) (quoting a letter from Palmer to
Chandler
without noting its date).
456
Letter
from
Chandler to McCormick (May 21, 1930).
457
Letter from McCormick to Kirkland (May 16, 1930). Kirkland noted the Tribune had
already paid $3,615.42 in the appellate process and incurred another $949.21 still unpaid.
He estimated the cost of printing the record and briefs at $2,500. Id.
458
Letter from Kirkland to McCormick (June 20, 1930).
459
Letter from McCormick to Chandler (June 25, 1930).
460
SMITH, supra note 49, at 282.

98

orthodox Jew, and it may not be wise to greatly emphasize the crucifixion in the appeal . .
. .”461 Later, he advised Kirkland, “I think we should point out that the Government in
Washington is the outcome of a fight for free government of which freedom of the press
was an integral part.”462 That advice came in a cover letter for a document McCormick
entitled “Comments on the Minnesota Brief,” which contained sixteen suggestions for
changes in the draft:
1. I have never read JUNIUS. I understand it was very
bitter and was anonymous. Can’t you argue that if anonymous
publications are forced by law, they will be much more bitter and
defamatory than established publications? . . . .
3. Page 55: It seems as though it might be more convincing
to present an instance or two of the prosecutions instituted after the
expiration of licensing: were they not against political opponents
rather than against scandalous, lewd, or malicious publications?
….
5. Page 74: It appears you might profitably continue the
quotation from Madison where he shows how the executive,
judiciary and legislature are curtailed by the first amendment.
6. Page 87: Might we comment that the Minnesota statute
does not give the defendant even such protection as the sedition act
was supposed to afford through a jury and therefore is much worse
than this greatly reprobated statute? ….
10. Page 175: Of course the decision that the jury and not
the judge should decide the libelous nature of a writing is a
precedent against letting a judge make the decision through the
expedient of an injunction.463

McCormick’s suggestions continued in letter after letter to Kirkland. “I wonder if
the old laws against scolds are in any way relevant to the injunction case,” he wrote in
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one.464 Kirkland assured McCormick that “most of your ideas can and will be
incorporated in the brief,” but cautioned that, “while the brief in the Supreme Court of
Minnesota was 377 pages in length, the brief in the Supreme Court of the United States
cannot be permitted to run over 75 pages.” Pointing out that the Court had “recently
dismissed several briefs merely on account of the length,” Kirkland told McCormick that
“[s]uch of your suggestions that cannot be incorporated in the brief can undoubtedly be
worked into oral argument.”465
That admonition seemed to have little or no effect on McCormick. “Would the
best way to fix the court’s mind upon the essential issue be – to start off with a quotation
of the First amendment to the Constitution?” he asked in another letter, which he drafted
at least twice.466 In that letter, he urged Kirkland to use an extended quotation from
Richard Brinsley Sheridan on the power of the press to overcome even the most corrupt
government that is now carved in the entry hall of the Tribune building in Chicago.467
McCormick’s attention during the summer of 1930 was necessarily focused on
the murder of Tribune crime reporter Jake Lingle and revelation of Lingle’s all-too-close
relationship with the Capone gang.468 Still, McCormick and the Tribune remained active
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in the Near case and other press freedom issues.469 Among the more interesting issues to
surface that summer was the fifteen percent annual tax on newspaper advertising
proposed by Louisiana Gov. Huey P. Long, which would later become the central issue in
another landmark Supreme Court decision, Grosjean v. American Press Co., Inc.470
McCormick had received a letter from Philip Schuyler of Publishers’ Service SemiMonthly in New York “wondering” what his committee was going to do about the tax.471
McCormick said the committee had “asked all the newspapers of America to oppose the
newspaper tax bill in Louisiana” and had been advised by the Item-Tribune in New
Orleans “that the opposition is proving effective.”472
By the fall of 1930, the Near case was back in the news as the gag law’s initial
sponsor, Minnesota State Sen. George Lommen, announced that he would support repeal
in the Minnesota legislature.473 Soon thereafter, Floyd B. Olson, the former district
attorney who had filed for the injunction against Near’s Saturday Press, was elected
governor of Minnesota and, in his inaugural address in January 1931, expressed support
for the repeal. Olson explained that, although he remained convinced of the statute’s
constitutionality, he now believed “that the possibilities for abuse make it an unwise
law,” a position he could not take as prosecutor.474 The Tribune’s editorial in support of
repeal fell far short of embracing Olson, claiming credit instead for having initiated the
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court challenge.475 The St. Louis Post-Dispatch was more charitable toward Olson, and
the Tribune duly carried its editorial the following day.476
Bills to repeal the gag law were introduced in both the Minnesota House and
Senate on January 15477 and approved by the House on February 4 by a vote of 68-58
after two days of intense debate.478 Perhaps anticipating the demise of the gag law one
way or the other,479 one Minnesota state senator began drafting a draconian new criminal
libel law that provided prison terms of one to three years.480 But prospects for the
legislation’s clearing the Senate had begun to dim,481 and, at one point, its chief sponsor,
Sen. Lommen, agreed to allow the bill to lie dormant in committee pending a “speedy”
decision by the United States Supreme Court.482 In the end, the bill died in the crush of
other legislative business when sponsors failed to win a special order giving it priority
consideration.483
But the machinations of the Minnesota legislature had no effect on the legal
process through which Near v. Minnesota finally reached the United States Supreme
Court. Near’s jurisdictional statement had reached the Court on May 17, 1930,484 and the
Court had noted probable jurisdiction on October 20.485 Kirkland filed Near’s brief on
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December 12,486 and Minnesota Attorney General Henry N. Benson filed the state’s reply
brief on January 19, 1931.487 Oral arguments were scheduled for January 30.
C. Before the Supreme Court
After describing the statute as interpreted and applied by the Minnesota courts,
Kirkland’s seventy-page brief defined “freedom of the press” as broader than Supreme
Court “precedents passing upon that right under the First Amendment.”488 Rather,
Kirkland asserted that precedents defining the right under state constitutions and the
common law are also apposite.489 Averring that all such authorities, from Blackstone to
the present, agree with the proposition that freedom of the press prohibits prior
restraints,490 Kirkland proceeded to offer the court a veritable library of precedents
supporting that position.491 He acknowledged a handful of cases where an injunction had
been granted affecting freedom of speech or of the press but distinguished the lot as
aimed at preventing unlawful conduct and having only an incidental effect on the right of
free speech and press.492
Having established that the statute violated freedom of the press, Kirkland next
set out to show that freedom of the press is protected by both the due process and
privileges or immunities clauses of the Fourteenth Amendment.493 For the former
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proposition, Kirkland pointed to Gitlow v. New York494 and subsequent cases; by 1930,
that issue had been all but conclusively decided,495 and Kirkland’s case was strong and
focused. Precedents for the latter proposition were more general, with only a tenuous link
to freedom of the press; the Slaughter-House Cases496 had gutted the privileges or
immunities clause, and Kirkland could not resurrect it here.497 No matter, he concluded;
freedom of the press “is probably a right of such magnitude that it would exist even in the
absence of the Fourteenth Amendment.”498
Minnesota’s brief began by limiting the issue to the due process clause, which the
state conceded arguendo might protect Near’s liberty interest in freedom of the press
(although not without a skeptical footnote).499 But that freedom, the brief asserted, “does
not include the free and unrestricted right to publish obscene, scandalous or defamatory
matter.”500 Minnesota relied heavily on the World War I Espionage and Sedition Act
cases for the proposition that freedom of speech is not absolute, then concentrated on
showing that the injunction against Near was a valid exercise of the state’s police power
to abate a real nuisance, not an injunction against mere libel as Kirkland had
characterized it.501
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There is no transcript of the oral argument, but Friendly reconstructs it from
newspaper accounts.502 “The words were delivered by counsel,” Friendly says, “but the
rhetoric was vintage McCormick.”503 Kirkland spoke for fifty-four minutes, interrupted
by Justice Pierce Butler’s reminders that “the Saturday Press was a hate sheet which
regularly published defamatory articles . . . ”504 Butler asked “if it wasn’t ‘fanciful’ to
prevent a state such as Minnesota from enforcing a decree to prevent further publication
of malicious articles.”505 Friendly reports Kirkland responding that “the proper remedy
for persons feeling themselves defamed was to seek indictments and criminal trials before
juries . . . . The Minnesota gag law [was] a remedy worse than the evil it attempted to
cure . . . .”506
Deputy Attorney General James E. Markham argued for the state that the statute
did not violate the federal Constitution “because it provided for due process of law as
commanded by the Fourteenth Amendment.”507 Chief Justice Charles Evans Hughes
interrupted to steer Markham away from any Fourteenth Amendment argument, citing
Gitlow to establish conclusively that freedom of the press is a fundamental right. He then
asked Markham to address the prior restraint question. Markham denied that the
injunction amounted to a prior restraint, calling it a “punishment for an earlier wrong.”508
He also defended the statute as “beneficial to newspapers because it would ‘have the
effect of purifying the press.’”509
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Both Friendly’s account and the Tribune’s coverage emphasize the questioning of
Justice Louis D. Brandeis. It is evident from Brandeis’s own papers that he had been
preparing for this case for some time. One note to a clerk, H. Thomas Austern, dated
October 14, 1930, for example, says “let me know as early as possible” whether the case
has been discussed in any newspapers, trade magazines, or law reviews.510 Two days
later, Brandeis asked Austern to check the house organs and annual reports of the ANPA
and ASNE for anything they might have said about the case.511 Other notes showed that
Austern tracked coverage of the case in Editor & Publisher, Printers Ink, the
Minneapolis Journal, and the Minnesota Law Review, among others.512
Brandeis’s papers also contain handwritten and typed copies of a Minneapolis
Journal editorial supporting the gag law and the Minnesota Supreme Court’s second
affirmation of it.513 Some segments of the press had supported the law, and Minneapolis
Journal editors had even helped draft it.514 Brandeis also collected clips from The
Washington Post and the newspaper Labor on efforts to repeal the gag law.515
At oral argument, Brandeis told Markham that it was “difficult to see how one is
to have a free press and the protection it affords a democratic community without the
privilege this act seems to limit.”516 He led Markham like an experienced cross-examiner
to admit that the kind of collusion between gangsters and public officials reported in the
Saturday Press was “privileged” as “‘a matter of prime interest to every American
510
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citizen.’”517 When Markham replied, “‘[a]ssuming it to be true,’” Brandeis “snapped
back: ‘No. A newspaper cannot always wait until it gets the judgment of a court.’”518
According to Friendly, Markham looked to Justice Oliver Wendell Holmes, Jr., to
rescue him from Brandeis’s embrace, noting Holmes’s majority opinion in Patterson v.
Colorado,519 which upheld a contempt charge against a newspaper publisher. Friendly
quotes Holmes as replying, “I was much younger when I wrote that opinion than I am
now, Mr. Markham. If I did make such a holding, I now have a different view.”520
Near, at least, reacted favorably to the oral arguments. On February 4, 1931, he
wrote to McCormick expressing the view that the case seemed to be won but also
complaining that, for him, the victory would be a Pyrrhic one because he was jobless and
broke.521 Near had been working off and on for a paper called the Beacon and, in April
1930, was acquitted of criminal libel charges stemming from his reporting there.522 Now,
he wanted McCormick to “underwrite the Saturday Press for a few months” and help
Near turn it into a “national publication with wide influence and certain financial
success.”523 McCormick apparently ignored him.
It is far from clear, however, why Near was so confident that the case would be
won. From the oral arguments, he could be reasonably certain of support from Justices
Brandeis and Holmes and probably Harlan Fiske Stone. He could also be sure that Justice
Butler would vote the other way, and probably carry the other three conservatives: Willis
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8, 1930, at 3.

Van Devanter, James McReynolds, and George Sutherland – who came to be known as
the “four horsemen.”524 The other votes, however, were not so easily predicted.
Less than a year earlier, on March 8, 1930, then-Chief Justice (and former
president) William Howard Taft (who had resigned a month earlier) and Associate Justice
Edward T. Sanford died within five hours of each other. Had they not left the Court when
they did, Near v. Minnesota might well have gone the other way.525 As it was, the new
appointees, Chief Justice Charles Evans Hughes and Owen J. Roberts, were no sure bets,
but both were more liberal than the men they replaced, and Roberts would eventually
provide “the switch in time that saved nine” – putting an end to President Roosevelt’s socalled “court-packing” scheme.526
Taft had led a solid six-vote conservative bloc consisting of Butler, Van Devanter,
McReynolds, Sutherland, and Sanford. The dissenters were typically Holmes, Brandeis,
and Stone.527 With a few personnel changes, this was essentially the ultra-conservative
Court that ruthlessly enforced sedition laws against WWI dissenters and would go on to
block Roosevelt’s New Deal reforms.
Hughes had been nearing the end of his second term as governor of New York in
1910 when then-President Taft offered him a seat on the Supreme Court upon the death
of Justice David J. Brewer.528 Hughes accepted and served as associate justice until 1916,
when he accepted the Republican nomination for the presidency.529 While on the bench,
Hughes earned a reputation as a great liberal, supporting (usually in dissent) the use of
524
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state police powers to protect the public health and welfare against the conservative
juggernaut that was substantive due process and liberty of contract, and use of the
Fourteenth Amendment’s equal protection clause to protect blacks and aliens insofar as
the times permitted.530
Hughes lost the election of 1916 to Woodrow Wilson531 and practiced law –
including waging a campaign in support of five Socialists who had been expelled from
the New York State Assembly.532 In 1918, Hughes was a featured speaker at the ANPA
annual banquet.533 When the Harding administration came into power in 1921, Hughes
became Secretary of State, but he resigned from the Cabinet in 1925. Returning to the
practice of law, Hughes also served on international tribunals from 1926 to 1930.534
When Taft retired as Chief Justice because of ill health, President Hoover immediately
nominated Hughes to succeed him.535 Despite his liberal record on the Court, Hughes was
vigorously opposed by Senate progressives and populists, but in the end, Hoover’s allies
prevailed 52-26.536 Hughes assumed the office of Chief Justice on February 24, 1930, and
retained the position until his retirement in 1941.537
Roberts had been a successful corporate lawyer and taught at the University of
Pennsylvania Law School. He had not been very active politically, although he had
served the government in the Teapot Dome cases, and his views were not very well
known. He was not, in fact, Hoover’s first choice to succeed Sanford. But Judge John J.
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Parker, whose name was first submitted, was rejected by the Senate for his having voted
to uphold “yellow dog” contracts while a U.S. Circuit Court judge.538 Roberts joined the
Court in June 1930, and the Near v. Minnesota Court was complete.
D. “The Essence of Censorship”
The decision was announced on June 1, 1931, with Hughes, Roberts, Holmes
(who would retire the following year), Brandeis, and Stone in the majority, and the “four
horsemen” – Butler, McReynolds, Sutherland, and Van Devanter – in dissent.
Hughes began his opinion with an unadorned description of the state nuisance
statute under which Near was enjoined and which, by the end of the opinion, Hughes
would declare unconstitutional.539 Hughes quoted directly from the first section of the act,
which provides for the abatement of “obscene, lewd and lascivious” or “malicious,
scandalous and defamatory” publications and establishes the defense of “truth . . .
published with good motives and for justifiable ends.”540 He paraphrased the second and
third sections, which outline the act’s enforcement procedures and the penalty for
violation of not more than $1,000 or one year in the county jail.541
Hughes next began a chronology of the case against Near with a description of the
complaint and its principal allegations.542 His recitation was remarkably dry, considering
that it encompassed a number of very colorful articles, which are extensively quoted in
the dissenting opinion. Drier still were the procedural details that followed, even though
538
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the route from temporary injunction to final appeal included two trips to the Minnesota
Supreme Court, which twice affirmed the statute’s constitutionality. Nothing in the early
paragraphs of the opinion betrayed the direction Hughes’s opinion would take, unless it is
the absence of any reaction whatsoever to Near’s outrageous brand of journalism.
Quite the contrary, Hughes all but ignored the Saturday Press as he proceeded to
take aim at the Minnesota nuisance act. Calling it “unusual, if not unique,” Hughes found
that it raised questions of “grave importance” that transcended local concerns.543
Awkwardly, with a pair of double negatives, he reminded the reader that liberty of the
press is safeguarded against infringement by state laws and that state police powers are
limited. Noting that liberty of the press is also limited and that states can punish abuses,
Hughes finally revealed his analytical direction: “[T]he inquiry is as to the historic
conception of the liberty of the press and whether the statute under review violates the
essential attributes of that liberty.”544
Hughes seemed to digress from his historical course to consider assertions from
both parties that Near’s constitutional challenge was facial, that is, focused on the statute
itself, not on its application to the Saturday Press. Hughes ignores the fact that this was a
peculiar stance for an aggrieved party – though a rational strategic choice where the goal
is to shape doctrine – and agreed that the Court’s proper concern went beyond any errors
of the trial court to the “purpose and effect” of the statute as construed by the state’s
highest court.545 Accordingly, he launched into a four-part description of purpose and
effect that reads more like an indictment.
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First, Hughes wrote, the statute does not redress private wrongs but aims to
protect public welfare.546 Second, the statute targets not merely private libels but also
publication of “charges against public officers of corruption, malfeasance in office, or
serious neglect of duty.”547 Third, the object of the statute is not punishment, but
suppression.548 And fourth, the statute operates not only to suppress the offending
newspaper, but “to put the publisher under an effect of censorship.”549 The words of the
statute evoke, not “the historic conception of the liberty of the press,” Hughes wrote, but
the very conditions that liberty was supposed to ameliorate.550
“If we cut through mere details of procedure,”551 Hughes concluded, public
authorities may bring a publisher before a judge for exposing their own dereliction and,
unless the publisher proves truth published with good motives and justifiable ends, the
newspaper is suppressed and further publication is punishable as contempt. “This is the
essence of censorship.”552
Then, as abruptly as he digressed, Hughes returned to the historical inquiry with
Blackstone’s classic definition: “The liberty of the press is indeed essential to the nature
of a free state; but this consists in laying no previous restraints upon publications, and not
in freedom from censure for criminal matter when published.”553 Quoting Madison and
citing an 1825 Massachusetts case, he asserted that the historical immunity from previous
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restraints applies to legislative as well as executive action, and to false statements as well
as true.554
Acknowledging that Blackstone had been criticized, Hughes pointed out that the
critics did not object to the prohibition on previous restraints but rejected the presumption
that liberty of the press stands for that and nothing more. Defending both civil and
criminal libel laws, Hughes brought the analysis back to Jay Near: “For whatever wrong
the appellant has committed or may commit, by his publications, the state appropriately
affords both public and private redress by its libel laws.”555
Other critics, Hughes noted, believe the prohibition on previous restraints has
been stated too broadly.556 Hughes agreed, excluding “actual obstruction to its recruiting
service or the publication of the sailing dates of transports or the number and location of
troops,” obscenity, incitement, and speech acts from its purview.557 But “these limitations
are not applicable here,” Hughes continued.558 To the contrary, “[t]he exceptional nature
of its limitations places in a strong light the general conception that liberty of the press,
historically considered and taken up by the Federal Constitution, has meant, principally
although not exclusively, immunity from previous restraints or censorship.”559
Hughes reinforced the message with additional quotations from Madison and the
Massachusetts case, this time emphasizing the value of prior restraints in stifling criticism
of public officials.560 The conviction that such restraints would violate constitutional
rights, he said, is evinced by the almost complete absence of any attempts to restrain
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“publications relating to the malfeasance of public officers” in 150 years.561 Even where
honorable officers are recklessly assaulted, subsequent punishment is the “appropriate
remedy, consistent with constitutional privilege.”562
Turning finally to Minnesota’s arguments, Hughes rejected the state’s assertion
that the statute dealt not with publications per se but rather with the business of
publishing defamation. “Characterizing the publication as a business, and the business as
a nuisance,” he wrote, “does not permit an invasion of the constitutional immunity
against restraint.”563 Nor is that immunity lost, he continued, when the alleged official
malfeasance would be punishable as crimes.564
Hughes found the defense of truth, “published with good motives and for
justifiable ends,” inadequate to justify the Minnesota statute.565 Finding such a law
constitutionally valid would be to recognize “the authority of the censor against which
the constitutional barrier was erected.”566 Equally unavailing is the state’s insistence that
the statute was designed to preserve the public peace, he wrote, citing an early
condemnation of what would come to be called the “heckler’s veto” by a New Jersey
court.567 “If the township may prevent the circulation of a newspaper for no reason other
than that some of its inhabitants may violently disagree with it . . . there is no limit to
what may be prohibited,” that court had opined.568 For all of these reasons, Hughes
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concluded, the Minnesota statute infringed the liberty of the press guaranteed by the
Fourteenth Amendment.569
Writing for the four dissenting justices, Associate Justice Pierce Butler accused
the majority of giving press freedom “a meaning and a scope not heretofore recognized . .
. .”570 Conceding that the Court had previously interpreted the Fourteenth Amendment to
protect press freedom from abridgment by the states, Butler asserted that the Near
decision imposed an unprecedented restriction on the states.571
In contrast to Hughes and both litigants, Butler insisted that the record required
the Court to consider the statute, not facially, but as applied to Near’s “malicious,
scandalous and defamatory” articles.572 And, in contrast to Hughes’s restrained
description of the Saturday Press, Butler reprinted its virulently anti-Semitic articles
verbatim, presumably to facilitate the as-applied analysis.573
After retracing the procedural history of the case against Near, Butler began his
analysis with the assertion that the statute at issue was enacted as an exercise of the
state’s police power, that is, for the preserving of the peace and good order. “The
publications themselves disclose the need and propriety of the legislation,” he wrote,
relating some of the unsavory history of Near and Guilford and their criminal
journalism.574 States must be free to “employ all just and appropriate measures” to
prevent such abuses, Butler insisted.575
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Butler quoted Justice Joseph Story’s famous treatise on the Constitution for the
proposition that the First Amendment is not absolute.576 Such a supposition, Story had
said, is “too wild to be indulged by any rational man.”577 Butler rebutted Hughes’s
reliance on Blackstone by arguing that the previous restraints against which Blackstone
railed were those that “subjected the press to the arbitrary will of an administrative
officer,” not a judge acting pursuant to duly enacted legislation as the Minnesota statute
provides.578
Asserting that the existing libel laws were “inadequate effectively to suppress
evils resulting from the kind of business” in which Near engaged, Butler concluded that
the doctrine against previous restraints, if imposed in cases like Near’s, would
expose[] the peace and good order of every community and the
business and private affairs of every individual to the constant and
protracted false and malicious assaults of any insolvent publisher
who may have purpose and sufficient capacity to contrive and put
into effect a scheme or program for oppression, blackmail or
extortion.579
E. Denouement
By a single vote, Butler’s limited view of freedom of the press was relegated to an
historical footnote, and the principle that prior restraints are anathema to the Constitution
has been a bulwark of the legal system ever since. McCormick was jubilant:
The decision of Chief Justice Hughes will go down in
history as one of the greatest triumphs of free thought. The
Minnesota gag law was passed by a crooked legislature to protect
criminals in office and supported by a state court as feeble in
public spirit as it was weak in legal acumen.
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We must not blind ourselves to the fact that subversive
forces have gone far in this country when such a statute could be
passed by any legislature and upheld by any court, and must be on
guard against further encroachments.
The newspapers of America will realize the responsibilities
devolving upon them under this decision and will maintain and
increase the high principles which have guided them since the
inception of a free press.580
The June 2 Tribune carried a full banner headline, DECISION ENDS GAG ON
PRESS, with a full column on the front page and nearly two full pages inside.581 The
story included the full text of the opinion and dissent, the full text of ANPA’s resolution,
and an individual photograph of every Supreme Court justice.582 Favorable reaction was
reported from Minnesota Governor Floyd B. Olson583 and the National Editorial
Association, meeting in convention in Atlanta.584 And, of course, McCormick’s statement
was run in full, although modestly positioned between the Olson and NEA reaction
stories.585
Coverage continued on June 3 with the favorable reaction of various members of
Congress,586 an analysis of the recent “liberalization” of the Supreme Court by
Washington correspondent Arthur Sears Henning,587 and an editorial expressing the hope
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that the decision would “arrest, if it does not end, the efforts to cripple the guarantee of a
free press . . . .”588 More editorials followed.589
So did the congratulatory messages. Dewart wired McCormick the day after the
decision came down: “Congratulations on the decision of the Supreme Court upholding
your contention that the freedom of the press is not a political plaything. Since you did all
the work, you deserve all the credit.”590 To Seattle Times publisher Col. C.B. Blethen,
who had also sent a congratulatory wire on June 2, McCormick wrote: “As a five to four
decision, we just squeezed through. If Taft were still occupying Hughes’ place, we would
have been beaten.”591
Perhaps the most important message came from ACLU president Roger Baldwin.
The ACLU had been an early supporter of the Near litigation and, shortly before the
decision came down, circulated a pamphlet declaring: “Scandal and Defamation! The
Right of Newspapers to Defame/Unique Minnesota law empowers judges to suppress
papers by injunction/First such use of judicial power in American history/Chicago
Tribune takes the case to the U.S. Supreme Court, where it awaits decision.”592 Baldwin
sent the pamphlet “To the Editor” with a cover letter urging editors to comment on the
case and “the larger issues of freedom of speech and of the press on which the American
Civil Liberties Union bases its activity.”593
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Now Baldwin reminded McCormick of ACLU’s early role in the case and
expressed “delight[] with the outcome in the Supreme Court, even by so narrow a
margin.”594
On behalf of our entire Board, our liveliest appreciation of
the service you have rendered the cause of a ‘free press’ in this
country by thus backing the appeal. It was a victory by a
dangerously narrow margin, but, I have no doubt, a victory that is
decisive against the abuse of the injunctive process.595
McCormick wrote back thanking Baldwin for the letter and condemning the
Minnesota legislation as “merely another step in the demolition of private rights. . .”596
If the press had not acted when it did and with substantial
unanimity, I am afraid the law would have been enacted in one
State after the other and would probably have been held
Constitutional first by the State Supreme Courts and afterwards
when the law seemed so well established, by the United States
Supreme Court.
Let us hope that the Supreme Court decision in this case
marks the turning of the tide.597
Perhaps McCormick’s worst fears were exaggerated, but Near v. Minnesota still
stands as one of the great landmarks of First Amendment law to this day. Few people –
journalists or lawyers – are aware of the vital role that Col. Robert R. McCormick played
in shaping the prior restraint doctrine established by that opinion. And fewer still realize
that he was instrumental in mobilizing the mainstream press to litigate, not only in their
narrow commercial interests, but also in pursuit of their most fundamental rights to gather
and publish the news.
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Chapter 5 – Near’s Legacy: The Publishing Cases
The press wasted little time in consolidating the gains of Near. If there were any
remaining doubts about the incorporation of the First Amendment, the commitment of the
national press to constitutional litigation, and the application of free press protection
beyond prior restraints, they were quickly put to rest by the unanimous decision in
Grosjean v. American Press Co.598 Although Grosjean raised a constitutional challenge
to a punitive tax on newspapers, its importance extended far beyond mere business
matters or even the prior restraint issue in Near.
This chapter examines the legacy of Near, beginning with a wide variety of prior
restraint cases. Then, following a more detailed summary of Grosjean, we will survey
two other lines of cases – libel and privacy – that demonstrate the overwhelming success
of the institutional press in shaping First Amendment doctrine through constitutional
litigation – but only with respect to the right to publish without censorship or fear of
abusive punishment. The chapter concludes with a preview of the newsgathering cases,
which more often than not ended in failure.
A. The Prior Restraint Cases
For the first 35 years after Near v. Minnesota, no prior restraint cases related to
the news media reached the U.S. Supreme Court. The press had played no role, as litigant
or amicus, in prior restraint cases like Lovell v. City of Griffin599 in 1938, in which the
Court struck down a local Georgia ordinance prohibiting pamphleteering without a
permit, or Freedman v. Maryland600 in 1965, in which the Court so burdened the
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Maryland State Board of [Motion Picture] Censors that it was effectively eliminated. The
year after Freedman, however, the first press-related case that did reach the Court was –
in form, if not in substance – a subsequent punishment case. The offending material had
already been published and the editor arrested. Neither the Court nor amici made a prior
restraint argument, and neither even mentioned Near v. Minnesota. But for all that, the
true gravamen of Mills v. Alabama601 was prior restraint: a state anti-corruption statute
that was held to forbid a newspaper, on pain of criminal punishment, from publishing an
editorial on election day that advocated a particular outcome, one way or the other.
Perhaps the case was so clear to Justice Black, who wrote the opinion for a Court that
was unanimous as to the judgment, that no parsing of constitutional doctrine was
necessary. “It is difficult to conceive of a more obvious and flagrant abridgment of the
constitutionally guaranteed freedom of the press,” Black wrote.602 But throughout the
opinion, Black characterized the act as suppressing the press, muzzling the press,
silencing the press, and restricting a newspaper editor’s freedom to publish. And if the
act had not stopped the Post-Herald from publishing an election day editorial, it had
stopped others. In a separate opinion, Justice Douglas, joined by Justice Brennan, noted
that, according to amici Alabama Press Association and Southern Newspaper Publishers
Association, editorial comment on election day had been nonexistent in Alabama since
enactment.603 Prior restraint or not, the Court reversed the Alabama Supreme Court and
held the act – at least as applied in this case – unconstitutional.
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Today, Mills might be called a “no brainer”; the next prior restraint case to reach
the Supreme Court was anything but. In New York Times v. United States, 604 better
known as The Pentagon Papers case, the Court was called upon to prevent the Times and
The Washington Post from publishing an analysis of America’s involvement in the
Vietnam War commissioned by then-Secretary of Defense Robert McNamara. 605 The
Pentagon Papers, which were classified “top secret,” had been leaked to the newspapers
by Daniel Ellsberg, a Rand Corp. analyst who worked on the project before his change of
heart regarding the war.606
Ellsberg delivered a copy of the secret “History of U.S. Decision-Making Process
on Vietnam Policy” to Times reporter Neil Sheehan, who spent three months editing
documents and writing accompanying stories under highly secret conditions.607 When
first published on June 13, 1971, the Justice Department asked William Rehnquist, the
newly appointed assistant attorney general in charge of the Office of Legal Counsel, to
evaluate the Nixon administration’s options. According to David Rudenstine, Rehnquist,
who would later become Chief Justice of the United States, was principally guided by
Near v. Minnesota and the limited exceptions to its prohibition of prior restraints.608
Rehnquist advised that the administration could stop the Times from publishing
additional articles if it could persuade the courts that continued publication threatened
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national security in the same way that publishing battlefield information – one of Near’s
explicit exceptions – would do.609
When Justice notified the Times that it would take legal action if the paper did not
suspend publication, Times executives, editors, and in-house counsel met to decide
whether to comply or not.610 As soon as the decision was made to proceed with
publication, the Times’s in-house counsel, James Goodale, began assembling a legal
team: Yale law professor Alexander Bickel and Wall Street lawyer Floyd Abrams.611
Assistant U.S. Attorney Michael D. Hess was tapped to present the government’s case in
the U.S. District Court in Manhattan before Judge Murray Gurfein, an experienced
attorney, newly appointed to the bench, hearing his very first case as a judge.612
Gurfein granted the government a temporary restraining order on Tuesday, June
15,613 and scheduled a public hearing for Friday, June 18.614 In the meantime, The
Washington Post had obtained a copy of the documents from Ellsburg and published its
first story on that same Friday morning.615 That afternoon, the government asked the U.S.
District Court in Washington, D.C., to restrain the Post from further publication, but
Judge Gerhard A. Gesell refused.616 Later that night, Gesell was reversed by a panel of
three judges on the U.S. Court of Appeals for the D.C. Circuit. The court remanded the
case to Gesell to give the government an opportunity to substantiate its claim that
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publication would threaten national security.617 Judge J. Skelly Wright dissented. “This
is a sad day for America,” Wright wrote. “Today, for the first time in the 200 years of
our history, the executive department has succeeded in stopping the presses. It has
enlisted the judiciary in the suppression of our most precious freedom.”618
In New York, however, Gurfein would reach the opposite conclusion. On
Saturday, June 19, he dissolved the temporary restraining order and denied the
government’s motion for an injunction. Relying heavily on Near for his First
Amendment rationale, Gurfein wrote:
The security of the nation is not at the ramparts alone.
Security also lies in the value of our free institutions. A
cantankerous press, an obstinate press, a ubiquitous press must be
suffered by those in authority in order to preserve the even greater
values of freedom of expression and the right of the people to
know.619
The government appealed immediately to the U.S. Court of Appeals for the Second
Circuit, which stayed Gurfein’s order until June 21, then reversed on a 5-3 vote on
Tuesday, June 22. 620 The Second Circuit continued the restraining order and remanded
the case to Gurfein to determine whether any of the documents “pose such grave and
immediate danger to the security of the United States as to warrant their publication being
enjoined.”621
In Washington, Gesell had convened a second hearing on June 21 and announced
his decision later that afternoon. Declaring that the government had failed to prove that
publication would harm national security in any of the particulars that the government
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had claimed, Gesell denied injunctive relief.622 This time, Gesell’s decision was affirmed
on a 7-2 vote by the D.C. Circuit in a per curiam opinion on June 23.623 The case was
ready to proceed to the United States Supreme Court.
The Times petitioned for a writ of certiorari on Thursday, June 24, as well as an
emergency petition with Justice John M. Harlan, who was circuit justice for the second
circuit, both seeking to reverse the court of appeals’ order for a new hearing before Judge
Gurfein. The government also sought Supreme Court review to reverse the D.C.
Circuit’s decision in favor of the Post. The following day, the Supreme Court granted
both petitions and set oral argument for Saturday, but barred both newspapers from
publishing any further material from the Papers.624
In the Supreme Court, Bickel argued the case for the Times, William Glendon of
Royall, Koegell, and Wells, for the Post, and Solicitor General Erwin N. Griswold for the
United States. Amicus briefs were filed by the American Civil Liberties Union, the
National Emergency Civil Liberties Committee, and First Amendment Scholar Thomas I.
Emerson for 27 members of Congress who supported the Times. There were no briefs
from other members of the press or its associations, although the Reporters Committee
for Freedom of the Press – which would become one of the industry’s principal litigators
in years to come – had been organized the previous year.625
Citing Near and two other cases, the Supreme Court issued a brief per curiam
opinion, holding that
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‘Any system of prior restraints of expression comes to this
Court bearing a heavy presumption against its constitutional
validity.’ The Government ‘thus carries a heavy burden of
showing justification for the imposition of such a restraint.’ The
District Court for the Southern District of New York in the New
York Times case and the District Court for the District of Columbia
and the Court of Appeals for the District of Columbia Circuit in the
Washington Post case held that the Government had not met that
burden. We agree.626
Six justices joined the opinion; three dissented. Astoundingly, the justices wrote
nine separate opinions in the case, ranging from the absolutist positions of Justices Hugo
Black and William Douglas – who declared that “[e]very moment’s continuance of the
injunctions against these newspapers amounts to a flagrant, indefensible, and continuing
violation of the First Amendment”627 – to the outrage of Justice Harry A. Blackmun –
who warned the newspapers that “the nation’s people will know where the
responsibility… rests” for the dire consequences predicted by the government if
publication were allowed to continue.628
Near v. Minnesota was cited in every significant argument and every significant
opinion in the Pentagon Papers case. Most of the judges who heard the case agreed that
the government had failed to meet the standard for prior restraint established by Near, but
none could say exactly what that standard was. How close to “actual obstruction to its
recruiting service or the publication of the sailing dates of transports or the number and
location of troops” does classified, national security information have to come before
falling within the Near exception? After the Pentagon Papers case, we know only that
historical analysis is not close enough.
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Throughout his chronicle of the case, Rudenstine faults the government for
seeking to resolve the case on the broadest possible terms, that is, as near as possible to a
blanket proscription against publishing classified information – regardless of the true
dimensions of the threat.629 The government got nothing for its efforts; the press won a
smashing reaffirmation of the constitution’s disapproval of prior restraints, with the bar
now set at a very high level: classified government secrets, leaked to the press in
colorable violation of federal law,630 could not, without more particularized evidence of
the threat, be suppressed by injunction.
The case also made bona fide media defense bar stars of James Goodale and
Floyd Abrams, both of whom would continue to influence cases for decades.631 By the
time the next important prior restraint case reached the Supreme Court five years after the
Pentagon Papers case, the media defense bar would be well prepared to participate.
Much of that development would occur in the wake of the 1972 case of Branzburg v.
Hayes,632 the principal focus of Chapter 6, so the difference in that regard between the
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Pentagon Papers case in 1971 and Nebraska Press Association v. Stuart633 in 1976 is
striking.
Ironically, it was the press that sought a blanket rule on prior restraints in
Nebraska Press – a kind of mirror image of the blanket rule sought by the government in
Pentagon Papers. The Court did not oblige, but gave the press a powerful victory that
remains in force to this day.
The case began on Oct. 19, 1975, when a sociopath named Erwin Charles Simants
killed six members of the Henry Kellie family in Sutherland, Neb., then confessed to
anyone who would listen.634 The crimes, which included the rape of a ten-year-old girl,
was widely publicized by the local media in Sutherland, a town of 840 people, as well as
statewide and national media. Simants was arraigned in Lincoln County court in North
Platte, population 24,000, and both the defense and prosecution asked the court to restrict
what could be reported about the preliminary hearing in view of the intense coverage.635
Judge Ronald Ruff called a hearing for the evening of Tuesday, Oct. 21, to consider the
request and invited representatives of the local media to attend,636 without revealing the
existence of the formal motion to restrict reporting.637
Scherer recounts at some length how the local media mobilized in response to
Ruff’s invitation and the suggestion that he might restrict their reporting. Two of the
media representatives contacted, G. Woodson Howe, executive assistant to the president
of the Omaha World-Herald, and Joe R. Seacrest, editor of the Lincoln Journal, were
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members of the Nebraska Joint Press/Bar Committee on Free Press/Fair Trial. That
group had been formed some years before by the Nebraska State Bar Association and the
Nebraska Press Association. Howe and Seacrest were also active in Media of Nebraska,
a lobbying organization that represented print and broadcast outlets throughout the state.
According to Scherer, Media of Nebraska would become the primary conduit for the
collection and distribution of funding for the litigation that would ensue.638 The group’s
first order of business was retaining North Platte attorney Harold Kay to represent the
media at Ruff’s hearing that night.639
Kay was instructed to oppose any sort of gag order on coverage of the preliminary
hearing and, failing that, to seek more time to prepare a case against such an order. In the
meantime, he was to assure the judge that the press would voluntarily comply with the
“Nebraska Bar-Press Guidelines for Disclosure and Reporting of Information Relating to
Imminent or Pending Criminal Litigation,” established in 1970 to deal with free press/fair
trial issues. Among other things, the guidelines provided that reporting the existence of a
confession was inappropriate. 640
The following morning, Wednesday, Oct. 22, just before the preliminary hearing
was set to begin, Ruff issued his ruling: the press would be prohibited from publishing
any testimony or evidence adduced at the hearing or anything else about the case “other
than as set forth in” the guidelines – effectively making the voluntary guidelines
mandatory.641
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Even as the preliminary hearing proceeded, the press was debating their options.
On Thursday, Oct. 23, the Nebraska Press Association, along with the Nebraska
Broadcasters Association, members of both organizations and the two wire services,
Associated Press and United Press International, applied to be heard in Lincoln County
District Court, a higher court also in North Platte, regarding Ruff’s order.642 Judge Hugh
Stuart, who had been assigned to preside over Simants’s trial, convened a hearing that
night, but Omaha attorney Stephen McGill, who joined in Kay in representing the press
before Judge Stuart, made a tactical error in arguing that he would rather let a guilty
defendant go free than “deny freedom of speech.”643
Three days later, on Oct. 27, Stuart issued an opinion finding a clear and present
danger to Simants’ right to a fair trial from pretrial publicity, that is, publicity about the
proceedings before a jury could be empaneled. He terminated the Ruff order and
substituting his own, explicitly adopting the voluntary guidelines as a formal court order,
and specifically barring the press from reporting essentially all of Simants’s inculpatory
statements and any detail regarding the sexual assaults. The press was permitted to report
the existence of the gag order, but not its substance.644 For days later, on Oct. 31, the
press filed notice of appeal to the Nebraska Supreme Court and petitioned that court for a
writ of mandamus rescinding the gag order.645
The state supreme court, however, was in no rush to take the case and told the
media lawyers that it would not even consider their documents until Dec. 1. On Nov. 5,
the lawyers filed an emergency application for a stay of Stuart’s order to the U.S.
642
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Supreme Court.646 Justice Blackmun was circuit justice for the Eighth Circuit, however,
and he had famously dissented in the Pentagon Papers case. Following an unusually
rancorous exchange of orders between Washington and Lincoln, Blackmun issued a
partial stay of Stuart’s gag order on Nov. 20.647 Blackmun rejected the application of the
press-bar guidelines, but retained Stuart’s prohibition on publishing Simants’s confession
and other inculpatory statements.648 The following day, the media lawyers asked the
entire U.S. Supreme Court to vacate so much of Blackmun’s order as would prohibit
publication of information learned in open court or from public records.649
In Lincoln, meanwhile, the Nebraska Supreme Court heard arguments in the
appeal on Nov. 25, and five days later, on Dec. 1, issued its own version of the gag order.
Focusing on dicta in Branzburg v. Hayes to the effect that reporters “may be prohibited
from attending or publishing information about trials” if necessary to ensure a fair trial,
the court prohibited publication of Simants’s confessions to law enforcement, his
“admissions against interest,” and “other information strongly implicative of the accused
as the perpetrator of the slayings”650 – whatever that meant.
As Blackmun’s order expired on its own terms as soon as the Nebraska Supreme Court
acted, the media lawyers, McGill and James L. Koley, filed an application with the U.S.
Supreme Court to stay the Nebraska gag order and asked the Court to treat all previously filed
papers as a petition for certiorari.651 After a brief delay, the Court granted certiorari on Dec. 12,

646

Id. at 73.
Id. at 78-79.
648
Id. at 81-82.
649
Id. at 94.
650
Id. at 89.
651
Id. at 96-97.
647

131

although it denied the media’s request for a stay or expedited consideration.652 As a result, there
would be no decision until Simants’s trial was over; the gag order would remain in effect until a
jury was empanelled.653
To present the case before the Supreme Court, the Nebraska Press Association had
retained E. Barrett Prettyman, Jr., an experienced Supreme Court litigator who was already
involved in this case through amicus curiae Reporters Committee for Freedom of the Press
(RCFP). Within days of Ruff’s original gag order, RCFP – now five years old – had sent a
lawyer, Larry Simms, to Omaha to work with the media lawyers there.654 RCFP initially hired
Prettyman to write its amicus brief to the high court, but it made more sense for him to serve as
co-counsel with McGill and Koley. Prettyman would present the oral arguments for the
Nebraska press, with Floyd Abrams arguing for the National Broadcasting Co. and the 60 or so
national media organizations that filed amicus briefs in the case.655 Although Abrams had
worked on the Pentagon Papers case, this would be his first oral argument before the Supreme
Court.656 Seven amicus briefs were filed, representing the ACLU and groups of media
organizations led by ANPA, RCFP, The Tribune Co., The Washington Post Co., and the
National Press Club.657 All of the amicus briefs supported the press, although Solicitor General
Erwin Griswold joined the brief for the state of Nebraska.
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Notwithstanding the apparent unanimity of the press at this stage of the proceedings,
RCFP was criticized for its aggressive role in the Nebraska Press case by none other than Fred
Friendly, who would become the leading chronicler of Near v. Minnesota.658 Friendly, who had
been with Edward R. Murrow at CBS and was then teaching at Columbia University and a
consultant for the Ford Foundation, called for “reasonable people to work out differences” that
had resulted in the gag order.659 With Ford support, Friendly had launched a series of television
broadcasts about media cases that emphasized mediation and compromise, putting him at odds
with the “absolutist” approach of RCFP Executive Director Jack Landau and others in the
organization. Floyd McKay points out that the conflict between Friendly’s neutrality and
RCFP’s strident support for the press cost the organization Ford Foundation funding in the mid1970s.660
There are several accounts of the Court’s deliberations in the Nebraska Press case,661 and
they differ in several particulars. Scherer says all of the justices thought the Nebraska gag order
was unconstitutional;662 Woodward and Armstrong say Justice Rehnquist initially disagreed.663
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At least three justices – Brennan, Stewart and Marshall – and perhaps five – Stevens and White –
initially supported the press position that all gag orders restricting reports of criminal
proceedings should be held impermissible under the First Amendment.664 But Chief Justice
Burger was adamant that the Court should not issue a blanket declaration that all gag orders were
per se unconstitutional.665 Blackmun, Rehnquist and Powell supported the Chief, who had
assigned the opinion to himself. Ultimately, White gave Burger the fifth vote, while Stevens
concurred in the judgment only.666
Even though the press did not get the blanket ruling they sought, the test that Burger’s
opinion established for gag orders has proved to be adequate to prevent such a case from ever
reaching the Supreme Court again. To begin, Burger borrowed a formulation of the “clear and
present danger” test applied by Judge Learned Hand in the Dennis v. United States: “whether the
gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is
necessary to avoid the danger.”667 Then he translated that formula into a three-factor analysis that
lower courts must follow before issuing a gag order. Specifically, he said, a court must consider
in express findings the nature and extent of pretrial news coverage; whether other measures
would be likely to mitigate the effects of unrestrained pretrial publicity; and how effectively a
restraining order would operate to prevent the threatened danger.668 While the prohibition was
not absolute, no trial court has been able to meet that test.
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Simants, incidentally, was convicted, but his conviction was overturned because a sheriff
improperly fraternized with the sequestered jury;669 on retrial, he was found not guilty by reason
of insanity.670
If Nebraska Press was the last “classic” prior restraint case involving the press to
reach the Court, there have been others that arguably involved prior restraints. For
example, the Court refused to prohibit a reporter from publishing his own secret grand
jury testimony after the grand jury’s term had ended, despite a state law to the
contrary.671 More recently, and much more significantly, the Court struck down Federal
Election Commission regulations that restricted certain campaign expenditures on the
ground that they essentially restricted free speech in the controversial Citizens United v.
FEC.672 With the support of some press amici,673 particularly broadcasters, Justice
Kennedy cited Near v. Minnesota to liken the rules to a prior restraint.
This regulatory scheme may not be a prior restraint on
speech in the strict sense of that term, for prospective speakers are
not compelled by law to seek an advisory opinion from the FEC
before the speech takes place. As a practical matter, however,
given the complexity of the regulations and the deference courts
show to administrative determinations, a speaker who wants to
avoid threats of criminal liability and the heavy costs of defending
against FEC enforcement must ask a governmental agency for
prior permission to speak. These onerous restrictions thus function
669
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as the equivalent of prior restraint by giving the FEC power
analogous to licensing laws implemented in 16th- and 17th-century
England, laws and governmental practices of the sort that the First
Amendment was drawn to prohibit. Because the FEC's “business is
to censor, there inheres the danger that [it] may well be less
responsive than a court – part of an independent branch of
government-to the constitutionally protected interests in free
expression.” When the FEC issues advisory opinions that prohibit
speech, “[m]any persons, rather than undertake the considerable
burden (and sometimes risk) of vindicating their rights through
case-by-case litigation, will choose simply to abstain from
protected speech-harming not only themselves but society as a
whole, which is deprived of an uninhibited marketplace of ideas.”
Consequently, “the censor's determination may in practice be
final.” [citations omitted]674
On the other hand, the Court prohibited a newspaper from publishing confidential
information it received through the discovery process, although it conceded that the same
information was fair game if acquired through conventional reporting.675 The Court also
upheld the authority of Congress to prohibit the press from publishing color
reproductions of U.S. currency,676 and it permitted a high school principal to censor
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articles on pregnancy and divorce, where the student newspaper involved was part of the
journalism curriculum.677
Prior restraint may also be implicated in so-called “compelled speech” cases. For
example, the Court struck down a state statute giving candidates a right of reply to
adverse newspaper editorials at least partly because such “compelled speech” would
constrain the paper from publishing what it wanted to publish.678 Broadcasting, however,
was – and continues to be – treated differently. The Court had previously upheld a
federal regulation requiring the same kind of right of reply with respect to radio and
television stations, and would later uphold a federal statute requiring broadcasters to sell
airtime to candidates for federal office.679 However, the Court also held that broadcasters
could not be required to accept paid issue advertising if they chose not to as a matter of
policy,680 and it struck down an FCC rule prohibiting public broadcasting stations from
editorializing.681
The role of press amici in the “right of reply” cases is worth further examination
here. In Red Lion Broadcasting Co. v. Federal Communications Commission, 682 the
broadcast “right of reply” case, the Court reviewed and affirmed an FCC decision
requiring a Pennsylvania broadcaster to give an author free airtime to respond to
accusations of communist tendencies in a syndicated broadcast under a policy known as
the “Fairness Doctrine.” At the same time, it heard a constitutional challenge to the rules
by the Radio and Television News Directors Association (RTNDA), which had been
677
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successful in the U.S. Court of Appeals for the Seventh Circuit.683 CBS and NBC filed
separate briefs as joint respondents with the RTNDA, but the ACLU, the AFL-CIO, and a
coalition of religious organizations filed amicus briefs supporting the right of reply.684
There was no participation by the print media in either case. When their ox was being
gored in Miami Herald Publishing Co. v. Tornillo, 685 however, the print press came out
in force to oppose Florida’s newspaper “right of reply” statute, supported by the
broadcasters and the ACLU. 686 To be completely fair, the press’s inclination and ability
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generally to mobilize for litigation had grown exponentially between 1969 and 1974, but
there is no question that the print and broadcast industries did not always see their
interests as identical.687
In all of these cases, as in Near v. Minnesota, the government tried to prevent the
press – directly or indirectly – from publishing. That the press succeeded in defeating
these efforts more often than not is a testament to the legacy of Near and the efforts of
Col. McCormick and those journalists and lawyers who followed his example. But
success in these cases also reflects the disfavor with which courts have viewed prior
restraint cases since Blackstone.688 To see how the legacy of Near extended
constitutional protection beyond prior restraints and into the realm of subsequent
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punishment – conceding that those categories are fluid at the margins – we have to return
to the 1930s.
B. The Bridge to Subsequent Punishment:
Grosjean v. American Press
Louisiana Gov. Huey Long’s first attempt to stifle the newspapers that opposed
his absolute control over Louisiana politics occurred two years after his election and one
year before Near was decided by the U. S. Supreme Court. In June 1930, Long had two
bills introduced in state legislature: one, similar to the Minnesota “gag law,” permitted
courts to enjoin the publication of any newspaper deemed “malicious, scandalous, or
defamatory” by the government or private individuals; the other imposed a fifteen percent
tax on the newspapers’ gross advertising revenues.689 With McCormick’s committee
leading the national response,690 ANPA denounced the bills as “the boldest and most
flagrant measures ever aimed at the freedom of American newspapers.”691
Both bills died in committee;692 the gag law could never be resurrected after the
Near decision, but the tax bill was not a classic prior restraint of the sort Near held
unconstitutional and would resurface in 1934. Long was then U.S. Senator, but his
animosity toward the opposition press in Louisiana was undiminished, and he took the
necessary steps to restore his power in the state legislature.693 The Long forces introduced
a bill imposing a two percent “license tax” on the gross advertising receipts of
newspapers with 20,000 weekly circulation or greater, 694 affecting only the New Orleans

689

CORTNER, supra note 50, at 2.
See supra notes 470-73 and accompanying text.
691
CORTNER, supra note 50, at 1.
692
Id. at 4.
693
Id. at 76.
694
297 U.S. at 240.
690

140

and Shreveport dailies that were most outspoken in their opposition to the Long
machine.695 Final passage occurred on July 9, with Long standing inside the rail on the
house floor exhorting his supporters to “Vote yes.”696
Both the Louisiana Press Association and the ANPA condemned the tax, with
Editor & Publisher calling for carrying the case all the way to the U.S. Supreme Court if
necessary.697 The affected dailies began coordinating their legal efforts as soon as the tax
became law, retaining a battery of prominent lawyers to plan strategy.698 Eberhard P.
Deutch, who represented the New Orleans Item-Tribune crafted the First Amendment
argument, relying heavily on Near as “the leading decision in the country, if not the
world, on freedom of the press.”
[I]ts general language is so enlightening on the general principle of the
freedom of the press, that it cannot help but have an important bearing on
the decision in the instant case, since it holds, in effect, that any slight
infringement, direct or indirect, of the freedom of the press will invalidate
legislation…. [There] can be no proper discussion of any point involving
the freedom of the press without including the foregoing decision.699
Although Deutsch overstated Near’s import somewhat, he correctly identified its
indispensability to the First Amendment argument. Perhaps even more important in the
end was Deutsch’s historical analysis of the use of taxation as a mechanism for control,
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culminating in the quotation from Chief Justice Marshall that “the power to tax is the
power to destroy.”700 But Deutsch was overruled by the legal strategists, who determined
that their best hope of victory lay in a provision of the Louisiana constitution prohibiting
discrimination in taxation, supported by the Equal Protection Clause of the Fourteenth
Amendment to the U.S. Constitution.701 The majority of lawyers felt Near was just not a
strong enough precedent, but they agreed to let Deutsch develop his case further.
Significantly, Deutsch enlisted the help of ANPA and its general counsel, Elisha
Hanson, in addition to several ANPA members and schools of journalism.702 Hanson
was originally retained as the Washington representative of the association in 1923 by the
ANPA Committee on Federal Laws.703 Hanson had been a Washington correspondent for
the Chicago Tribune from 1913 to 1917, and secretary to Sen. Medill McCormick from
1917 to 1922, and, according to Emery, would come to “eclipse” Col. McCormick as “the
leading exponent of freedom of the press” in his capacity as ANPA general counsel.704
With the additional research and staff support, Deutsch persuaded his fellow Louisiana
lawyers to pursue both the discrimination and press freedom issues in court.705
Given the improbability of a fair shake in state court, the newspapers brought
their lawsuit before a three-judge district court of the type established by Congress in
1910 to hear constitutional challenges of state law.706 The suit was styled American Press
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Co., a fairly neutral newspaper that Long said he would not have taxed if he could have
found a way to avoid it,707 versus Alice Lee Grosjean, Louisiana Supervisor of Public
Accounts and, supposedly, Long’s mistress.708 The court issued a temporary restraining
order to prevent the collection of taxes before the case could be heard709 and scheduled a
hearing for the fall.710
The state had outlined its case in a motion to dismiss that focused on the court’s
lack of jurisdiction and denied the tax was impermissibly discriminatory. Cortner points
out that Charles J. Rivet, serving as a special assistant attorney general for the case, failed
to mention the press freedom issue because he was unaware that Near had applied the
First Amendment guarantees to strike down a state law.711 The newspapers had all
submitted affidavits to the courts on the discrimination issue, while affidavits of ANPA
president Howard Davis of the New York Herald Tribune and Dean Carl. W. Ackerman
of Columbia University School of Journalism concentrated on the First Amendment
issue.712
At the Nov. 23 hearing, Rivet argued for the state; Deutsch and Esmond Phelps of
the New Orleans Times-Picayune argued for the newspapers, with Hanson in attendance.
On March 22, 1935, the court announced a decision that found for the newspapers on the
discrimination issue alone.713 Fortunately for the newspapers, the state appealed the
decision to the United States Supreme Court, rather than merely amending the statute to
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remove the discriminatory effect.714 Long was assassinated on Sept. 8, 1935, before the
Supreme Court could hear the case, but Rivet proceeded with the case for the state.715
Hanson, rather than Deutsch, joined Phelps to argue for the newspapers.716
The oral arguments proceeded along the same lines as those before the district
court, and the justices were about to rule on the same ground. Sutherland wrote a
majority opinion, but, according to Cortner, a concurring opinion by Benjamin Cardozo
on First Amendment grounds, was so persuasive that Sutherland redrafted his opinion to
incorporate most of Cardozo’s language. The decision was unanimous.
After rejecting Rivet’s procedural arguments, Sutherland turned to the
constitutional questions.717 Calling the First Amendment issue a “question of the utmost
gravity and importance,” Sutherland reaffirmed Near’s holding on incorporation.718 He
then went into a lengthy exegesis on the history of repression through licensing and
taxing the press, embodying much of Deutsch’s research on those subjects. 719 Based on
the framers’ knowledge of that history, Sutherland said it was clear that that First and
Fourteenth Amendments were meant to preclude government from adopting any form of
previous restraint such as that “effected by these two well-known and odious
methods.”720
While the press is subject to ordinary forms of taxation, this was not an ordinary
form of tax, “but one single in kind, with a long history of hostile misuse against the
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freedom of the press.” The Louisiana tax, he said, is a “deliberate and calculated device
in the guise of a tax to limit the circulation of information to which the public is entitled
by virtue of the constitutional guaranties.”721 Finding the tax thus unconstitutional
because it abridged the freedom of the press, the Court saw no reason to consider the
discrimination claim.722
Sutherland’s opinion in Grosjean was a complete victory for the
institutional press as constitutional litigator. Its direct legacy was the 1983 case of
Minneapolis Star & Tribune Co. v. Minnesota Commissioner of Revenue,723 in
which the Court held that a use tax on newsprint and ink violated the First
Amendment simply because it singled out the press for special treatment. Unlike
Grosjean, there was no hint of a “any impermissible or censorial motive on the
part of the legislature” in the Minnesota case.724 Knight-Ridder Newspapers and
ANPA supported the publisher with amicus briefs, as did the ACLU and local
civil liberties groups.725
The Court reached a similar conclusion four years later in Arkansas
Writers’ Project, Inc. v. Ragland,726 striking down an Arkansas tax scheme that
exempted some members of the press, but not others, based on their content.
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There were no amicus briefs supporting the petitioner, although a number of state
governments filed briefs supporting Arkansas.727 In 1991, however, the cable
television industry protested another Arkansas tax that discriminated among
media, without reference to content, but the Supreme Court rejected cable’s
arguments.728
But Grosjean’s legacy is hardly limited to tax cases. Grosjean boldly took
First Amendment doctrine through the door that Near had left open when it
defined liberty of the press as “principally although not exclusively, immunity
from previous restraints or censorship.”729
It is impossible to concede that by the words “freedom of the
press” the framers of the amendment intended to adopt merely the narrow
view then reflected by the law of England that such freedom consisted
only in immunity from previous censorship; for this abuse had then
permanently disappeared from English practice. …
Judge Cooley has laid down the test to be applied – “The evils to
be prevented were not the censorship of the press merely, but any action of
the government by means of which it might prevent such free and general
discussion of public matters as seems absolutely essential to prepare the
people for an intelligent exercise of their rights as citizens…”730
In the next two sections, we will see how the press’s constitutional litigators used
that doctrine successfully to win the majority of contempt, libel and privacy cases that
reached the United States Supreme Court.
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C. The Contempt Cases
The earliest evidence of a dramatic change in the Supreme Court’s attitude toward
the First Amendment guarantees in subsequent punishment cases can be found by
examining the “contempt by publication” cases that reached the Court before and after
Near. Near itself was not the instrument of that change; indeed, Chief Justice Hughes
acknowledged the validity of “contempt by publication” in his opinion.731 But Near’s
conclusive recognition of incorporation and its assertion that freedom of the press is
broader under the Constitution than under the common law732 certainly contributed to the
philosophical swing.
According to Blackstone, “the method, immemorially used by the superior courts
of justice, of punishing contempts by attachment” included the power to punish
“speaking or writing contemptuously of the court or judges acting in their judicial
capacity.”733 Although, as Gleason points out, legal historians have found no sound basis
for that assertion in earlier case law, contempt by publication was well established by the
19th Century.734
In simplest terms, contempt by publication is a crime that is committed by
criticizing a judge in a pending judicial proceeding in a manner the judge finds to be
calculated to embarrass, hinder, or obstruct the court in the administration of justice or
otherwise reduce its authority or dignity. This use of the contempt power was called
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“constructive” or “consequential” contempt, rather than “direct” contempt, because the
contemptible act took place outside of the courtroom.735
In 1831, a striking abuse of the contempt power prompted Congress to enact a
statute to remove the power of constructive contempt from federal judges by restricting
the contempt power to acts “in the presence of the said courts, or so near thereto as to
obstruct the administration of justice.”736 Gleason notes that, in the first half of the 19th
Century, judges’ use of the contempt power was also held in check by three factors: the
tradition of freedom of the press, a widespread distrust of judges and lawyers, and the
threat of the power of the press.737
Most of the states also enacted statutes restricting contempt, with 23 of the 30
states adopting such acts by 1860,738 and 34 of 45 by the end of the century.739 Judges,
however, often ignored those statutes as contrary to their inherent powers or interpreted
them so narrowly as to be meaningless. After the Civil War, judges used the contempt
power with increasing frequency against newspapers; by the end of the century, courts in
17 states had reasserted the power to punish contempt by publication.740
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In 1907, the Supreme Court heard Patterson v.Colorado,741 the first contempt-bypublication case to reach that court. The alleged contempt was the publication of articles
and a cartoon that purportedly “reflected upon the motives and conduct of the Supreme
Court of Colorado in cases still pending and were intended to embarrass the court in the
impartial administration of justice.”742 Attorneys for the publisher raised the common law
privilege of fair comment and charged the court with ignoring the state contempt
statute.743 They also claimed a right under both the U.S. and Colorado constitutions to
prove that the allegations in the articles were true.744 Attorneys for the state denied the
authority of the legislature to limit the inherent power of the court and denied the
authority of the U.S. Supreme Court even to review the decision.745
The state also argued:
While freedom of the press, like that of freedom of speech, is
necessary to the perpetuation of a republican form of government, this
does not mean that either can be carried to such an extreme as to impede,
embarrass, or unjustly influence the due and orderly administration of
justice, or prejudice the rights of litigants in pending cases, for the latter
would more surely impair the existence of our government than the
former.746
Justice Oliver Wendell Holmes, writing the opinion of the court and dismissing
the publisher’s writ of error for lack of jurisdiction, declined to decide whether the First
Amendment had been incorporated through the Fourteenth, but indicated that it would
make no difference in this case. The main purpose of the constitutional provisions on
freedom of speech and the press, he said, is “to prevent… previous restraints upon
741
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publication… and they do not prevent the subsequent punishment of such as may be
deemed contrary to the public welfare.”747 Moreover, Holmes said, freedom from prior
restraint extends “as well to the false as to the true; the subsequent punishment may
extend as well to the true as to the false.”748 Writing in dissent, Justice John Marshall
Harlan reiterated the incorporation argument he had made in 1897;749 Justice Brewer
would have found jurisdiction on other grounds and considered the merits.750
More than a decade later, in 1918, the Court granted certiorari to review a
contempt conviction against the Toledo Newspaper Co. and the editor of its Toledo
News-Bee for criticizing a federal district court’s handling of a dispute involving street
cars.751 The U.S. Court of Appeals for the Sixth Circuit affirmed the lower court’s
decision, and the U.S. Supreme Court affirmed in turn. Chief Justice Edward D. White
wrote that the 1831 act’s requirement that the contemptuous behavior occur “so near” the
court as to obstruct justice did not actually change the prevailing law and was thus
satisfied by conduct having a tendency to obstruct the discharge of the court’s duty,
wherever it occurred.752
As to the publisher’s argument that the articles in question were immune from
liability for contempt because, as matters of public concern, they were protected by
freedom of the press, White wrote that the argument itself contains the
contention that the freedom of the press is the freedom to do wrong with
impunity and implies the right to frustrate and defeat the discharge of
747
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those governmental duties upon the performance of which the freedom of
all, including that of the press, depends. The safeguarding and
fructification of free and constitutional institutions is the very basis and
mainstay upon which the freedom of the press rests, and that freedom,
therefore, does not and cannot be held to include the right virtually to
destroy such institutions. It suffices to say that, however complete is the
right of the press to state public things and discuss them, that right, as
every other right enjoyed in human society, is subject to the restraints
which separate right from wrong-doing.753
Holmes dissented on factual grounds; Brandeis concurred in Holmes’s opinion.754
Twenty-three years went by before the next contempt by publication case reached
the Supreme Court, and the Court’s approach to the First Amendment had changed
utterly. The change had begun with the World War I era sedition cases and the
emergence of the “clear and present danger” standard in the great Holmes and Brandeis
dissents.755 Gitlow and Near had conclusively settled the incorporation question,756 and
Grosjean showed that the Court would no longer view freedom of the press as a mere
prohibition of prior restraints.757 In addition, the press itself had become active in First
Amendment litigation.
In April 1941, the Court overruled White’s holding in Toledo Newspaper Co.; the
language “so near thereto” in the federal contempt statute would henceforth mean what it
said: criminally contemptuous acts had to be in or physically near the courtroom.758
Although none of the contempt cases to reach the High Court after Nye involved the
federal statute, the Court applied the principle to the state contempt cases that reached the
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Court. On December 8, the day after Pearl Harbor was attacked, the Supreme Court
announced its decision in Times-Mirror Co. v. Superior Court and Bridges v.
California.759 With ANPA and the ACLU filing amicus briefs, the press would win that
case and the next two, and contempt by publication would cease to be a threat to press
freedom.
In Bridges, as the consolidated opinion is best known, the U.S. Supreme Court
reviewed two contempt convictions on certiorari to the California Supreme Court. The
Los Angeles Times had been held in contempt for three editorials about a case in
progress; labor leader Harry Bridges was held in contempt for a telegram he sent to the
Department of Labor regarding a pending case. Both defendants argued that their free
expression rights under the First Amendment and Fourteenth Amendments had been
violated. Borrowing now established doctrine from the sedition cases, Justice Black
wrote for a 5-4 majority that contempt by publication could not be punished absent a
“clear and present danger,” that is, “the substantive evil must be extremely serious and
the degree of imminence extremely high.”760
The worst of the editorials, Black said, merely threatened future adverse criticism
if the court granted probation to two union members jailed for assaulting nonunion truck
drivers. The basis for punishing the publication as contempt was its “inherent tendency,”
said the trial court, or its “reasonable tendency,” said the state supreme court, to interfere
with the orderly administration of justice. Even if that were the standard, rather than
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“clear and present danger,” Black said, it would be an exaggeration to apply it here.
Given the Times’s hostility to labor unions, such criticism would be expected anyway. 761
Four years later, in Pennekamp v. Florida,762 a unanimous court reversed the
decision of the Florida Supreme Court affirming the contempt conviction of the Miami
Herald and its associate editor for two editorials and a cartoon criticizing a trial court for
being too lenient toward criminals and gambling establishments in three cases that had
already been dismissed, although a new indictment had been obtained in one of them and
trial was pending. Again, the ACLU filed an amicus brief. This time, however, ANPA’s
General Counsel, Elisha Hanson, argued the case for the Herald, and major newspapers
throughout the country – although not The New York Times or The Washington Post –
editorialized in support of the decision despite the crush of war news.763
Justice Reed wrote the opinion of the court, which applied the “clear and present
danger” standard;764 Justice Frankfurter, who had dissented in Bridges, now concurred in
the opinion on factual grounds, while still resisting the standard.765 Justices Murphy, who
accepted the standard, and Rutledge, who seemed to accept it, also wrote separate
concurrences.766 There was no chief justice at the time Pennekamp was decided, and
Justice Jackson did not participate. But Jackson would render his opinion of the press in
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no uncertain terms in Craig v. Harney,767 the last of the press-related contempt by
publication cases to reach a decision in the U.S. Supreme Court.768
In Craig, the Court reversed the Texas courts’ conviction of the publisher,
editorial writer, and reporter of the Corpus Christi Caller-Times for criticizing a Texas
judge’s repeatedly rejecting the jury’s verdict in a civil case. Justice William O. Douglas
wrote the 6-3 majority opinion, which closely tracked its predecessors, and Murphy’s
concurrence averred that the First Amendment “outlawed” summary contempt.
Frankfurter dissented again, this time joined by Chief Justice Vinson, but it was Justice
Robert H Jackson’s separate dissent that revealed the growing recognition of the press as
an interest group in its own right:
It is doubtful if the press itself regards judges as so insulated from
public opinion. In this very case the American Newspaper Publishers
Association filed a brief amicus curiae on the merits after we granted
certiorari. Of course, it does not cite a single authority that was not
available to counsel for the publisher involved, and does not tell us a
single new fact except this one: “This membership embraces more than
700 newspaper publishers whose publications represent in excess of eighty
per cent of the total daily and Sunday circulation of newspapers published
in this country. The Association is vitally interested in the issue presented
in this case, namely, the right of newspapers to publish news stories and
editorials on cases pending in the courts.”
This might be a good occasion to demonstrate the fortitude of the
judiciary.769
Lofton suggests that, while the Court continued to express concern for unfair
publicity, it was telling trial courts that the threat of contempt was the wrong remedy.
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“Not until the 1970s was the contempt citation to be significantly revived as judges again
attempted to control the press by issuing restrictions against printing what they perceived
would interfere with the administration of justice.”770
D. The Libel Cases, Part 1
No expansion of First Amendment protection into what had been the exclusive
province of common law is more celebrated than the constitutionalization of libel law.
And no constitutional libel case is more celebrated than the 1964 case of New York Times
v. Sullivan.771 Part 1 briefly reviews the common law of libel and the first expansion of
common law protections in the late 18th and early 19th Centuries. Then it summarizes the
Sullivan case, again focusing on the role of the press in moving the litigation forward,
and concludes with a survey of constitutional libel cases between 1964 and 1974. Part 2
brings the survey up to date.
Only two civil libel cases involving the press reached the Supreme Court before
Sullivan. In 1909, the Court reversed the decision of the U.S. Court of Appeals for the
Seventh Circuit that had affirmed a federal trial court’s refusal to award damages for a
libelous newspaper advertisement.772 And 50 years later, the Court upheld the
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decision of the South Dakota Supreme Court that Section 315 of the Federal
Communications Act immunized broadcasters from libel suits for campaign speech the
broadcaster was forbidden to censor.773 In neither case did the Court consider the
constitutionality of state libel law under the First and Fourteenth Amendments. 774
While state libel law varied in its particulars from state to state, the typical state
law required the plaintiff to prove three elements: (1) that the defendant published the
offending statement, (2) that the statement was “of and concerning” the plaintiff, and (3)
that the statement was defamatory, that is, tended harm a person’s reputation, to expose
that person to distrust, hatred, contempt, ridicule, or obloquy, or to injure that person in
his office, occupation, business or employment.775 If a plaintiff could prove those three
elements, the burden shifted to the defendant to prove that the statement was either true
or privileged. Privileges accorded to the press – such as the privilege to accurately report
government pronouncements or to criticize politicians and entertainers – were always
“qualified,” that is, could be defeated by a showing of malice. No showing of fault was
required; falsity and injury to reputation were presumed.
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It had never been seriously contended that this common law formulation violated
the First Amendment, and this description essentially described the state of the law of
Alabama before 1964.776 As noted earlier, Gleason’s study shows that the press’s
principal efforts with respect to libel law in the 19th and early 20th Centuries were directed
toward expanding the common law privileges.777 Two turn-of-the-century cases bear
particular mention for their influence on the Sullivan decision: Post Publishing Co. v.
Hallam778 and Coleman v. MacLennan.779 In Hallam, the U.S. Court of Appeals for the
6th Circuit had held that criticism of public officials was privileged only if the underlying
facts were true. In Coleman, the Supreme Court of Kansas held that facts relating to
matters of public interest – honestly believed to be true – are privileged even if false, and
that any comment based on those facts would also be privileged. These ideas, and the
cases that followed one or the other model, would provide the inspiration for the
revolution in First Amendment doctrine that Justice Brennan began in New York Times v.
Sullivan.780
On March 29, 1960, The New York Times carried a full-page advertisement called
entitled “Heed Their Rising Voices,” in support of African-American students at
Alabama State College in Montgomery who were trying to integrate public facilities in
the face of white violence. The ad appeared over the names of sixty-four prominent
persons. Among other charges, the ad accused “Southern violators” of bombing the
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home of Martin Luther King, arresting him for trivial offenses, and charging him with
perjury.781
Asserting that “violators” had to mean the police, attorneys for Gov. John
Patterson and for City Commissioner L.B. Sullivan, who was responsible for the police in
Montgomery, wrote the Times demanding a retraction. Alabama law required public
officials to demand a retraction before seeking punitive damages. The Times did print a
retraction on the demand of Gov. John Patterson, but said it believed that nothing in the
ad referred to Sullivan. When the Times asked for a clarification, Sullivan filed suit
against the Times asking for $500,000 in damages. He also sued the four Alabama
ministers whose names appeared on the ad so the case could not be removed to federal
court. Patterson and two others filed similar suits, so from this ad alone, the Times was
potentially liable for $3 million.782 And these were not the only lawsuits filed against the
Times and other members of the press; Lewis estimates that, by the time Sullivan was
decided in 1964, “Southern officials had brought nearly $300 million in libel actions
against the press.”783
The Times was represented by Louis M. Loeb, a partner in the Wall Street firm of
Lord, Day & Lord; for local counsel, the Times chose Birmingham lawyer T. Eric Embry.
M. Roland Nachman, Jr., of Montgomery represented Sullivan. Before the trial, the
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Times tried to get off the hook by challenging the court’s personal jurisdiction over the
newspaper because there was insufficient nexus between the paper and the state of
Alabama. It might have lost on this issue anyway, but it was facing a segregationist
judge, Walter B. Jones, who was so determined to find jurisdiction that he overruled his
own procedure treatise to do it.784
During the three-day trial, much of the testimony focused on the element of
identification. Sullivan insisted that “Southern violators” implied the police, and as the
elected city commissioner responsible for the police, further implicated him. Witnesses
were called who testified that they thought the ad was “of and concerning” Sullivan and
that, if they believed the charges, it would have lowered him in their estimation. Sullivan
also put on testimony to show that the accusations the ad allegedly made against Sullivan
were false, anticipating the Times’s truth defense. Jones overruled the Times’s objections
that the ad never said that Sullivan or the police had anything to do with those things.785
There were mistakes in the ad, most of them as trivial as mistaking “The Star
Spangled Banner” for “My Country Tis of Thee.” The most serious mistake was the
allegation that the dining hall of Alabama State University had been padlocked to starve
the protesting students into submission.786 The Times’s advertising acceptability manager
testified that he had not checked the facts because the ad was prepared by a reputable
agency and the signatories were certified (apparently without authorization) by noted
civil rights leader A. Philip Randolph.787
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In his charge to the jury, Jones removed the issue of defamation on the ground
that the challenged statements were libelous per se and thus did not require a jury
decision. He also refused to let the jury consider the defense of truth; the Times had
conceded error with respect to the padlocking and thus failed to meet its burden as a
matter of law. Damages were also presumed, as was typical under the common law, so
the case went to the jury with instructions that the ad was libelous, false and injurious.788
The jury had to decide only whether the Times published the ad, whether it was
“of and concerning” Sullivan, and, if so, how much to award. The jury found that
Sullivan had been libeled and awarded him $500,000.789 Significantly, the jury was not
asked to specify whether the award represented compensatory or punitive damages. The
Times asked for a new trial, which Jones ultimately denied, but not before ordering the
ministers’ property confiscated and sold at auction because they neglected to file a
separate motion for a new trial.790
After Jones denied the Times’s motion for a new trial, the Times appealed to the
Alabama Supreme Court on a number of grounds, primarily the jurisdictional question,
but also including a First Amendment argument. The Alabama Supreme Court affirmed,
agreeing with Jones and the jury in every respect, and explicitly finding no First
Amendment protection for libel.791
The question at this point was whether the case could or should be appealed to the
U.S. Supreme Court on constitutional grounds; to resolve it, the Times enlisted the
support of Prof. Herbert Wechsler of Columbia University. The Times’s legal team had
788
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made a constitutional argument before the Alabama Supreme Court, but it had been
summarily dismissed. Now Wechsler wanted to make the First Amendment argument
the focus of his petition for certiorari, but, according to Lewis, the Times brass was
hesitant. “To my amazement,” Wechsler told Lewis, “the Madisonian and Jeffersonian
doctrines had not penetrated to the upper reaches of The New York Times.”792 Publisher
Orvil Dryfoos, however, apparently persuaded the Times executives to go along with
Wechsler.793 It would not be the last time that the Times was less than fully supportive of
constitutional litigation.794
Once he had the green light, Wechsler took over the case and began preparing the
petition for certiorari. Lewis says it was actually Marvin Frankel, Wechsler’s former
student and now colleague at Columbia, whose insight – that Alabama libel law, as used
in this case, could be redefined as a sedition law – would carry the day.795 In his petition
for certiorari, Wechsler wrote:
The decision of the Supreme Court of Alabama gives a scope and
application to the law of libel so restrictive of the right to protest and to
criticize official conduct that it abridges the freedom of the press, as that
freedom has been defined by the decisions of this Court. It transforms the
action for defamation from a method of protecting private reputation to a
device for insulating government against attack. If the judgment stands,
its impact will be grave – not only upon the press but also upon those
whose welfare may depend on the ability and willingness of publications
to give voice to grievances against the agencies of governmental power.
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The issues are momentous and call urgently for the consideration and
determination of this Court.796
The Supreme Court agreed to hear the case.797
There was little doubt that the Court would reverse; the only question was
“how?” Wechsler’s brief had advanced two possibilities: that the Court require
public officials to prove that they suffered a financial loss because of the libel,
called “special damages”; or to prove that the defendant knew the statement was
false at the time of publication, called “actual malice.”798 In one of the amicus
briefs, The Washington Post endorsed the second alternative, urging the Court to
protect otherwise defamatory statements where “honestly made in the belief that
they are true.”799 The Chicago Tribune also filed an amicus brief, reinforcing
Wechsler’s fundamental argument: that the Alabama libel applied to public
officials amounted to a sedition law.800 The ACLU also filed an amicus brief in
support of the Times.801
Sullivan’s brief emphasized that the Constitution did not protect libelous
statements, which was in accordance with every previous pronouncement by the
Supreme Court, and accused “The Times and its powerful corporate newspaper
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friends” of claiming for themselves alone an “absolute privilege” to defame all
public officials.802 While the briefs of the Times and amici focused on
newspapers, Wechsler denied at oral argument that the constitutional protection
he sought was limited to the press. But he did not deny that the privilege he
sought was absolute, although he argued that even a lesser privilege would require
reversal.803
In the end, the Court divided precisely along the fault line of absolute or
qualified privilege. Writing for the Court, Justice William O. Brennan fully
accepted Wechsler’s sedition analogy, noting that the “court of history” had found
the Sedition Act of 1798 unconstitutional and that Congress had remitted all fines
paid in Sedition Act convictions.804 But instead of an absolute immunity,
Brennan adopted one of Wechsler’s lesser arguments, one suggested by Coleman
v. MacLennan:
The constitutional guarantees require, we think, a Federal
rule that prohibits a public official from recovering damages for a
defamatory falsehood relating to his official conduct unless he
proves that the statement was made with ‘actual malice’ – that is,
with knowledge that it was false or with reckless disregard of
whether it was false or not.805
Brennan also declared that this new fault standard must be proved by clear
and convincing evidence, a departure from the typical civil standard of proof: a
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preponderance of the evidence.806 In an even greater departure, Brennan applied
the new standards to the evidence adduced in the trial court and, finding it
wanting, declared the Times not liable, rather than remanding the case for a new
trial. There was no way the Court was going to allow this politically charged case
to go back to Alabama.807
Three justices – Black, Douglas, and Arthur Goldberg – wrote separately
that the immunity extended to criticism of public officials, whether intentionally
false or not, should be absolute.808 It is perhaps a great irony that, had these three
great defenders of freedom of the press won the day, New York Times v. Sullivan
might have been a brilliant repudiation of the doctrine of seditious libel – and
nothing more. It is inconceivable that the Court would have extended an absolute
privilege for libelous speech in any other context, and there is no compelling
reason for the wholesale change in libel law that followed Sullivan, except
perhaps to require a showing of negligence or other culpable behavior rather than
holding newspapers strictly liable, even without fault, as the common law had
done.
The first libel case to follow Sullivan gave no hint of the revolution to come.
Garrison v. Louisiana,809 which came eight months later, was a criminal libel case in
which the flamboyant New Orleans district attorney, Jim Garrison, accused state judges
of inefficiency and laziness. He was convicted under a state criminal libel law that

806

Id. at 285-86.
Id. at 284-85. See LEWIS, supra note 52, at 147-48.
808
376 U.S. at 293, 297 (Black, J., and Goldberg, J., concurring). Justice Douglas joined
both concurring opinions.
809
379 U.S. 64 (1964).

807

164

permitted punishment of false or, if made with common law malice, that is, ill-will or
spite, even truthful criticism of public officials. There were no significant constitutional
issues raised by Garrison’s conviction that were not already raised by the Times verdict in
Alabama, or, for that matter, any other sedition or contempt case. The Supreme Court
reversed, with Brennan applying the Sullivan rules to criminal libel. Black and Douglas
concurred, but again wrote that all seditious libel laws were unconstitutional. Douglas
suggested that, with the Garrison decision, the Court ought to overturn the 1952 case of
Bauharnais v. Illinois,810 affirming a criminal libel statute that punished hate speech;
otherwise, Garrison is of little consequence to the story of libel and no particular
consequence for the press.811
The next case, Rosenblatt v. Baer,812 added little to the constitutional analysis
except to help lower courts distinguish a public official, who was required to prove actual
malice, from a mere public employee, who was not. The Court held that the question
turned on whether the public has an independent interest in the qualifications and
performance of the plaintiff, beyond the interest it has in all public employees.813 The
judge, not a jury, would decide that in every case,814 and states could not exempt their
own officials from the burden of actual malice by defining public official as a matter of
state law.815
The case that began to change the common law libel doctrine significantly was
not technically a libel case at all; the cause of action was, rather, a close relative called
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“false light,” which is usually grouped with privacy cases. In Time, Inc. v. Hill,816 the
plaintiff did not allege that he had been defamed by a Life magazine story, but that the
coverage showed his family’s horrific story in a false light, which constituted an
actionable invasion of privacy.
In 1952 the Hill family – husband, wife and five children – were held hostage in
their suburban Philadelphia home by three escaped convicts. The Hills were not harmed;
in fact, they were treated reasonably well by their captors. A year later, however, a book
called Desperate Hours dramatized their experience, but added an episode of violence
against the father and verbal abuse of a daughter. The novel led to a Broadway play and
ultimately a Hollywood movie starring Frederic March and Humphrey Bogart.817 To
avoid the publicity, the Hills moved from Philadelphia to Connecticut, but to no avail.
The last straw was an article in Life magazine featuring photos of the cast of the play in
the Hills’s old home. One showed a convict roughing up a Hill son. Another showed a
daughter biting a convict’s hand to make him drop his gun. And a third showed the
father throwing the gun out of a window. While none of these things actually happened
to the Hills, the copy and photo captions made the connection apparent.818
Hill sued for false light invasion of privacy under a broadly interpreted New York
privacy statute and won a $75,000 judgment. An appeals court held the award excessive
and remanded for a new trial. On retrial, the Hills won $30,000, which was affirmed on
appeal. Time, Inc., petitioned for certiorari on First Amendment grounds, and the
Supreme Court agreed to hear the case. Writing for the Court, Justice Brennan said the
816
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“constitutional protections for speech and press precluded the application of [state
privacy law] to redress false reports of matters of public interest in the absence of proof
that the defendant published the report with knowledge of its falsity or reckless disregard
for the truth.”819 Only three members of the 6-3 majority signed onto the actual malice
standard. Two others would have held that the First Amendment rules out any false light
action,820 while the sixth would have permitted the Hills to prevail on a showing of
negligence.821 Three justices dissented.822
How did Brennan justify the application of the actual malice standard to this case?
“The guarantees for speech and press are not the preserve of political expression or
comment upon public affairs, essential as those are to healthy government,” Brennan
said, but – particularly where nondefamatory material is concerned – to matters of public
interest generally.823 This surgical separation of the actual malice standard and the
sedition analogy opened the door for the Court to hold five months later – in two cases
decided in the same opinion – that the actual malice standard applied to “public figure”
libel plaintiffs as well as public official plaintiffs.
In Curtis Publishing Co. v. Butts,824 the well-known Georgia football coach,
Wally Butts, was awarded $60,000 in compensatory and $400,000 in punitive damages in
a libel action against the Saturday Evening Post, which accused him of fixing a game
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between Alabama and Georgia. Butts was technically employed by a private corporation
and was not a public official.
In Associated Press v. Walker, a politically prominent retired general, Edwin
Walker, was awarded $500,000 in compensatory and $300,000 in punitive damages in a
suit against AP for accusing him of encouraging rioters at the University of Mississippi
protesting the enrollment of a black student. Butts won his case; Walker did not,825 but
the effect of the two terribly divided opinions was to extend the Sullivan rule to public
figures as well as public officials.
Both Butts and Walker were very well known figures at the time, “household
words” in some quarters, and few doubted that they were public figures. Such celebrities
have come to be called “all purpose public figures,” but the standard applies as well to
so-called “limited purpose public figures,” comprising those plaintiffs whose position or
“purposeful activity amounted to a thrusting of his personality into the 'vortex' of an
important public controversy.” The Court has justified the extension of the actual malice
standard to public figures on several grounds: public figures often play an influential role
in ordering society, public figures have ready access to mass communications media,
citizens have a legitimate and substantial interest in the conduct of public figures, and
public figures assume the risk of exposure to criticism.826
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Later that year, the Court heard a little remembered case alleging that the editor of
the Beckley, W.Va., Post-Herald libeled a candidate for public office in three editorials
regarding the controversial issue of drinking water fluoridation. In a per curiam opinion
in Beckley Newspapers Corp. v. Hanks,827 the Court held that lower courts had woefully
misinterpreted its new standard and reversed a judgment against the newspaper. The
following year, the Court clarified the meaning of reckless disregard for the truth in the
non-press case of St. Amant v. Thompson.828 Reckless disregard can be found, the Court
said, if the “defendant in fact entertained serious doubts as to the truth of his publication”
but published anyway.829
The next libel case taken by the Supreme Court also added nothing to the new
constitutional doctrine, but Greenbelt Cooperative Publishing Association v. Bresler830
began to expose a fissure in the Court that would only grow worse as the decade wore on.
In Bresler, the weekly newspaper Greenbelt News Review accurately reported the use of
the term “blackmail” at a public meeting to describe a developer’s negotiating position
with the local government.
The developer had argued that, because the paper knew he had committed no such
crime, the paper should be held liable for knowingly publishing a false and defamatory
statement. The jury agreed, and the judgment on the verdict was affirmed by the
Maryland Court of Appeals. The U.S. Supreme Court reversed, again finding that the
jury was improperly instructed as to malice, but adding that use of the term “blackmail”
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in that context was not actionable.831 Justice Potter Stewart wrote the opinion for the
Court; Black and Douglas, as usual, concurred in the judgment while continuing to
oppose the “actual malice” standard. But the most significant opinion was Justice Byron
R. White’s. Agreeing that the jury instructions were flawed, White concurred in the
judgment, but he criticized the Court’s holding on “blackmail,” and, indirectly, the press
itself. White took the Court to task for
immuniz[ing] professional communicators from liability for their
use of ambiguous language and their failure to guard against the
possibility that words known to carry two meanings, one of which
imputes commission of a crime, might seriously damage the object
of their comment in the eyes of the average reader. I see no reason
why the members of a skilled calling should not be held to the
standard of their craft and assume the risk of being misunderstood
– if they are – by the ordinary reader of their publications.832
This would be the first of a succession of increasingly hostile attacks on the press
from White, which resumed early the following year with three libel decisions handed
down the same day. In Monitor Patriot Co. v. Roy,833 the Supreme Court reversed a New
Hampshire Supreme Court decision upholding a jury verdict finding the Concord
Monitor liable for calling a candidate for office a “former small-time bootlegger.” In
Time, Inc., v. Pape,834 the Court reversed a decision of the U.S. Court of Appeals for the
Seventh Circuit holding that Time magazine’s failure to make clear that charges against a
Chicago police official reported in the magazine were merely allegations, rather than
official findings, raised a jury question as to actual malice. And in Ocala Star-Banner
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Co. v. Damron,835 the Court reversed a Florida decision finding the newspaper liable for
falsely reporting that a mayor and candidate for office had been charged with perjury.
In all three cases, Stewart wrote the majority decision, while Black and Douglas
offered their usual absolutist concurrences. Harlan dissented in Pape, but White’s
concurrence in Roy and Damron could only be read as another gratuitous slap at the
press.
The First Amendment is not so construed, however, to award merit badges
for intrepid but mistaken or careless reporting. Misinformation has no
merit in itself; standing alone it is as antithetical to the purposes of the
First Amendment as the calculated lie. Its substance contributes nothing
to intelligent decisionmaking by citizens or officials; it achieves nothing
but gratuitous injury.836
Notwithstanding White’s growing irritation, the Court’s most generous libel
ruling came a few months later in Rosenbloom v. Metromedia,837 in which a plurality of
the Court applied the principle of Time, Inc. v. Hill to defamatory speech. Rosenbloom
was a Philadelphia distributor of nudist magazines who initiated a libel suit against a
local radio station for falsely describing books seized from him as “obscene” when a
criminal court had ruled otherwise. Because Rosenbloom was neither a public official
nor a public figure, the trial judge imposed a mere negligence standard and the jury
awarded him $750,000. The U.S. Court of Appeals for the Third Circuit reversed,
indicating that because the broadcast concerned matters of public interest and were made
under deadline pressure, the actual malice standard applied despite Rosenbloom's status
as a private citizen.
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The Supreme Court affirmed, 5-3, but only a plurality of three – Brennan, who
wrote for the Court, joined by Chief Justice Burger and Harry Blackmun – endorsed the
Third Circuit’s reasoning. Black offered his usual concurrence, although Douglas did not
participate in the case. Dissenting, Marshall, Stewart, and Harlan rejected Brennan’s
extension of the actual malice rule to matters of public interest, which they found to
burdensome on judges, and argued that states should be free to set their own standards for
private figure libels so long as they did not find liability without fault – essentially, a
negligence standard.838 The dissenters differed from each other only on the issue of
punitive damages.
White’s concurrence in the judgment found all the opinions “displaced more state
libel law than necessary,” and he would have affirmed solely on the ground that this case
involved the “official actions of public servants.” Again, White had a word for the press:
Some members of the Court seem haunted by fears of selfcensorship by the press and of damage judgments that will threaten
its financial health. But technology has immeasurably increased
the power of the press to do both good and evil. Vast
communication combines have been built into profitable ventures.
My interest is not in protecting the treasuries of communicators but
in implementing the First Amendment by insuring that effective
communication which is essential to the continued functioning of
our free society.839
The Rosenbloom doctrine only lasted three years. By 1974, the Court had taken a
decided turn to the right. Even before Rosenbloom, President Nixon had replaced Earl
Warren with Warren Burger and Abe Fortas with Harry Blackmun (then considered
conservative). After Rosenbloom, Black and Harlan died, and Nixon appointed Lewis
Powell and William Rehnquist to replace them. That was the posture of the Court when
838
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Gertz v. Robert Welch, Inc.,840 was decided, and it quickly repudiated the Rosenbloom
plurality opinion. The press might have been forgiven for thinking the unbroken string of
libel victories would go on forever, but it stopped at Gertz. Even so, the Court only
rolled the Rosenbloom standard back as far as the Marshall and Harlan dissents; most of
the gains of the past decade were preserved.
Elmer Gertz was a lawyer who was hired to sue the Chicago policeman who had
killed his clients' son. The right-wing John Birch Society magazine, American Opinion,
charged Gertz with a Communist-inspired conspiracy to discredit the police and, among
other charges, falsely claimed Gertz had a police record. The trial court originally found
for Gertz as a matter of law, leaving only the amount of damages to the jury. Then the
judge changed his mind, deciding that the actual malice standard applied under the
Rosenbloom plurality rule, and entered judgment notwithstanding the verdict for the
magazine. The U.S. Court of Appeals for the Seventh Circuit affirmed, but the Supreme
Court reversed.841
Writing for the 5-4 majority, Powell used a traditional tort law balancing analysis
to conclude that actual malice should not be applied in private plaintiff/public issue cases.
Public people have more access to the press for rebuttal, so the state has a greater interest
in protecting private people; public people must accept certain consequences of their
involvement in public affairs that private people need not accept. He also cited
Marshall's dissent in Rosenbloom for the proposition that the Court should not be making
content-based decisions on what information is relevant to self-government. Instead,
Powell said, states can define the appropriate standard of liability, as long as they do not
840
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impose liability without fault, that is, any libel plaintiff must prove at least negligence on
the part of the defendant. Powell also said that no compensatory damages could be
awarded without proof of injury, and no presumed or punitive damages could be awarded
without proof of actual malice. “In short, the private defamation plaintiff who establishes
liability under a less demanding standard than [actual malice] may recover only such
damages as are sufficient to compensate him for actual injury.”842
Blackmun voted with Powell, although his sympathies were with Brennan, in
order to create a 5-4 majority ruling and eliminate the uncertainty in the lower courts.
Brennan and Douglas dissented; Brennan would have applied actual malice under the
Rosenbloom doctrine, while Douglas would provide absolute immunity for matters of
public interest. Burger and White also dissented, but on the ground that states should be
free to adopt their own standards for private libels; both said that the jury's verdict should
be reinstated. White was especially upset, and his hostility toward the press reached its
zenith. Likening the relationship between the public and the press to David and Goliath,
White excoriated the Court for its “evisceration of the common-law libel remedy for the
private citizen,” thus “remov[ing] from his legal arsenal the most effective weapon to
combat assault on personal reputation by the press establishment.”843
I fail to see how the quality or quantity of public debate will be
promoted by further emasculation of state libel laws for the benefit
of the news media. If anything, this trend may provoke a new and
radical imbalance in the communications process. It is not at all
inconceivable that virtually unrestrained defamatory remarks about
private citizens will discourage them from speaking out and
concerning themselves with social problems. This would turn the
First Amendment on its head.844
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Since Gertz was a private figure, a new trial was required. On retrial, the jury
found actual malice and awarded $100,000 in compensatory and $300,000 in punitive
damages.
We pause for a moment in this discussion of the libel cases to take stock of the
doctrinal changes made by the Court in the 1964-74 decade, all presumably commanded
by the First Amendment, and the role of the press in shaping those changes. When the
decade began, the elements of libel were three: publication, identification (“of and
concerning”), and defamation. At the end of the decade, a fault requirement had been
added: actual malice, by clear and convincing evidence, for public figures and anyone
seeking punitive damages; and negligence or more for private citizens, at least where
matters of public interest were concerned. While the Court would not explicitly say so
until 1986, the fault standard implied a fifth element: falsity. If the burden was now on
the plaintiff to prove fault, and no fault could be found with a true statement, the burden
had already shifted to the plaintiff to prove that the statement was not true.845 Finally, the
Court added injury to the plaintiff as a sixth element to be proved where only negligence
was shown.
And what role did the press play in these dramatic changes, in the
constitutionalization of libel law? Apart from the seminal Sullivan decision itself, there
were no amicus briefs filed by the press on behalf of their colleagues (or by anyone on
behalf of the plaintiffs) in any of the libel decisions. Judging from the stature of the
lawyers on both sides, these were not exactly low stakes cases. Among the more
prominent media representatives were Bernard G. Segal of Philadelphia, who represented
845
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Metromedia in Rosenbloom, and also counted Bell Telephone, NBC, and RCA as clients;
Don H. Reuben of Chicago, who represented Time, Inc., in Pape, and had been on the
Tribune Co.’s brief in Sullivan, along with Howard Ellis; Edward Bennett Williams of
Washington, D.C., who represented the Concord Monitor in Roy, and was for years the
leading counsel for The Washington Post; Thurman Arnold of Washington, D.C., who
represented Beckley Newspapers against Hanks, and who had headed Roosevelt’s
Antitrust Division, served on the U.S. Court of Appeals for the D.C. Circuit and founded
the firm of Arnold & Porter; Herbert Wechsler of New York, who represented Curtis
Publishing Co. against Butts soon after representing The New York Times in Sullivan; and
William P. Rogers of New York, who represented the Associated Press against Walker,
and served as Eisenhower’s Attorney General and Nixon’s Secretary of State. There
were some very well known attorneys on the other side of these cases as well, including
Ramsey Clark, who represented Rosenbloom against Metromedia, and served as
President Johnson’s Attorney General; Richard M. Nixon, who represented Hill against
Time, Inc., and became President of the United States; and numerous locally prominent
“superlawyers.”
When this series of cases began, the media defense bar was not well organized; by
the end of the decade, that had changed dramatically, but Gertz did not directly involve
the mainstream press and, in any event, the leading media organizations that might have
filed briefs were far more concerned with another case that was announced the same day
as Gertz: Miami Herald v. Tornillo, the “right of reply” case discussed in Part A of this
chapter.846 Indeed, White’s “David and Goliath” analogy and his use of the term “press
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establishment” may have been inspired by the sheer number and prominence of the
amicus briefs filed in that case. His concurring opinion in Tornillo suggested as much,
even as he took another shot at Gertz.
To me it is a near absurdity to so deprecate individual
dignity, as the Court does in Gertz, and to leave the people at the
complete mercy of the press, at least in this stage of our history
when the press, as the majority in this case so well documents, is
steadily becoming more powerful and much less likely to be
deterred by threats of libel suits.847
We end this digression with a word about why we have focused so much on
Justice White. In all of the libel opinions discussed here, White’s opinions were either
concurrences or dissents and of no legal significance. As we will see in the next chapter,
however, White became the Court’s point man on newsgathering, beginning with the
1972 case of Branzburg v. Hayes,848 and at least one reason why the press fared so poorly
in those cases.
E. The Libel Cases, Part 2
Following Gertz, the Court continued to adjust and clarify the doctrine and related
procedural issues for another 17 years, with the institutional press playing a much more
active role as amicus curiae, yet losing more than twice as many cases as it won. In Time,
Inc. v. Firestone,849 Time magazine misidentified the grounds for divorce of a wealthy,
publicity-seeking heiress; Time won the case because the Florida courts had failed to
explicitly consider the publisher’s fault. Doctrinally, however, the press lost some
ground when the Court declared the plaintiff a private figure because her divorce was a
private, not public, controversy – notwithstanding the press conferences she held during
847
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the proceeding. In Herbert v. Lando,850 CBS lost a bid to limit a public figure libel
plaintiff’s ability to probe deeply into the editorial process and state of mind of the
journalists and editors during discovery. The opinion, reversing the U.S. Court of
Appeals for the Second Circuit, exposed the actual malice rule as a double-edged sword;
if the plaintiff had to prove knowing falsity or reckless disregard for the truth, Justice
White wrote for the majority, he could not be deprived of the opportunity to gather that
state-of-mind evidence.851 The importance of this case was not lost on the press
generally, which turned out en masse in a futile attempt to limit the costly discovery
process in libel cases.852
In two 1979 cases decided the same day, ANPA and ASNE filed amicus briefs
urging the Court to affirm lower court decisions declaring libel plaintiffs to be public
figures and, in the absence of actual malice, granting summary judgment to the
defendants; in both cases, the Court reversed. In Hutchinson v. Proxmire,853 the Court
held that the Speech and Debate Clause did not immunize a United States senator from
liability for statements made off the Senate floor and that the senator’s attack on the
850
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plaintiff’s scientific research did not make the plaintiff a public figure. In Wolston v.
Reader’s Digest Association,854 the Court held that the nephew of convicted Soviet spies
was a private figure even though he had previously been convicted of contempt for
failing to respond to a subpoena.
In 1984, the Court decided two libel cases raising jurisdictional issues related to
libel litigation; again, the press lost both cases. In Keeton v. Hustler Magazine, Inc.,855
the Court allowed a New York plaintiff to take advantage of New Hampshire’s unusually
long, six-year statute of limitations to file a libel suit there against a nationally circulated
magazine over the objection of press amici led by CBS, Inc.856 The same day, in Calder
v. Jones,857 the Court agreed with Actress Shirley Jones that the California courts had
jurisdiction to hear her libel case against the National Enquirer, which is published in
Florida but also circulated nationally. Contrary to the position advocated by amicus
Reporter’s Committee for Freedom of the Press,858 the Court affirmed a state court
opinion that the First Amendment had no bearing on the jurisdictional question. The
following month, the press fared rather better in Bose Corp. v. Consumers Union,859 in
which the Court affirmed a lower court ruling that appellate courts must conduct an
independent review of the entire record to determine whether the actual malice standard
was met with “convincing clarity,” rather than apply the “clearly erroneous” standard
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usually prescribed by state law. The case involved a disparaging review of the plaintiff’s
loudspeakers that appeared in Consumer Reports magazine. Floyd Abrams wrote the
amicus brief for the press, led by The New York Times; the ACLU also filed in support of
Consumer Reports.860
But the press lost a major case the following year when the Court held that
Gertz’s prohibition against the award of presumed or punitive damages without a
showing of actual malice does not apply to matters of private concern – in this case, an
erroneous credit report. In Dun & Bradstreet v. Greenmoss Builders, Inc.,861 the Court
rejected arguments to the contrary by The Washington Post as amicus; the Post had
devoted most of its brief, however, to an even more futile argument that punitive
damages should never be awarded in a libel case.862 Dow Jones, publisher of The Wall
Street Journal, also filed an amicus brief in the case,863 fully agreeing with both the
Post’s positions. More significantly, Dow Jones, as well as the relatively new
Information Industry Association, 864 argued that Dun & Bradstreet’s status as a “nonmedia” actor whose speech was “of a commercial or economic” nature should not have a
bearing on the Court’s decision.865
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The Vermont Supreme Court had concluded that the Gertz rule did not apply to
non-media defendants, and the U.S. Supreme Court asked the parties to address the
question in that form. Ultimately, however, the Court decided against making the
distinction based on status, but rather on whether the information was public or private in
nature. Chief Justice Burger and Justice White concurred, although both asserted that
Gertz should be over-ruled altogether; Brennan, Marshall, Stevens, and Blackmun
dissented. Powell’s decision for the Court was joined only by Justices Rehnquist and
O’Connor. What makes Dun & Bradstreet so problematic, however, is not merely its
holding with respect to presumed and punitive damages, but the specter it raises that
some future Court will hold, as at least one state court has suggested,866 that Gertz’s
requirement that state courts impose a fault standard in all libel cases may be waived
where both the plaintiff and the matters at issue are deemed private.
Sure enough, the Court added to this concern in its very next libel case. In
Philadelphia Newspapers v. Hepps,867 the Court held that a private figure plaintiff bore
the burden of proving the falsity of links to organized crime alleged in a series of five
articles that ran in The Philadelphia Inquirer. That plaintiffs carried such a burden had
been widely taken for granted as long as a fault element was imposed, but the
Pennsylvania Supreme Court held that requiring proof of fault did not necessarily imply
requiring proof of falsity and that Pennsylvania’s unusual statutory presumption of falsity
did not offend the First Amendment. The U.S. Supreme Court reversed, giving the press
an major victory. But Justice O’Connor’s opinion revived the media/non-media
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distinction and limited the scope of the holding to media defendants and matters of public
concern.868
Press amici – and they were legion – argued that the Pennsylvania rule would
force media defendants to calculate not whether what they print is true, but rather
whether they will be able to prove in court that what they print is true. They also argued
that there is no rational justification for presuming the falsity of any defamatory speech,
so any such presumption would violate due process;869 that a presumption of falsity
effectively nullified the Gertz safeguards, particularly the fault element, since, as a
practical matter, juries were inclined to find negligence in any inaccurate report;870 and
that the problems raised by the Pennsylvania statute applied with even greater force to
broadcasters, who were required to work under tighter deadline pressure.871
Two months later, the press won an important procedural decision holding that
the “clear and convincing” evidentiary standard for actual malice must be considered by
trial courts in deciding whether to grant summary judgment in lieu of trial. As press
amici pointed out in Anderson v. Liberty Lobby, Inc.,872 the actual malice standard is a
“purposefully difficult standard to meet” and its proper application – including the “clear
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and convincing” evidentiary standard – avoids much “burdensome, punitive litigation”
through pretrial disposition.873 Ironically, Justice White wrote the opinion for the
majority; Justice Brennan dissented, as did Chief Justice Burger and Justice Rehnquist
separately, although for reasons having more to do with the practicalities of litigation
than with First Amendment concerns.874
Two years later, in 1988, the Court imposed the actual malice standard in another
non-libel case. Like Time v. Hill, more than 20 years earlier, Hustler Magazine v.
Falwell875 did not come to the Court as a libel case, but rather sounded in a different tort,
“intentional infliction of emotional distress.” Televangelist Jerry Falwell had sued
Hustler Magazine and its iconoclastic publisher, Larry Flynt, for a mock advertisement
that appeared in the magazine. The parody was modeled after a series of legitimate ads
for the liqueur Campari that were in wide circulation at the time; celebrities spoke of their
“first time,” describing their first taste of Campari in terms that suggested their first
sexual experience. In the Hustler ad, Mr. Falwell was the celebrity and the “first time”
he recounted described sex with his mother in an outhouse. Falwell sued for libel and
intentional infliction of emotional distress; the jury rejected the libel claim, specifically

873

Brief Amici Curiae of Am. Newspaper Publishers Ass’n, Am, Soc’y of Newspaper
Editors, Ass’n of Am. Publishers, CBS Inc., Chi. Trib. Co., Dow Jones & Co., Inc., the
Hearst Corp., the Mag. Publishers Ass’n, the Miami Herald Publ’g Co., Nat’l Broad. Co.,
Inc., Newsweek, Inc., the N.Y. Times Co., the Reporters Comm. for Freedom of the
Press, Soc’y of Prof’l Journalists/Sigma Delta Chi, Time, Inc., Times Mirror Co., and
Westinghouse Broad. and Cable, Inc., Anderson v. Liberty Lobby, Inc., at 3, 477 U.S.
242 (1986)(No. 84-1602), 1985 WL 669018.
874
477 U.S. at 265 (Brennan, J., dissenting).
875
485 U.S. 46 (1988).

183

finding that the parody could not reasonably be construed as factual, but found Hustler
liable for intentional infliction of emotional distress.876
On appeal, the U.S. Circuit Court for the Fourth Circuit affirmed, rejecting
Hustler’s argument that the First Amendment required a showing of actual malice, even
where the tort is not technically libel. As urged by two amicus briefs from the press,877
the U.S. Supreme Court reversed. Writing for a unanimous Court, at least as to the
judgment, Chief Justice Rehnquist held that the First Amendment precluded public
figures from recovering damages under a theory of intentional infliction of emotional
distress for a publication that does not contain a false statement of fact made with actual
malice.878 Concurring in the judgment, Justice White wrote that the actual malice
standard was irrelevant to the case, which could have been decided simply as a parody
protected by the First Amendment.879 White’s reluctance to extend New York Times v.
Sullivan any further than necessary, and his narrow view of the holding in Hustler, would
be critical to the decision in Cohen v. Cowles Media,880 discussed in Chapter 7.
The press would not be so fortunate in the next case. In Harte-Hanks
Communications v. Connnaughton,881 decided the following year, the Court reviewed a
finding of actual malice in a libel case brought in federal court by a disappointed office
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seeker against the Hamilton, Ohio, Journal News, for a story accusing the candidate of
“dirty tricks” in the late election. A properly instructed jury found the newspaper liable,
and the U.S. Court of Appeals for the Sixth Circuit affirmed. Despite the protestation of
the newspaper and press amici to the contrary,882 a unanimous U.S. Supreme Court held
that the appellate court had reviewed the trial record de novo as required by the Bose883
case. The best the press got out of Harte-Hanks was a declaration from the Court that
“highly unreasonable conduct constituting an extreme departure from the standards of
investigation and reporting ordinarily adhered to by responsible publishers” did not, in
itself, constitute actual malice, but was merely evidence of actual malice.884 That
formulation, taken from Justice Harlan’s opinion for the Court in Butts,885 had apparently
confused the Sixth Circuit court.886
The following year, the press lost another libel case that turned on a
misunderstood dictum from an earlier case; this time, the misleading phrase was Justice
882
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Powell’s statement in Gertz that “there is no such thing as a false idea.”887 In Milkovich
v. Lorain Journal,888 a columnist for the newspaper implied that a local wrestling coach
had committed perjury at an administrative hearing. Because the column was clearly
styled as an opinion column, the lower courts dismissed the coach’s libel suit against the
newspaper. In a 6-2 opinion, the U.S. Supreme Court reversed, finding the label
“opinion” inadequate to insulate the newspaper from liability. Writing for the Court,
Chief Justice Rehnquist held that libel doctrine already provided enough protection for
opinion that was not susceptible of proof, one way or the other, or was mere rhetorical
hyperbole. However, Rehnquist wrote, a provable statement merely cast as opinion –
such as, “In my opinion, Jones is a liar” – can support a libel action.889 The national
press, as well as the ACLU, argued for the formal preservation of the fact/opinion
dichotomy,890 while the Ohio press argued that the Court had no jurisdiction to reverse an
Ohio Supreme Court’s contrary decision regarding an opinion privilege.891 Both
arguments were futile.
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In the last libel case covered by this study, Masson v. New Yorker Magazine,
Inc.,892 the journalism community was sharply divided, although the institutional press
closed ranks behind The New Yorker. In an article for the magazine, journalist Janet
Malcolm admittedly fabricated direct quotations purporting to have been uttered in the
course of her interview with well-known psychiatrist Jeffrey Masson. Masson sued on
the ground that the alleged quotations were defamatory, but the trial court granted
summary judgment for The New Yorker on the ground that the alleged quotations were
either substantially true or rational interpretations of ambiguous conversations. The U.S.
Court of Appeals for the Ninth Circuit affirmed, but the U.S. Supreme Court reversed and
remanded, holding that several of the fabricated quotes raised a jury question as to actual
malice. The press, however, could take heart from the Court’s conclusion that even
a deliberate alteration of the words uttered by a plaintiff does not equate
with knowledge of falsity for purposes of [finding actual malice] unless
the alteration results in a material change in the meaning conveyed by the
statement. The use of quotations to attribute words not in fact spoken
bears in a most important way on that inquiry, but it is not dispositive in
every case.893
In this case, a number of journalists and journalism professors – incensed by the
notion that fabricated quotations served any First Amendment interests – urged the Court
to reverse.894 But the institutional press, arguing that journalistic standards or ethics had
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no place in the First Amendment analysis, urged the Court to affirm the decisions of the
lower courts.895 In the end, the institutional press probably got more out of Masson than
many conscientious journalists and academics thought was deserved.
There were few dramatic changes in constitutional libel doctrine after Gertz; most of the
cases involved clarification: where was that elusive line between public and private
figures, how deeply could libel plaintiffs probe the editorial process during discovery,
where could libel suits be filed, what were the responsibilities of reviewing courts, and
how false was false enough? The one significant doctrinal question remaining after
Gertz, and remaining today – the fault standard for private plaintiffs on matters of private
concern – is irrelevant to the press as a practical matter, although the return of strict
liability would be philosophically tragic. The mobilization of the press as an interest
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group was most impressive after Gertz, even if its success rate fell below fifty percent.
As the next section demonstrates, the press did much better in the privacy arena.
F. The Privacy Cases
The genesis of the notion that plaintiffs ought to be able to recover for an invasion
of their privacy was an 1890 Harvard Law Review article by Louis Brandeis and his law
partner Samuel Warren.896 The concept did not exist in English common law, and
invasion of privacy is often called the only truly American tort. Dean William L.
Prosser’s classification scheme for the American common law privacy torts included the
right of publicity or misappropriation, false light, intrusion on seclusion, and disclosure
of private facts.897 The case of Time, Inc. v. Hill, discussed in Section D above, was
substantively a false light case, although the lawsuit was brought under a New York
statute that more properly concerned the right of publicity, that is, the right to control the
use of one’s name or likeness for commercial purposes.898 Apart from five cases that
substantively parallel the tort of disclosure of private facts – which are the central focus
of this section – only two other privacy cases involving the press ever reached the U.S.
Supreme Court.
In the 1974 case of Cantrell v. Forest City Publishing Co.,899 the Court upheld a
jury verdict finding that a Cleveland Plain Dealer reporter had knowingly placed the
Cantrell family in a false light through numerous inaccuracies and false statements in his
article about them. And in the 1977 case of Zacchini v. Scripps-Howard Broadcasting
896
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Co.,900 the Court held that an Ohio television station misappropriated the entire act of a
circus “human cannonball” by filming and broadcasting his entire, 15-second act. Other
than the litigants, the mainstream press did not participate in either of these cases.
Of far greater importance, however, was the series of five privacy-related cases
that reached the Court between 1975 and 1989. None of these cases directly implicated
the tort of public disclosure of private facts; the press rarely lost those cases in the state
courts because of an absolute “newsworthiness” defense that was said to have
“swallowed” the tort itself. The cases that did get to the Court, however, were all based,
directly or indirectly, on statutes that criminalized the publication of truthful, but
embarrassing, information. Sometimes they were characterized as prior restraints,
sometimes as subsequent punishment. But as we will see in Chapter 8, the Court’s
decisions in these cases had a profound effect on the Court’s early 21st Century
jurisprudence and may, just may, improve prospects for better legal treatment of
newsgathering cases in the future.
On Aug. 18, 1971, Cynthia Leslie Cohn, 17, was raped and suffocated to death by
six high school boys following a drinking party in Sandy Springs, Fulton County,
Georgia. In April 1972, when the six perpetrators were arraigned, five pled guilty to
rape, murder charges against them having been dropped, and a date was set for the trial of
the youth who pled not guilty. A reporter covering the case for WSB-TV duly broadcast
the story later that day, including, for the first time in any media, the name of the victim.
The reporter had learned the name from personal observation of the proceedings and
from the indictments, which were public records available to anyone who asked. The
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next month, Martin Cohn, Cynthia Cohn’s father, filed a lawsuit against the Cox
Broadcasting Corp., the owner of WSB-TV, for invasion of privacy and for violating a
Georgia statute that prohibited the publication or broadcasting of the name of any rape
victim.
The trial court held that the statute gave Cohn a private right of action against
Cox, notwithstanding the broadcaster’s constitutional claims, and granted Cohn summary
judgment as to liability, with damages to be considered at a later jury trial. On appeal,
the Georgia Supreme Court held that the statute did not give Cohn a private right of
action, so summary judgment was inappropriate, but also that Cohn’s common law
invasion of privacy claim was not precluded by the First Amendment. On a motion for
rehearing the state supreme court held that the statute was an authoritative declaration of
state policy to the effect that the name of a rape victim was not a matter of public
concern, so the right to disclose that information was not protected by the First
Amendment. The U.S. Supreme Court reversed in Cox v. Cohn.901
Writing for a nearly unanimous Court – only Justice Rehnquist dissented – Justice
White got to the heart of the matter. “Because the gravamen of the claimed injury is the
publication of information, whether true or not, the dissemination of which is
embarrassing or otherwise painful to an individual, it is here that claims of privacy most
directly confront the constitutional freedoms of speech and press.”902 Determined to
approach the constitutional balance cautiously, White largely restricted his holding to the
facts at hand. “We are convinced that the State may not ... impose sanctions on the
accurate publication of the name of a rape victim obtained from public records – more
901
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specifically, from judicial records which are maintained in connection with a public
prosecution and which themselves are open to public inspection.”903 If the state wanted to
keep such information from the press, the Court said, it would have to find some way to
avoid public documentation or other exposure of private information, possibly by sealing
court records containing such facts. Only Justice Douglas would have ruled on broader
grounds: that “there is no power on the part of government to suppress or penalize the
publication of ‘news of the day.’” Rehnquist’s dissent turned on jurisdiction, not the
merits.904
While only regional media companies participated in the Cox case, the next
privacy case to reach the Court drew the attention of the ANPA. Oklahoma Publishing
Co. v. District Court in and for Oklahoma County905 was not a tort case at all, but rather
challenged an injunction issued by the county court prohibiting the news media from
“‘publishing, broadcasting, or disseminating, in any manner, the name or picture’” of an
11-year-old boy alleged to have shot and killed a railroad switchman. Reporters were
able to learn his name and take his photograph during and after an open detention
hearing, and they used both the in newspaper, radio, and television stories that followed.
A few days later, when the boy appeared in court again for arraignment, the judge closed
the proceeding and issued the injunction. On appeal, the Oklahoma Supreme Court
affirmed the judge’s order, but the U.S. Supreme Court stayed the order. It granted
certiorari and, in the same per curiam opinion, reversed.906
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As if to illustrate the relationship between prior restraint and privacy cases, the
Court relied on both Nebraska Press and Cox to hold that “the First and Fourteenth
Amendments will not permit a state court to prohibit the publication of widely disseminated
information obtained at court proceedings which were in fact open to the public.”907 The

Court’s very brief opinion closely tracked the arguments made by ANPA in its amicus
brief, but did not follow ANPA’s suggestion for a general rule to avoid “a constant
stream of minor fact variations which will needlessly take up the time of this Court and of
the press in preventing encroachments upon the First and Fourteenth Amendments by
trial judges who do not yet believe or perhaps understand the teachings of this Court
….”908 The Court continued to resist formulating a broad, general rule in the next
privacy-related case the following year.
On October 4, 1975, Landmark’s Virginian-Pilot published an article that accurately
reported on a pending inquiry by the Virginia Judicial Inquiry and Review Commission and
identified the state judge whose conduct was being investigated. A month later, a grand jury
indicted Landmark for violating a state statute by “unlawfully divulg[ing] the identification of a
Judge of a Court not of record, which said Judge was the subject of an investigation and hearing”
by the Commission. Landmark was convicted of a misdemeanor in a bench trial and fined $500.
The Virginia Supreme Court affirmed the conviction, citing the need to protect the judge’s
reputation from the publicity that might attend frivolous claims; preserving public confidence in
the judicial system; and protecting complainants and witnesses before the Commission.
Landmark appealed to the U.S. Supreme Court, which granted certiorari.
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In contrast to Cox and even Oklahoma Publishing, Landmark Communications,
Inc. v. Virginia909 attracted the attention of a substantial number of media companies and
press associations.910 The media companies argued that, under the Constitution, none of
the purported interests cited by the Virginia Supreme Court could be protected by
imposing criminal sanctions on the press, and called for a rule barring accurate reports of
government affairs. The press associations similarly argued that the Constitution barred
states from imposing criminal sanctions for publishing information on the public duties of
public officials. As before, the Court shied away from any generalized pronouncement.
Writing for a nearly unanimous Court, Chief Justice Burger found it “unnecessary to
adopt this categorical approach to resolve the issue before us. …
The narrow and limited question presented, then, is whether
the First Amendment permits the criminal punishment of third
persons who are strangers to the inquiry, including the news media,
for divulging or publishing truthful information regarding
confidential proceedings of the Judicial Inquiry and Review
Commission. We are not here concerned with the possible
909
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applicability of the statute to one who secures the information by
illegal means and thereafter divulges it. * * *
We conclude that the publication Virginia seeks to punish under its
statute lies near the core of the First Amendment, and the
Commonwealth's interests advanced by the imposition of criminal
sanctions are insufficient to justify the actual and potential
encroachments on freedom of speech and of the press which follow
therefrom. 911
Even without propounding the general rule sought by the press, the Court had, in
these three cases, begun to make clear that privacy interests – including the name of a
rape victim, a juvenile offender, or even a judge merely accused of wrongdoing – would
not be enough to overcome the presumptive right of the press to publish truthful
information, lawfully acquired, on matters of public concern, even where the publication
was otherwise prohibited by a state’s legislature or its courts. In Smith v. Daily Mail,912
the Court would make that rule explicit.
That 1979 case, like Oklahoma Publishing, involved an indictment against two
West Virginia newspapers for violating state law by publishing without a court’s
permission the name of a 14-year-old who had shot and killed a high school classmate.
In this case, however, the reporters did not obtain the name in open court, but by
monitoring the police band radio frequency, going to the scene, and interviewing
witnesses, police, and a prosecutor. The papers sought and won a writ of prohibition
against prosecution from the West Virginia Supreme Court, which held that prosecution
would be unconstitutional under recent U.S. Supreme Court decisions, but the attorney
general of West Virginia filed a successful petition for certiorari on behalf of the trial
judge, Robert K. Smith. Once again, the press amici came out in force to support the
911
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newspapers. Once again, the ACLU added its voice to that of the press.913 Once again,
Floyd Abrams, who had represented Landmark Communications, was representing the
newspaper. And once again, the Chief Justice wrote the opinion for a nearly unanimous
Court.
Because of the language of the statute requiring a court order before publishing
the name of a juvenile offender, the press amici tended to characterize the statute as a
prior restraint – even though the information had already been published and the case
reached the Court through a criminal prosecution. Burger agreed after a fashion:
Whether we view the statute as a prior restraint or as a penal
sanction for publishing lawfully obtained, truthful information is
not dispositive because even the latter action requires the highest
form of state interest to sustain its validity. Prior restraints have
been accorded the most exacting scrutiny in previous cases.
However, even when a state attempts to punish publication after
the event it must nevertheless demonstrate that its punitive action
was necessary to further the state interests asserted. Since we
conclude that this statute cannot satisfy the constitutional standards
defined in Landmark Communications, Inc., we need not decide
whether, as argued by respondents, it operated as a prior
restraint.914
But Burger went further and gave the press the general rule it had been seeking.
Burger pointed out that in the previous cases – Cox, Oklahoma Publishing, and
913
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Landmark Communications – the press received the information from the government or
government sources, so those cases did not directly control the outcome here, where the
press gathered the information through routine reporting techniques. Asserting that it
made no difference – “A free press cannot be made to rely solely upon the sufferance of
government to supply it with information” – Burger said those cases “suggested” the
general rule: “if a newspaper lawfully obtains truthful information about a matter of
public significance then state officials may not constitutionally punish publication of the
information, absent a need to further a state interest of the highest order.”915
Articulation of a rule seemed to put an end to this kind of litigation, as Justice
White had once predicted,916 but ten years later, another, similar case again reached the
Court. In Florida Star v. B.J.F.,917 a novice reporter picked up a police report that
identified sexual assault victim B.J.F. by her full name from the Jacksonville police press
room. The unedited report had been left there inadvertently. When the paper ran a brief
item using her full name, contrary to its own editorial policy and a Florida statute, B.J.F.
sued on a theory of negligence per se. The trial judge agreed that the newspaper’s
violation of the statute gave rise to a negligence per se claim, and a jury awarded B.J.F.
$75,000 in compensatory and $25,000 in punitive damages. That was affirmed per
curiam by an intermediate court; the Florida Supreme Court declined to review. The
newspaper petitioned successfully for certiorari.
Perhaps the change in court personnel over the decade – Burger, Stewart, and
Powell were gone; Scalia, O’Connor, and Kennedy had arrived – made this a much
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tougher decision. Or perhaps it was the change in leadership from Burger to Rehnquist.
On its facts, this case did not look all that different from the previous cases. But Justice
White, who dissented along with Chief Justice Rehnquist and Justice O’Connor, declared
that the 6-3 Florida Star decision was the “bottom of the slippery slope” created by the
previous decisions – in each of which he had concurred.918
Writing for the majority, Marshall said Cox did not control the case because a police
report is not a court document and does not carry with it the constitutionally significant
notions of open trials. Daily Mail provided the proper rule, Marshall said, but he tweaked
Burger’s formulation to add a “narrowly tailored” requirement: “where a newspaper
publishes truthful information which it has lawfully obtained, punishment may lawfully
be imposed, if at all, only when narrowly tailored to a state interest of the highest order.”
And that was not the case here.919 In an opinion that reasonably tracked the substance of
the press amici briefs, which were substantial, 920 Marshall pointed out that a rape
victim’s privacy might be a state interest of the highest order under some circumstances,
but not where the government itself provided the information, albeit inadvertently; that
the statute covered only the mass media, and not other forms of dissemination, including
neighborhood gossip; and that liability would attach without showing fault, making the
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publication of truthful information even less protected than publication of a libelous
falsehood.921
The Supreme Court has heard one more case in this line – Bartnicki v. Vopper922 –
with an outcome similarly favorable to the press. Before that case was decided in 2001,
however, it was not at all clear whether it would be controlled by and continue this line of
cases, or whether the Court would treat it more like a newsgathering case. Bartnicki
clearly had aspects of both and might very well have come out the other way. We explore
that story at length in Chapter 8, but first turn to the newsgathering cases to see why
treating Bartnicki as a newsgathering case would have been disastrous for the press’s
constitutional litigators. Chapter 7 will survey the newsgathering cases since the mid1970s, but we begin with a case study of the seminal newsgathering case, United States v.
Caldwell, one of three cases the Court consolidated in 1972 under the caption Branzburg
v. Hayes.923
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Chapter 6 – Branzburg v. Hayes: A House Divided
A. Seeking a Testimonial Privilege
1. The Caldwell Case
Earl Caldwell was born in Clearfield, Pa., and attended the University of Buffalo
as a business major until, as an African-American, he became disillusioned by racism in
the insurance industry. On returning to Clearfield, Caldwell landed a job on the local
newspaper, The Progress, where he became sports editor. From there, he moved on to
the Lancaster Intelligencer-Journal, and then to the Rochester, N.Y., Democrat and
Chronicle, where he first began writing on racial issues. In 1965, he began reporting for
the New York Herald Tribune, moving briefly to the New York Post when the Herald
Tribune closed. He joined The New York Times in 1967.924
Caldwell was one of a number of black reporters hired in the mid- to late 1960s
by the mainstream press to cover race relations, particularly the urban rioting that was
largely inaccessible to white reporters.925 Gene Roberts points out that, until then, only a
handful of black reporters worked on white dailies – 31 in 1955, according to Ebony
magazine.926 Caldwell recalls the new influx of black reporters hired to cover, not only
the riots, but also the dramatic changes occurring in the black community, led to the
formation of the New York Association of Black Journalists, which would play a critical
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part in his story.927
In the fall of 1968, the Times assigned Caldwell to cover the Black Panther Party
in the San Francisco Bay area, and he developed a confidential relationship with the
Panthers that enabled him to write stories “that no one else in the country could have
written.”928 Caldwell’s stories from the period point to access to Panther headquarters and
personalities that could not help but attract official attention.
In the black room of an apartment deep in the Fillmore slum a bearded
youth in an Afro hair style uncovered a stack of rifles that was only partly
hidden in a dark corner. He said nothing but began wrapping the weapons
in robes and old blankets, preparing to transport them to Oakland, where
[Huey] Newton has been jailed for nearly a year. Some were highpowered lever action rifles. Others appeared to be automatic weapons.
“The verdict [in the Newton trial] is irrelevant,” the youth said. “The sky
is the limit.929
It is well past midnight and quiet out on Shattuck Avenue. The liquor
store on the corner is empty, and the lights are already out in the barbeque
shop next door. But up in the middle of the block, up there in the twostory brownstone that the Black Panther party occupies, a dash of yellow
light slips through an upstairs window. They are still there, up there in
those cluttered, noisy rooms behind windows covered with huge steel
plates and walls lined with bulging, dusty sandbags.930
In late 1969, the FBI began calling Caldwell every day, asking him to spy on his sources.
Caldwell refused to cooperate, and, on the advice of bureau chief Wallace Turner,
eventually stopped answering the telephone. “They were hounding me for over a
month,” Caldwell says, warning “‘We’re not playing. This is not a game. If you won’t
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talk to us, you’ll tell it to the court.’”931
When the federal marshal initially came to the Times bureau with a subpoena,
Caldwell was out. Turner urged him to destroy his files, then do some reporting from
Alaska until it all blew over. Caldwell did destroy most of the files he had been saving to
write a book, including information on Panthers he had not written about in the
newpapers (“Panthers I keep in my pocket,” he called them). But once the material was
destroyed, he says, he “didn’t have the heart” to go to Alaska.932
On February 2, 1970, Caldwell was served with a subpoena duces tecum ordering
him to appear before a federal grand jury in the Northern District of California.933 He
was told to bring his notes and recorded interviews with the Panther leadership and to
testify as to the purposes and activities of the Party.934 Caldwell believes the FBI broke
into the Times bureau, or tapped its telephones, or both, because some of the Panthers
named in the subpoena had been “in his pocket” and never written about.935 In any event,
he objected to the scope of the subpoena, and his scheduled appearance was postponed.936
On March 16, however, he received a second subpoena, without the requirement that he
produce documents.937 Caldwell and the Times moved to quash on the ground that
requiring Caldwell to testify before the grand jury would “suppress vital First
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Amendment freedoms.”938
Caldwell was supported by a number of affidavits from New York Times and
Newsweek reporters, as well as an amicus curiae brief from CBS News, with affidavits
from its leading correspondents; 939 the government filed three memoranda in opposition
to the motion to quash, each supported by affidavits.940
Behind the scenes, however, all was not nearly so harmonious. According to
Caldwell, the Times initially hired the San Francisco law firm Pillsbury, Madison & Sutro
to defend him.941 When he met with John Bates, the attorney assigned to his case,
Caldwell recalls that the lawyer told him, “We have a problem out here with law and
order. I’m sure that some of your material ought to be turned over to the FBI.” 942 Bates
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investigative agency for government rather than as an independent force
dedicated to the unfettered flow of information to the public…
….
This newspaper and all the mass media have the same duties as
other organizations or individuals to cooperate in the processes of justice.
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told Caldwell to bring all of his material to the office, meet with Times Co. Executive
Vice President Harding Bancroft, who was flying out to oversee the case, and together
they would decide what should be turned over. 943
Determined to find his own lawyer, Caldwell sought help from the New York
Association of Black Journalists. That connection led him to the NAACP Legal Defense
Fund (LDF), who found the perfect lawyer for the case. Anthony G. Amsterdam had
done a number of death penalty cases for LDF and, in 1969, had helped in the appeal of
Black Panther Bobby Seale. He was teaching at Stanford Law School at the time, and
agreed to hear Caldwell’s story.944
Caldwell was initially reluctant to talk with another white lawyer, but he had
nowhere else to turn. He called Amsterdam around midnight and drove to his home in
Los Altos. When Amsterdam told Caldwell he had a “legal right to refuse” to testify,
Caldwell was thrilled. Amsterdam took the case pro bono, and he, not Caldwell, attended
the strategy meeting with Bancroft the next day. When Caldwell arrived some hours
later, Bancroft indicated that he was delighted with Amsterdam and wanted to hire him.
Amsterdam refused to accept money from the paper.945
On April 6, the District Court denied the motion to quash, but issued a protective
order limiting the scope of Caldwell’s testimony to information given to him for

But neither justice nor democracy will benefit if the subpoena power is
misused to abridge the independence and effectiveness of the press.
Subpoenas on the Press, N.Y. TIMES, Feb. 4, 1970, at 42.
Caldwell Interview, supra note 924.
944
Id.
945
Id.; see also Nadya Labi, A Man Against the Machine, The Law School: The
Magazine of the New York University School of Law, Autumn 2007, at 15.
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publication.946 The court also stayed the effective date of its order pending appeal to the
U.S. Court of Appeals for the Ninth Circuit,947 but the appeal was dismissed by the Ninth
Circuit “apparently on the ground that the District Court order was not appealable.”948
Caldwell received yet a third subpoena on May 22, 1970, and the District Court
again ordered attendance under the protective order.949 Fearing for his personal safety,
Caldwell refused to appear before the grand jury in secret.950 The District Court found
Caldwell in contempt, and he again appealed to the Ninth Circuit.951
According to Caldwell, the Times Company was furious at the appeal. The
company ordered him back to New York to discuss the matter with General Counsel
James Goodale. Caldwell remembers Goodale “wagging his finger in front of my face,
saying ‘you keep pushing it and you’re going to get a bad law written.’”952 Goodale’s
prediction would ultimately come true, but not in the Ninth Circuit. Caldwell, who did
not attend the argument, said Amsterdam persuaded the court that ruining Caldwell’s
career and risking his life was too high a price for a grand jury appearance where no
confidences would be revealed.953
The Ninth Circuit reversed on November 16, 1970, ordering the contempt
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judgment vacated and holding that “where it has been shown that the public’s First
Amendment right to be informed would be jeopardized by requiring a journalist to submit
to secret Grand Jury interrogation, the Government must respond by demonstrating a
compelling need for the witness’s presence before the judicial process properly can issue
to require attendance.”954 The United States petitioned for certiorari, which was granted
on May 3, 1971, along with petitions from Paul Branzburg and Paul Pappas, whose cases
are discussed below.955
2. The Branzburg Case
In 1969, Paul Branzburg was a 27-year-old reporter for the Louisville CourierJournal, where he served as a member of a special assignment group doing investigative
journalism.956 Branzburg had received an A.B. from Cornell University in 1963, a J.D.
from Harvard Law School in 1966, and an M.S. Cum Laude from Columbia University
Graduate School of Journalism in 1967. His investigative work on the use of narcotics
and other issues had been recognized on numerous occasions, and he was nominated
twice for the Pulitzer Prize based on stories dealing with drugs and agricultural subsidies.
On November 15, 1969, the Courier-Journal carried a story by Branzburg
describing his observations of two Louisville “hippies” synthesizing hashish from
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marijuana in a makeshift lab.957 Branzburg wrote: “‘I don’t know why I’m letting you do
this story,’ [Larry] said quietly. ‘To make the narcs (narcotics detectives) mad, I guess.
That’s the main reason.’ However, Larry and his partner asked for and received a promise
that their names would be changed.”958 The article also included a photograph of hands
working with hashish.959
Branzburg was subpoenaed shortly thereafter by the Jefferson County grand jury;
he appeared, but declined to identify the “Larry” and “Jack” of his story.960 Branzburg’s
counsel, Edgar A. Zingman, argued that Kentucky’s shield law961 permitted Branzburg to
protect his sources, but Judge J. Miles Pound rejected the argument and directed
Branzburg to answer the question.962 Zingman objected, citing both the shield law and
the press clause of the First Amendment, and petitioned the Court of Appeals for an
injunction against enforcement of Pound’s order.963 The petition urged the Court to grant
relief based on the state shield law, the state constitution, and the United States
Constitution “as an interference with the exercise of freedom of the press [which] would
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permit courts to destroy that confidential relationship which is essential to a free
press….”964
The Court of Appeals granted a temporary restraining order the same day,965 but a
year later denied the petition over a single dissent.966 Branzburg filed a motion to
reconsider967 based on the newly issued opinion of the United States Court of Appeals for
the Ninth Circuit in Caldwell v. United States.968 In January 1971, the Court of Appeals
issued a revised opinion without substantive change.969 The Court did not address the
constitutional issue and Caldwell was never mentioned by name.970 A further motion to
stay the order pending petition for certiorari971 was denied.972
Even before the revised opinion was issued, Branzburg had published two more
controversial stories based on observations and interviews with Kentucky drug users.973
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Once again, he was subpoenaed, this time to appear before the Franklin County Grand
Jury,974 and once again, he refused, submitting instead a motion to quash the subpoena.975
At the same time, he filed another petition with the Kentucky Court of Appeals for
injunctive relief.976
Judge Henry Meigs denied the motion subject to issuance of a protective order in
accordance with Caldwell.977 After hearing arguments from Branzburg and the
Commonwealth, Meigs issued the protective order, which limited the testimony
Branzburg would be required to give to his personal observation of criminal activity.
Specifically, he would not be required to reveal confidential sources or anything told him
in confidence.978
That same day, the Kentucky Court of Appeals denied the petition for injunctive
relief979 and issued its opinion three days later.980 The Court of Appeals went to great
lengths to distinguish Branzburg’s case from the new Caldwell decision in the Ninth
Circuit on their respective facts. The court also expressed “misgivings” about the rule
announced in Caldwell as a “drastic departure from the generally recognized rule” that
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journalists’ sources are not privileged under the First Amendment.981 Once again,
Branzburg’s motion to stay the order982 was denied.983 Branzburg’s petition for certiorari
was granted by the United States Supreme Court on May 3, 1971,984 along with petitions
in the Caldwell and Pappas cases.
3. The Pappas Case
The Pappas case also involved reporting on the Black Panther movement of the
early 1970s. Paul Pappas was a television reporter and photographer for WTEV-TV in
New Bedford, Mass.,985 working out of the East Providence, R.I., office.986 On July 30,
1970, he was called to New Bedford to cover civil disorders there from the Panther
perspective. He was given an address for the Party’s storefront headquarters, and, after
one false start, finally threaded his way through the barricades and gained entry. There, at
about 3 p.m., he recorded and photographed a prepared statement read by one of the
Panther leaders.987
Pappas apparently took his story back to the station after receiving permission to
return to Panther headquarters. He returned around 9 p.m. and was allowed to enter and
remain inside the headquarters on condition that he not to disclose anything he saw or
heard there. If, as the Panthers anticipated, the police raided the headquarters, Pappas
would be free to report and photograph that as he wished. The raid never occurred, and
981
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Pappas wrote nothing further about the three hours he spent at Panther headquarters that
night.988
Two months later, Pappas was summoned to appear before the Bristol County
Grand Jury, where he claimed a First Amendment privilege to decline to answer any
questions about his observations and conversations at Panther headquarters that night.989
When he was again directed to appear before the grand jury a few days later, he filed a
motion to quash on First Amendment grounds and because he feared “that any future
possibilities of obtaining information to be used in my work would be definitely
jeopardized, inasmuch as I wouldn’t be trusted or couldn’t gain anyone’s confidence to
acquire any information in reporting the news as it is.”990 Pappas also said he feared for
his personal safety.991
The motion to quash was denied by the trial judge, who noted the absence of a
shield law in Massachusetts and held there was no constitutional privilege. “Pappas does
not have any privilege and must respond to the subpoena and testify to such questions as
may be put to him by the Grand Jury relating to what he saw and heard, and the identity
of any persons he may have seen.”992 The case was reported by the superior court directly
to the Supreme Judicial Court of Massachusetts for an interlocutory ruling.993
Despite receiving “helpful and thorough briefs… filed by Massachusetts and New York
attorneys in behalf of a number of broadcasting, television, and news gathering
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interests,”994 the Supreme Judicial Court on January 29, 1971, rejected Caldwell, on
which Pappas and amici “seemed greatly to rely on.” 995 To follow that opinion, the court
said, would be to engage in “judicial amendment of the Constitution or judicial
legislation.”996 The court concluded that the Superior Court was correct in holding that
Pappas had no privilege.997 As it did in Branzburg and Caldwell, the United States
Supreme Court granted Pappas’s petition for certiorari on May 3, 1971.998
4. In the Supreme Court
The three cases were thoroughly briefed in the United States Supreme Court, and
oral arguments were conducted on February 22, 1972, in Caldwell, and the very next day
in Branzburg and Pappas. On June 28, 1972, the Court issued its opinion, with Justice
Byron R. White writing for the Court.999 The decision has been described and analyzed
many times,1000 including this author’s own analysis.1001 We return to the opinion in Part
D; for now, it will suffice to say that the Court reversed Caldwell and affirmed Branzburg
and Pappas, finding no testimonial privilege for reporters in the First Amendment.
While Justice White acknowledged that newsgathering qualifies for some measure of
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First Amendment protection,1002 the Court was deeply divided as to the scope of that
protection.
Writing in dissent, Justice Douglas would have found that journalists have “an
absolute right not to appear before a grand jury.”1003 Also in dissent, Justice Stewart,
joined by Justices Brennan and Marshall, would have affirmed the balancing test in
Caldwell.1004 Justice Powell, in a concurring opinion, interpreted Justice White’s opinion
for the Court as requiring courts to strike “a proper balance between freedom of the press
and the obligation of all citizens to give relevant testimony with respect to criminal
conduct.”1005
Although Powell’s concurring opinion is sometimes seen as a fifth vote for an
undefined reporter’s privilege,1006 Justice White’s opinion1007 is more widely viewed as a
stunning defeat for the press with lasting precedential consequences. Yet mainstream
media organizations initiated the litigation that led to the Branzburg decision.
Mainstream media organizations made the decisions to appeal all of these cases to the
United States Courts of Appeals and two of them to the United States Supreme Court.
And mainstream media organizations provided the theoretical foundation for all the
1002
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appeals through party and amicus briefs.

B. Why Litigate? Journalistic Values at Stake
In each of the cases considered in this chapter, the reporters – Earl Caldwell, Paul
Branzburg, and Paul Pappas – were confronted with three choices: (1) testify before the
grand jury, breaking one or more promises of confidentiality; (2) refuse to testify and risk
being jailed for contempt of court; or (3) litigate the issue to avoid either testifying or
going to jail. Assuming their employers would pay for litigation, the reporters’ choices
were not surprising. But litigation costs money, not only in attorney fees and court costs,
but also in lost productivity and general distraction. The logical economic choice for
their employers would be to encourage the reporters to testify. As noted above, the
Times Company initially opposed Caldwell’s refusal to comply with the subpoena1008 and
his appeal to the Ninth Circuit, but there is no indication that financial considerations
played a role in that decision. Moreover, the company ultimately joined Caldwell’s
motion to quash the original subpoena.1009
In the end, all three cases were litigated, suggesting that personal and/or
journalistic values were at stake here that transcended economics. Caldwell’s fear for his
personal safety certainly weighed heavily in his desire to litigate, rather than appear or
testify, but he never believed that his employer shared that concern.1010 Nor was fear
Caldwell’s sole motivation; appearing before the grand jury would, at minimum, deprive
him of the access he needed to fulfill his self-described “mission to tell the truth, to tell
1008
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the story.”1011 The briefs and oral arguments presented in the three cases suggest three
core journalistic values that might be considered fundamental:
1. Satisfying the public’s “right to know”
2. Upholding the reporter’s ethical responsibility
3. Preventing press entanglement with government1012
We turn to the filings to see how these three values were asserted as journalistic
justifications for finding a reporter’s privilege in the First Amendment.
1. Right to Know
Much has been written, pro and con, about the public’s so-called “right to
know.”1013 Often, the question is framed as whether the First Amendment’s press clause
contemplates something more than the absence of governmental restriction on the right to
publish the information one already knows, including an affirmative right to acquire
information in the public interest. Whatever the legal soundness of that proposition, it is
axiomatic that the journalistic enterprise depends utterly upon the public’s right to know
to justify, not only its “preferred position”1014 in our democratic society, but its very
existence.1015
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In each of the three Branzburg cases, the argument growing out of this value goes
something like this: requiring reporters to testify before grand juries would undermine
any promise of confidentiality that a reporter might extend to sources of information, and
thus have a chilling effect on sources’ willingness to provide information that the public
has a right to know. One or another version of this argument is not only present in each
of the cases, it is central to all of them. Paul Branzburg’s argument to the Supreme Court
states the argument this way:

A. Newsgathering activities are essential to the effective
functioning of a free press, and as such are protected by the First
Amendment to the Constitution of the United States. A significant portion
of such newsgathering activities is the development by individual
reporters of confidential informants who give information to the reporter
with the understanding that some or all of the information or the source of
such information will not be revealed.
B. The courts below are attempting to force the Petitioner to appear
before a grand jury to answer questions pertaining to the identities of such
informants and unpublished information received from them. Such
compelled testimony will inevitably discourage these and other informants
from contacting and talking to reporters, as well as discourage the reporter
from publishing information gathered from such sources. This inability of
the press to be able to obtain such information, or its reluctance to use
such information, is a severe abridgment of the freedom of the press
protected by the First Amendment.1016
In his brief for The New York Times and other amici on Caldwell’s behalf, noted
attorney and Yale law professor Alexander Bickel stated the case even more succinctly:
The people’s right to be informed by print and electronic news
media is thus the central concern of the First Amendment’s Freedom of
Speech and of the Press Clause. [If] an obligation is imposed by law on a
reporter of news to disclose the identity of confidential sources… the
reporter’s access to news, and therefore the public’s access, will be
severely constricted and in some circumstances shut off. The reporter’s
1016

Brief for Petitioner Paul M. Branzburg at 9, Branzburg v. Hayes, 408 U.S. 665
(1972)(No. 70-85).
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access is the public’s access…. (emphasis in original) The issue here is the
public’s right to know. That right is the reporter’s by virtue of the proxy
which the Freedom of the Press Clause of the First Amendment gives to
the press on behalf of the public.1017
In its brief supporting Branzburg, the American Newspaper Publishers
Association (ANPA) argued similarly that “but for the assurance of confidence, many
controversial issues presented in the daily newspapers of this country would otherwise
never reach the typesetting stage.”1018 And at oral argument, Branzburg’s attorney, Edgar
Zingman, insisted that “it is necessary to the functioning of the press, and it has been a
part of the process of the press, that such confidences be given, and those confidences are
the condition upon which information is available to the public.”1019
In Pappas and Caldwell, the argument is pressed, not only by the parties and
amici, but through affidavits from prominent individual journalists. Pappas’s petition for
certiorari contains the following footnote:

In an amicus brief filed in this case by the Columbia Broadcasting
System, Inc., before the Massachusetts Supreme Judicial Court,
correspondents Walter Cronkite, Eric Sevareid, Mike Wallace, Dan Rather
and Marvin Kalb submitted affidavits strongly asserting the necessity of
preserving confidentiality in newsgathering and demonstrating that the
betrayal of news sources and private communications would seriously
diminish the effectiveness of reporting and the amount and nature of news
available to the public. Example after example was given, from talks with
bartenders to discussions with the President of the United States, in which
it was essential to preserve confidentiality.1020
1017
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These affidavits, which were originally submitted as part of the record in
Caldwell, along with others from New York Times and Newsweek reporters,1021 prompted
the Massachusetts court to remark upon the “substantial news media pressure for
adoption” of a reporter’s privilege.1022 Indeed, amicus briefs supporting the three
reporters in these cases were filed at one or another point in the proceedings by more than
20 major news organizations1023 – each emphasizing the “right to know” value and the
threat to that value by a chilling effect on sources or self-censorship by reporters.1024
2. Ethical Responsibility
If the “right to know” value provided the principal justification for finding a
reporter’s privilege in the First Amendment, the “ethical responsibility” value might be
seen as a normative supplement to the instrumentalism of “right to know.” As the current
version of the Society of Professional Journalists (SPJ) Code of Ethics makes clear,
journalists are expected to keep their promises of confidentiality to sources.1025 Because
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the normative argument is far less compelling to a court, however, it is barely mentioned
within the Branzburg advocacy documents.
The “ethical responsibility” notion does surface in the Radio Television News
Directors Association (RTNDA) brief, at least in a footnote:
Until now reporters have often risked contempt convictions in
challenging compulsory process for the disclosure of confidential
information; they have been encouraged to do so by a belief that there is
First Amendment underpinning for their position, as well as by moral
commitments to informants. In this manner confidential relationships have
been supported by the reporter’s fulfillment of his promise not to betray
confidences, even though several lower courts have refused to recognized
a constitutional privilege. If, however, the Supreme Court were to rule in
such a way as to remove or seriously compromise the legal underpinning
of the basic ethic of journalists, a reporter would not be so likely to
guarantee confidentiality unconditionally.1026
Notwithstanding this decidedly minimal treatment in the Branzburg cases, the
“ethical responsibility” rationale exists independently within the journalism community.
Ironically, the evidence comes from the betrayal of a confidential source the led to
another Supreme Court opinion written by Justice White. In Cohen v. Cowles Media,1027
reporters for the Minneapolis Star Tribune and St. Paul Pioneer Press, among others,
accepted an offer by Dan Cohen, a Republican campaign operative, for information
concerning Marlene Johnson, the Democratic-Farmer-Laborite candidate for lieutenant
governor of Minnesota, in exchange for a promise of confidentiality.1028 Cohen then
provided the reporters with court records showing the candidate had two trivial arrests,
leading to dismissed charges in one case and a vacated conviction in the other.

1026

Brief for Radio Television News Dirs. Ass’n as Amicus Curiae Supporting
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Editors at both papers independently decided to print the story, not of the
candidate’s indiscretions, but of Cohen’s “dirty trick” and, over their reporters’ protests,
to identify Cohen by name.1029 As the author has previously noted:
While the Pioneer Press editors buried Dan Cohen's name deep in the
story, the Star Tribune editors featured it, apparently reasoning that the
value of the story, if any, lay in Cohen's conduct, not Johnson's. The Star
Tribune also attacked Cohen in its editorial pages, but neither paper
reported that it had broken a promise of confidentiality with Cohen.1030
Ultimately, the United States Supreme Court upheld Cohen’s claim for damages against
the newspapers for breaking their promise of confidentiality.1031
From the editors’ perspective, the public’s “right to know” trumped the reporters’
“ethical responsibility” to keep their promises. From the protesting reporters’
perspective, the reverse was true. Either way, this episode shows that these values are
independent, if related, and both are fundamental; the Cohen case is still debated in
newsrooms today. Cohen is discussed at greater length in Chapter 7.
3. Government Entanglement
The third journalistic value found in the Branzburg documents is an aversion to
serving as, or at least being perceived as, an agent of the government. Again, this value
is not unrelated to the “right to know,” but has implications beyond newsgathering to
suggest an effect on reporting as well. Indeed, two of Kovach and Rosenstiel’s nine
“elements of journalism” stress independence: independence from faction and
independence from power.1032
As discussed in ANPA’s amicus brief in Caldwell, “the subpoenas involved in
1029
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these appeals pierce the wall traditionally separating the press and the government.”1033
ANPA quoted extensively on that point from the Ninth Circuit opinion:
If the Grand Jury may require appellant to make available to it
information obtained by him in his capacity as news gatherer, then the
Grand Jury and the Department of Justice have the power to appropriate
appellant's investigative efforts to their own behalf – to convert him after
the fact into an investigative agent of the Government. The very concept
of a free press requires that the news media be accorded a measure of
autonomy; that they should be free to pursue their own investigations to
their own ends without fear of governmental interference; and that they
should be able to protect their investigative processes.1034
The Newspaper Guild’s brief in Caldwell and Pappas also quoted the Ninth
Circuit passage, and further asserted that widespread use of the press as a government
agency was responsible for increasing violence against reporters by police and
participants during public demonstrations. 1035 “Not only does the prolific use of the
subpoena impress a governmental function on the press; the practice, in addition to the
destruction of communication with confidential news sources, significantly impairs the
ability of the newsman to report public events of great significance.”1036
Still another danger of “government entanglement” caught the ACLU’s attention:
abuse of the grand jury process to harass reporters. Once conceived as a buffer between
the state and the people, the civil liberties group said, grand juries have increasingly
become “rubber stamps” for prosecutors and instruments for police investigation.1037
The prosecutor simply sits back, waits for the reporter to
1033
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investigate and then causes the grand jury to issue a sweeping subpoena,
regardless of the effects on the journalist’s relationship to his confidential
sources. Equally dangerous is the possibility that overbroad grand jury
subpoenas will be used to penalize reporters who write news stories which
the government finds objectionable and to deter such stories in the
future.1038
All of the foregoing demonstrates convincingly that the cases consolidated in
Branzburg v. Hayes involved values the press considers fundamental to its constitutional
role. A successful outcome in the litigation would have yielded statutory and/or
constitutional interpretations that would have vindicated those values and greatly
facilitated the work of all journalists. But that alone is not enough to justify the time and
treasure the press put into this case. Part C examines the relative costs, benefits, and
likelihood of success of the Branzburg litigation.

C. Why Litigate? Strategic Considerations
As noted above, the fact that these cases were litigated at all suggests that
fundamental values were at stake; in this section, we posit that the decision to pursue
these cases also depended on the parties’ assessment of the benefits of success, the costs
of failure, and the probability of either outcome. We begin by exploring the factors that
may have led the media lawyers to think they could win.
1. Probability of Success
To reconstruct the participants’ perception as to the probability of success or
failure in the Branzburg cases, we will first examine precedent and related doctrine,
particularly in the lower courts, where prior decisions may be binding and where respect
for precedent and other canons of jurisprudence are more compelling than in the highest
1038
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courts. Second, we will analyze judicial preferences, including political ideology, judicial
philosophy, and attitude toward the press, from the litigants’ perspective. Finally, we
will look at public policy, as articulated in statutes and executive practices.
a. Precedent
As a general proposition, precedent and other jurisprudential considerations
should have operated to discourage the litigants from pursuing these cases. But the
Caldwell decision in the Ninth Circuit may well have created the impression in the
Branzburg and Pappas camps that the weight of precedent could be overcome.1039
The most widely cited judicial precedent rejecting the reporter’s testimonial
privilege was Garland v. Torre,1040 an appeal from a criminal contempt holding. In the
underlying case, singer Judy Garland had filed a libel claim against the Columbia
Broadcasting System based on allegedly defamatory statements about her that appeared
in a New York Herald Tribune column. The statements were attributed to an unnamed
CBS executive, and columnist Marie Torres refused to identify the source of the
statements when ordered to do so by the court. In an opinion authored by then Judge
(later Justice) Potter Stewart, a Second Circuit panel declined to find a constitutional
privilege that would protect Torres’s source.1041
The court accepted the “hypothesis that compulsory disclosure of a journalist’s
confidential sources of information entail an abridgment of press freedom by imposing

1039

Pappas specifically told the Supreme Judicial Court of Massachusetts that he would
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some limitation upon the availability of news.”1042 But the court pointed out that the
freedom so abridged is not absolute. “What must be determined is whether the interest to
be served by compelling the testimony of the witness in the present case justifies some
impairment of this First Amendment freedom.”1043
Quoting Chief Justice Hughes’s admonition that giving testimony is the duty of
every citizen,1044 the court extended the principle to the press. “If an additional First
Amendment liberty – the freedom of the press – is here involved, we do not hesitate to
conclude that it too must give place under the Constitution to a paramount public interest
in the fair administration of justice.”1045
Although Garland was not binding on any of the courts involved in the
Branzburg cases, Judge Stewart had noted that no previous court had found a reporter’s
privilege in the absence of a statute.1046 While proponents of the privilege tried to
distinguish Garland,1047 the precedents overwhelmingly favored compelling reporters’
testimony, and, of course, Judge Stewart had become Justice Stewart.
The Ninth Circuit opinion in Caldwell was issued eleven days before the
Kentucky Court of Appeals denied Paul Branzburg’s motion to quash in Branzburg v.
Pound. Ten days later, Branzburg filed a motion to reconsider that decision in light of
the Caldwell holding.1048 The court reissued its original opinion, adding only a footnote
to assert that Branzburg had abandoned his constitutional argument, rendering Caldwell
1042
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irrelevant without mentioning it.1049
By the time Branzburg v. Meigs1050 reached the Kentucky Court of Appeals,
Caldwell had been integrated into Branzburg’s case. As noted above, the court both
distinguished Branzburg from Caldwell on their facts and expressed “misgivings” about
the rule announced in Caldwell.1051 Nevertheless, the Caldwell decision may well have
given Branzburg’s team the confidence that, in taking the case up to the Supreme Court,
the weight of precedent would now be a much closer call.
In Massachusetts, meanwhile, Pappas relied on the protective order granted by the
District Court in Caldwell to support his motion to quash.1052 Superior Court Justice
Frank E. Smith noted that reliance, but otherwise did not address the new case in ruling
that Pappas had no privilege. By the time the Supreme Judicial Court reviewed Smith’s
ruling, the Ninth Circuit opinion in Caldwell had been out for about six weeks. Again, as
discussed above, the precedent did not move the court,1053 but may well have encouraged
Pappas to press on.
But if the favorable Caldwell decisions encouraged Branzburg and Pappas to
appeal their cases to the Supreme Court, precedent provides no explanation for
Caldwell’s decision to incur a contempt judgment by refusing to appear before the grand
jury under the District Court’s protective order. Indeed, we know that Times Co. General
Counsel James Goodale and Caldwell attorney Anthony Amsterdam looked at the same
precedents and reached different conclusions. Amsterdam unequivocally told Caldwell
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that he had a “right” to refuse to testify,1054 while Goodale vigorously opposed Caldwell’s
taking the appeal because he feared it would make “bad law.”1055 Goodale, the more
experienced media lawyer, got the outcome right in the end, but Amsterdam was more in
tune with his client’s wishes and the case moved ahead.
b. Judicial Preferences
One possible key to Amsterdam’s assertion may have been a sense that the federal
courts in California would be as sympathetic as any, anywhere in the country.1056 Judge
Zirpoli had been appointed by President John F. Kennedy and had served about ten years
when the Caldwell case came up. 1057 For much of his career, however, he had been a
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prosecutor, serving as assistant district attorney for the City and County of San Francisco
from 1928-1932, and as assistant United States attorney in Northern California from
1933-1944.1058
On the Ninth Circuit Court of Appeals, Republican appointees held an 8 to 5 edge
over Democrats in 1970.1059 The three-judge panel that Caldwell ultimately drew
included Eisenhower appointee Charles Merton Merrill1060 and Johnson appointee Walter
Raleigh Ely, Jr.,1061 as well as William R. Jameson,1062 a U.S. District Judge for the
District of Montana, sitting by designation, another Eisenhower appointee. So if the
ideology of the judges was a motivating factor, it was not predictable by party affiliation.
Yet the overwhelmingly favorable opinion issued by the Ninth Circuit panel made it all
but inevitable that the government would seek and the Supreme Court would grant
certiorari.1063
Presumably, both Amsterdam and Goodale considered the preferences of the
Supreme Court justices at some point during the litigation. But that consideration would
have been strategically valuable only on or before June 4, 1970, when Caldwell incurred
the contempt judgment that formed the basis for his appeal to the Ninth Circuit. From
that moment on, the decision to take the case to the Supreme Court was effectively out of
his hands.
The Burger Court in 1970 was ideologically divided into three groups. On the left
1058
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were Justices Hugo Black and William O. Douglas, very nearly First Amendment
absolutists, and usually reliable liberals William Brennan and Thurgood Marshall.1064 On
the right were Chief Justice Warren Burger and Justice Harry Blackmun, then called “The
Minnesota Twins” for their matched conservatism.1065 In the center were moderate
Republicans John Marshall Harlan and Potter Stewart and conservative Democrat Byron
White.1066 Justices Lewis Powell and William Rehnquist, who would ultimately hear the
Branzburg case, had not yet replaced Black and Harlan.
The justices sitting in June 1970 had voted in 16 press-related cases over the
years. Of the 87 votes cast by these nine justices in those 16 cases, 61 votes or 70% of
the total were cast in favor of the press’s position; only 26 votes or 30% were cast against
the press’s position.1067 Amsterdam and Goodale were certainly aware that Black and
Harlan were nearing retirement and that Richard Nixon was president, but the likelihood
of success must still have looked very strong based on ideological preferences in June
1970.
Moreover, Justice White’s hostility toward the press had not begun to manifest
itself before June 1970. To be sure, he had written one opinion that could be interpreted
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as denying broadcasters of their full First Amendment rights,1068 and two separate
opinions1069 expressing reservations against broadly interpreting the standards in New
York Times v. Sullivan.1070 But the Red Lion decision had been unanimous against the
broadcasters, and White had supported the broadcasters in another important case, Estes
v. Texas,1071 by dissenting from the opinion that cameras in the courtroom were per se
unconstitutional.1072 White had also unequivocally supported Sullivan itself and most of
its progeny through 1970.1073 Although White’s antipathy toward the press is said to date
from his football days,1074 its clear expression would only come later.1075 The Court had
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not heard any newsgathering cases before 1970, and Caldwell’s legal team could not have
anticipated the strength of White’s opposition to extending First Amendment protection
to newsgathering activities.1076
Ironically, Amsterdam must have counted Justice Potter Stewart among the likely
opponents of the privilege. After all, he had been the author of the oft-cited Garland v.
Torre1077 decision when he served on the Second Circuit, and there was no reason to
believe he would change his mind.1078 A reasonable head count of the then-current
Supreme Court bench would have found Black, Douglas, Brennan, and Marshall solidly
in favor of the privilege; Harlan, Burger, Blackmun, and Stewart solidly against; and
White very probably in favor.
In short, if Amsterdam had conducted an analysis of judicial preferences before
June 4, 1970, that analysis would have suggested that success was at least as likely as
failure, if not more likely, and he would not have been dissuaded from taking the case
further. Of course, no one could have predicted the appointments of Powell and
Rehnquist to the Supreme Court, much less the pivotal role that Powell would come to

press, at least in this stage of our history when the press, as the majority in this case so
well documents, is steadily becoming more powerful and much less likely to be deterred
by threats of libel suits.”).
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play.1079 To Caldwell, however, it was Rehnquist’s appointment that was most
problematic. Caldwell says the late Fred Graham, legal reporter for the Times and later
CBS News, told him that Rehnquist had been deeply involved in his case while serving in
the Department of Justice.1080 And he deeply believes that the Times’s half-hearted
support for his cause undermined Caldwell’s efforts to persuade Rehnquist to recuse
himself. Had he done so, the 4-4 decision would have affirmed the Ninth Circuit,
although it would have no precedential value.1081
c. Public Policy
To this point, we have suggested that Caldwell may have been encouraged to try
for a better First Amendment interpretation from the appellate courts based on the liberal
reputation of the Ninth Circuit Court of Appeals generally and the still liberal-leaning
United States Supreme Court, which had overwhelmingly supported the press in recent
years. We have further suggested that Branzburg and Pappas may well have been
encouraged to seek Supreme Court review of their cases, despite the absence of
compelling precedent, based on the new Caldwell decision in the Ninth Circuit.
To help determine how realistic those expectations might have been, we now turn
to public policy considerations. Public policy is broadly defined as the expression of the
people’s will by the political branches of government through statutes and executive
practice.1082 Here, identifying the prevailing public policy requires us to examine the
prevalence of reporter’s shield laws and the policies of the Department of Justice on
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See supra notes 1006 and accompanying text.
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issuing subpoenas commanding reporters to testify. The analysis will show that, while
only Branzburg had a legitimate expectation based on public policy of a better deal than
he got from the courts, all three journalists might have been encouraged by new
Department of Justice rules governing reporters’ testimony.
Perhaps the best place to begin a discussion of the relevant public policy is
Wigmore’s hoary dictum that “the public… has a right to every man’s evidence,”1083
quoted in one form or another throughout these cases.1084 All testimonial privileges,
whether grounded in statute, common law, or the Constitution, are exceptions to this
general rule and, according to traditional principles of interpretation, must therefore be
narrowly construed.
Of the three jurisdictions involved in this case, only Kentucky had enacted a
testimonial privilege for reporters, often called a reporter’s shield law.1085 That statute
was the principal basis, along with constitutional arguments, for Branzburg’s initial
request for injunctive relief and subsequent state court appeals.1086 Ultimately, the Court
of Appeals ruled that the shield law was inapplicable because it protected only the
“source” of Branzburg’s information and not his personal observations.1087
The court took great pains to distinguish the “source” of any information procured
by a reporter, whose identity was privileged by the statute, from the “information” itself.
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8 JOHN HENRY WIGMORE, WIGMORE ON EVIDENCE § 2192 (John T. McNaughton rev.
1961).
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See, e.g., Branzburg v. Hayes, 408 U.S. 665, 688 (1972); In re Pappas, 266 N.E.2d
297, 299 (Mass. 1971).
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Here, Branzburg was not asked to reveal the identity of any informants he may have had,
the court said, but rather the identity of persons he saw committing a crime.1088
In all likelihood the present case is complicated by the fact that the
persons who committed the crime were probably the same persons who
informed Branzburg that the crime would be, or was being, committed. If
so, this is a rare case where informants actually informed against
themselves. But in that event the privilege which would have protected
disclosure of their identity as informants cannot be extended beyond their
role as informants to protect their identity in the entirely different role as
perpetrators of a crime (emphasis in original).1089
Otherwise, the court said, a reporter who witnessed the assassination of the
president or governor, or a bank robbery in progress, or a forcible rape, might not be
required to identify the perpetrator.1090 Chief Justice Edward P. Hill, writing in dissent,
rejected that parade of horribles and called the majority view “a strained and
unnecessarily narrow construction” of the term “source.”1091 Hill pointed out that the
statute contained no such limitation and quoted extensively from a Pennsylvania case
upholding that state’s shield law.
[I]mportant information, tips and leads will dry up and the public will
often be deprived of the knowledge of dereliction of public duty, bribery,
corruption, conspiracy and other crimes committed or possibly committed
by public officials or by powerful individuals or organizations, unless
newsmen are able to fully and completely protect the sources of their
information. It is vitally important that this public shield against
governmental inefficiency, corruption and crime be preserved against
piercing and erosion.
***
The [shield law] is a wise and salutary declaration of public policy whose
spiritual father is the revered Constitutionally ordained freedom of the
press. The Act must therefore, we repeat, be liberally and broadly
1088

Id. at 347-48.
Id. at 348.
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Id.
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Id. (Hill, C.J., dissenting).
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construed in order to carry out the clear objective and intent of the
Legislature which has placed the gathering and the protection of the
source of news as of greater importance to the public interest and of more
value to the public welfare than the disclosure of the alleged crime or the
alleged criminal (emphasis is Hill’s).1092

But Chief Justice Hill was the only state judge in all of these cases to support the
privilege. In the Pappas case, the Massachusetts Supreme Judicial Court took pains to
point out that, “unlike certain other states,” Massachusetts had created no reporter’s
privilege.1093 The court cited opposition to the privilege in the American Law Institute’s
Model Code of Evidence to support the rejection of both statutory and constitutional
privileges.1094 And in the Ninth Circuit, District Judge Jameson’s concurring opinion
also pointedly noted that Congress had not enacted a shield law as he expressed the view
that Judge Zirpoli’s protective order might have satisfied Caldwell’s constitutional
rights.1095
On the other hand, 17 states had enacted shield laws by 1970,1096 and several of
those enactments had occurred only recently.1097 One could reasonably expect that the
Supreme Court might be swayed by the trend in public policy in favor of the privilege.
The lawyers would also have been aware of a dramatic development within the Justice
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Id. at 349 (Hill, C.J., dissenting) (quoting In re Taylor, 193 A.2d 181, 185-86 (Pa.
1963)).
1093
In re Pappas, 266 N.E.2d 297, 299 (Mass. 1971).
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Id. at 299-301.
1095
Caldwell v. United States, 434 F.2d 1081, 1092 (9th Cir. 1970) (Jameson, J.,
concurring). Jameson’s comment regarding Congress’s failure to enact a shield law was
duly noted by Justice Cutter in his opinion for the Massachusetts Supreme Judicial Court
in Pappas. 266 N.E.2d at 302.
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For a list of state shield laws at the time, see Branzburg v. Hayes, 408 U.S. 665, 691
n. 27.
1097
Id. (Louisiana, 1964; New Mexico, 1967; Alaska, 1967; Nevada, 1969; and New
York, 1970.)
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Department of President Richard Nixon.
During the oral arguments before the Ninth Circuit, counsel for the government
submitted a press release from Attorney General John N. Mitchell outlining new
guidelines for issuing subpoenas to the news media. As summarized by Judge Jameson,
the guidelines “expressly recognized that the ‘Department does not approve of utilizing
the press as a spring board for investigations,’” and provided inter alia, that,
There should be sufficient reason to believe that the information sought is
essential to a successful investigation – particularly with reference to
directly establishing guilt or innocence…. The government should have
unsuccessfully attempted to obtain the information from alternative nonpress sources…. [Subpoenas] should normally be limited to the
verification of published information and to such surrounding
circumstances as relate to the accuracy of the published information….
[S]ubpoenas should, wherever possible, be directed at material
information regarding a limited subject matter, should cover a reasonably
limited period of time, and should avoid requiring production of a large
volume of unpublished material.1098
While the Justice Department’s announcement of the guidelines follows by two months
Caldwell’s critical decision on June 4, 1970, to refuse to appear, work on the guidelines
was well underway before then. And although there is nothing in the record to indicate
the extent of their knowledge, there is little doubt that Caldwell and Amsterdam would
have known about the guidelines at the time. The guidelines were being drafted by
William H. Rehnquist, who was appointed by President Nixon in 1969 to be assistant
attorney general in the Office of Legal Counsel,1099 and Jack C. Landau, former Supreme
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Caldwell, 434 F.2d at 1091-92 n. 3 (Jameson, J., concurring) (quoting John N. Mitchell, Free Press and
Fair Trial: The Subpoena Controversy, Address Before House of Delegates, American Bar Association.
(Aug. 10, 1970)). The guidelines were formally published as United States Department of Justice
Memorandum No. 692. 39 U.S.L.W. 2111 (Aug. 25, 1970). A complete copy was also published in The
New York Times, Aug. 11, 1970, p. 24, and attached as an appendix to Levin v. Marshall, 317 F.Supp. 169,
173 (D. Md. 1970).
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LII/Legal Information Institute, Cornell University, Supreme Court Collection,
http://supct.law.cornell.edu/supct/justices/rehnquist.bio.html (visited Dec 1, 2009).
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Court reporter for the Newhouse News Service.1100 Landau joined the Nixon Justice
Department in 1969, only to leave in April 1970 to return to Newhouse.1101 Landau had
been a key figure in the early days of the Reporters Committee for Freedom of the Press,
which was formed specifically to deal with the Caldwell case, and became executive
director of the organization not long after his return to Newhouse.1102
By the time briefs were filed in the United States Supreme Court, the guidelines
were being held up by the journalists and amici as the government’s recognition that
grand jury inquiries could pose First Amendment problems.1103 Perhaps the most
extensive use the guidelines appears in Alexander Bickel’s amicus brief in Caldwell for
The New York Times and other media companies. Acknowledging that the guidelines do
not have the force of law, Bickel said they nevertheless “evince most authoritatively a
developing consensus of what the law should be.”1104
Thus, taking three critical predictors of success – precedent, preferences, and
public policy – as a whole, the press had some reason to believe that it could win the fight
for a testimonial privilege under the First Amendment. The Caldwell decision in the
Ninth Circuit seemed likely to counterbalance older, adverse precedent;1105 there seemed
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McKay, supra note 64, at 112.
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to be five potentially favorable votes on the Supreme Court; and public policy as
articulated by several state legislatures and the Department of Justice seemed to be
moving in the right direction. Additional factors, such as the strong support of amici1106
– including the American Civil Liberties Union1107 – and some of the nation’s best legal
talent, must have seemed sufficient to overcome the government’s opposition.1108
Even if some doubts remained about the likelihood of success, important forces
within the media apparently concluded that the benefits of pursuing the cases to victory –
an absolute or qualified First Amendment privilege – outweighed the costs of defeat. We
turn to that cost-benefit analysis now.
2. Cost-Benefit Analysis
It is hard to overstate how devastating the Branzburg precedent has been for
newsgathering; the Supreme Court’s refusal to find a meaningful First Amendment
privilege in that case has been the foundation for numerous decisions minimizing any

38-39, 149-51, Air Transp. Ass’n v. Prof’l Air Traffic Controllers Org., No. 70-C-400410 (E.D.N.Y.); and Transcript of Dec. 4, 1969, Alioto v. Cowles Comm., No. 52150
(N.D. Cal.).
1106
Some scholarship suggests that disproportionately strong amici support may be
counter productive. See Kearney & Merrill, supra note 89. However, those findings are
certainly counterintuitive and would probably have surprised the litigants here. My own
research on press cases suggests that support from press amici has been largely irrelevant
to the outcome. See Easton, supra note 1067, at 256.
1107
My previous research shows that the press has been far more successful when
supported by the ACLU than when opposed by the ACLU, winning 75% of its cases with
the ACLU on board and losing 83% when opposed by the ACLU. Easton, supra note
1067, at 257.
1108
The federal government, of course, was a party opponent in Caldwell, and amicus
curiae in Branzburg and Pappas. In either capacity, the government is unquestionably
the most formidable opponent the press could face. See Herbert M. Kritzer, The
Government Gorilla: Why Does Government Come Out Ahead in Appellate Courts?, in
Kritzer & Silbey eds., supra note 87; Easton, supra note 1067, at 257; Kearney & Merrill,
supra note 89 at 829.
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First Amendment right to gather news.1109 Moreover, the high cost of an adverse
decision in Branzburg was obviously apparent to Times Co. General Counsel James
Goodale, who warned Caldwell that his appeal to the Ninth Circuit could make “bad
law.”1110
On the other hand, a victory in Branzburg must have seemed especially beneficial
in light of the Nixon administration’s and local prosecutors’ unprecedented use of
subpoenas for reporters’ sources, notes, pictures, and testimony that characterized the late
1960s.1111 Particularly after the 1968 Democratic convention, subpoenas targeting the
coverage of anti-Vietnam War activists and Black Power militants like Caldwell’s
Panthers proliferated. McKay calls the rapid increase in the number of subpoenas
“staggering,” citing research showing about 500 subpoenas served on reporters between
1970 and 1976, compared to about a dozen between 1960 and 1968.1112
Of course, it is not possible to quantify and analyze the cost of a disastrous
precedent in Branzburg versus the benefits of permanent relief from the threat of
1109

See, e.g., Cohen v. Cowles Media, Inc., 501 U.S. 663, 669-70 (1993)(citing
Branzburg for the proposition “that generally applicable laws do not offend the First
Amendment simply because their enforcement against the press has incidental effects on
its ability to gather and report the news”);
Houchins v. KQED, Inc., 438 U.S. 1, 10-11 (1978) (citing Branzburg for the proposition
that “there is no First Amendment right of access to information….”); Zurcher v.
Stanford Daily, 436 U.S. 547, 566 (1978) (citing Branzburg for the proposition that “it
does not make a constitutional difference” whether search warrants or subpoenas served
on reporters will result in the disappearance of confidential sources or cause the press to
suppress the news); Pell v. Procurier, 417 U.S. 817, 834 (1974) (citing Branzburg for the
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1110
See supra note 952 and accompanying text.
1111
McKay, supra note 64, at 111,
1112
Id. at 112 (citing Curt Matthews, Journalism’s Full Court Press, WASH. JOURN. REV.
(March 1982) at 40). For a sense of the magnitude of the subpoena assault, see the list of
120 subpoenas served on reporters from NBC, CBS, and their wholly owned stations
included as an Appendix to Brief of the N.Y. Times Co. et al., supra note 1012.
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subpoenas. But it is entirely possible that a rough cost-benefit calculation, tempered by
the probability of success, may have influenced the decision of most – but not all – media
participants to ask the Supreme Court for a qualified, rather than absolute, testimonial
privilege. An absolute privilege, going beyond the ruling of the Ninth Circuit, beyond
even the benefits of most state shield laws, would have been the most desirable, yet least
likely outcome in the case. Thus, prudence would have dictated a reasoned argument for
a qualified privilege – a somewhat less desirable, but far more likely outcome – except
for those participants who calculated that the benefits of an absolute shield outweighed
the cost of losing the case altogether.
The initial response to the subpoenas by Caldwell and the Times – a plea in the
alternative to quash the subpoenas or issue a protective order1113 – certainly reflected a
degree of caution. Even after the split between Caldwell and the Times, Caldwell’s
opposition to the government’s petition for certiorari suggests they were reasonably
satisfied with the Ninth Circuit opinion. Caldwell’s Brief in Opposition suggested the
Court could best confront “the vexing and difficult First Amendment problems presented
by grand jury subpoenas addressed to newsmen…after more than one lower court has
grappled with them.”1114
In his brief to the Supreme Court, Amsterdam argued for a qualified privilege, but
with a strong presumption of confidentiality.1115 He insisted that a “compelling state
interest” was required by the First Amendment in order to force a reporter to appear
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Caldwell v. United States, 311 F. Supp. 358,360 (N.D. Cal. 1970).
See Brief in Opposition to the Petition for a Writ of Certiorari at 3, Caldwell v.United
States, 408 U.S. 665 (1972) (No. 70-57).
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Id. at 3.
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before a grand jury.1116 “The elements of such a showing are at least three,” he said:
(1) The “information sought” must be demonstrably relevant to a
clearly defined, legitimate subject of governmental inquiry….
(2) It must affirmatively appear that the inquiry is likely to turn up
material information, that is: (a) that there is some factual basis for
pursuing the investigation, and (b) that there is reasonable ground to
conclude that the particular witness subpoenaed has information material
to it…[and]
(3) The information sought must be unobtainable by means less
destructive of First Amendment freedoms….1117

The New York Times also insisted on a “compelling interest” standard as amicus
in the Supreme Court proceeding. Joined by NBC, CBS and ABC, by the Chicago SunTimes and Daily News, by the Associated Press Managing Editors and Broadcasters’
Associations, and by the Association of American Publishers, the Times urged the Court
to require the government to “clearly demonstrate a compelling and overriding interest in
the information” before requiring a reporter to testify.1118 The Times went on to explain
that such a standard would preclude requiring a reporter’s testimony “with respect to a
category of crimes that cannot be deemed ‘major,’ as for example crimes variously
categorized as ‘victimless,’ ‘regulatory,’ and ‘sumptuary.’”1119
Other amici urged a similar standard. For example, the Chicago Tribune sought
to limit testimony to evidence “so important that non-production thereof would cause a

1116

See Brief for Respondent at 81, Caldwell, 408 U.S. 665 (1972) (No. 70-57).
Id. at 82-84.
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Brief of the N.Y. Times Co. et al., supra note 1012, at 8.
1119
Id. By “sumptuary” crimes, the Times was presumably referring to the violation of
prohibitions imposed for moral, health, or social welfare reasons, such as illegal
gambling. See, e.g., Rushing v. United States, 381 A.2d 252, 256 (D.C. App. 1977).
1117
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miscarriage of justice.”1120 The Radio Television News Directors Association
characterized the desired standard as “irreparable harm,” rather than “compelling
interest,” and said “the Court should adopt a standard which in the normal situation
would raise no more than the slightest possibility of later disclosure.”1121 A “compelling
need” standard was urged by the Authors League of America1122 and a coalition of
religious groups.1123
But even if one assumes that these groups advocated a balancing test, albeit with a
very high standard, because they believed that the benefits of an absolute privilege were
outweighed by the cost of defeat,1124 other media organizations reached the opposite
conclusion. The American Newspaper Publishers Association, for example, openly broke
with the Times and joint amici as to the standard required:
Nothing short of an absolute privilege, under the First Amendment, vested
in professional newsmen to refuse to testify before any tribunal about any
information or source of information derived as a result of their reportorial
functions will create the certainty needed to generate confidence in their
promises, whether express or implied, to preserve either a source’s
anonymity or privacy, and thus guarantee the right of the public to be fully
informed.1125
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ANPA was joined in that position by The Washington Post and Newsweek;1126 the
American Society of Newspaper Editors, Dow Jones, and Sigma Delta Chi;1127 and the
National Press Photographers Association.1128 Even the venerable ACLU suggested that
because reporters should only be required to testify to their knowledge concerning a
planned, future crime of violence, “it may be preferable for the Court to adopt something
approximating an absolute privilege, leaving to another day the carving out of possible
exceptions.”1129
Whether one believes that the media representatives’ advocacy of an absolute or
qualified privilege was a reasonable proxy for their strategic cost-benefit analyses, or
sincere expressions of their views of the law, it is clear that the press was a “house
divided” on the desired scope of the testimonial privilege they sought. This failure to
speak with one voice may have diluted the message being sent to the Court that such a
privilege, whatever its scope, was commanded by the First Amendment. It would
certainly have that effect in the legislative arena.1130 In the end, Branzburg v. Hayes was
a stunning defeat,1131 with long-lasting implications for First Amendment doctrine.

1126

Brief of the Wash. Post Co. and Newsweek, Inc., as Amici Curiae in Support of
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D. Disaster in Court and Congress
1. The Branzburg Opinion
Paul Pappas’s Reply Brief before the Supreme Court quotes a then-new report by
University of Michigan Law School Professor Vincent Blasi for a then-new organization
called Reporters Committee for Freedom of the Press, which had been organized in
response to the Caldwell case:1132
Nothing, in the opinion of every reporter with whom I discussed
the matter, would be more damaging to source relationships than a
Supreme Court reversal of the Ninth Circuit’s Caldwell holding. Several
newsmen told me that initially they were extremely worried about the
subpoena spate of two years ago, but that now their anxieties have greatly
subsided as a result of the strong stand taken by the journalism profession
and the tentative victories in court. However, a Supreme Court
declaration that the first amendment is in no wise abridged by the practice
of subpoenaeing reporters would, these newsmen assert, set off a wave of
anxiety among sources. The publicity and imprimatur that would
accompany such a Court holding would, in the opinion of these reporters,
create an atmosphere even more uncongenial to source relationships than
that which occurred two years ago, when the constitutional question
remained in doubt.1133
Unfortunately, Blasi proved more prophetic than persuasive. With lip service to
“some” First Amendment protection for newsgathering,1134 Justice White proceeded to
list all the First Amendment values that were not at issue in these three cases:
1132

McKay, supra note 64, at 108. As chronicled by McKay, a member of the
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[N]o intrusions upon speech or assembly, no prior restraint or restriction
on what the press may publish, and no express or implied command that
the press publish what it prefers to withhold. No exaction or tax for the
privilege of publishing, and no penalty, civil or criminal, related to the
content of published material…. No attempt is made to require the press to
publish its sources of information or indiscriminately to disclose them on
request.
The sole issue before us is the obligation of reporters to respond to grand
jury subpoenas as other citizens do and to answer questions relevant to an
investigation into the commission of a crime.1135
Framing the issue thus told the entire story.
Emphasizing that “‘the publisher of a newspaper has no special immunity from
the application of general laws,’”1136 a theme he would return to in other newsgathering
cases,1137 White further minimized the protection accorded newsgathering by
undermining the “right to know” value on which it is predicated: “[T]he First
Amendment does not guarantee the press a constitutional right of special access to
information not available to the public generally.”1138 Citing the absence of a reporter’s
privilege under either the common law or the “prevailing constitutional view,”1139 White
noted that, while “a number of states” have provided a statutory privilege, “the majority
have not done so, and none has been provided by federal statute.”1140
On the records now before us, we perceive no basis for holding that the
public interest in law enforcement and in ensuring effective grand jury
proceedings is insufficient to override the consequential, but uncertain,
burden on news gathering that is said to result from insisting that
reporters, like other citizens, respond to relevant questions put to them in
the course of a valid grand jury investigation or criminal trial.1141
1135
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White gave particularly short shrift to Branzburg’s claim of privilege. “Insofar as
any reporter in these cases undertook not to reveal or testify about the crime he
witnessed, his claim of privilege under the First Amendment presents no substantial
question. The crimes of news sources are no less reprehensible and threatening to the
public interest when witnessed by a reporter than when they are not.”1142 For the others,
White said, “the evidence fails to demonstrate that there would be a significant
constriction of the flow of news to the public if this Court reaffirms the prior commonlaw and constitutional rule regarding the testimonial obligations of newsmen.”1143
Even assuming some informants will refuse to talk to reporters, White continued,
“we cannot accept the argument that the public interest in possible future news about
crime from undisclosed, unverified sources must take precedence over the public interest
in pursuing and prosecuting those crimes reported to the press by informants and in thus
deterring the commission of such crimes in the future.”1144
One by one, White rebutted and rejected each of the arguments raised by the
reporters, returning finally to clarify the scope of First Amendment protection for
newsgathering. “[G]rand jury investigations if instituted or conducted other than in good
faith, would pose wholly different issues for resolution under the First Amendment.
Official harassment of the press undertaken not for the purposes of law enforcement but
to disrupt a reporter’s relationship with his news sources would have no justification.”1145
That was the extent of the concession won by the press in Branzburg v. Hayes –
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far less than the Ninth Circuit opinion or even the original District Court’s protective
order. Even though numerous shield law bills have been introduced in Congress since
Branzburg,1146 enactment has always been considered a long shot, and all First
Amendment protections for newsgathering activities might well be stronger if Branzburg
had never reached the United States Supreme Court.
But if Branzburg was a strategic miscalculation, one cannot say that pursuit of a
testimonial privilege for journalists was irrational or irresponsible. From the perspective
of the key actors at the time, the odds favoring success were at least even, and important
segments of the press saw prospective benefits of victory as greater than the downside
costs. Perhaps the best thing to come out of the case was the Reporters Committee for
Freedom of the Press, which is today the premier legal information clearing house and
litigator representing working journalists.
2. The Legislative Fiasco
According to Floyd McKay, principal chronicler of the Reporters Committee’s
early years, the Caldwell case was the precipitating factor in the formation of the
Committee in 1970.1147 Thirty-five to 40 reporters attended a meeting at Georgetown
University to discuss Caldwell and other cases.1148 Led by J. Anthony Lucas and Fred
Graham of The New York Times, and Jack Nelson of the Los Angeles Times, the group
took the name Reporters Committee for Freedom of the Press and created a steering
committee of eleven colleagues.1149
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See infra Part D.2.
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What distinguished the Reporters Committee from other media organizations that
became involved in Caldwell and its companion cases was its insistence that working
reporters, not editors or publishers, would call the shots.1150 “Reporters needed their own
advocacy group,” James Doyle of TheWashington Star told McKay in an interview, “and
we could not be sure publishers would do the job.”1151 Indeed, the Times lawyers’ initial
reaction to the Caldwell case seemed indicative of a philosophical difference between
working journalists and their managers, although the split over absolute versus qualified
privilege had not yet broken down along those lines – at least in the Supreme Court
briefs.1152
Whatever the basis for that split, it was to prove fatal to enacting a statutory
remedy for the Branzburg decision. By the time that decision was handed down in 1972,
the Reporters Committee was being led by Jack Landau, a reporter-lawyer for Newhouse
News Service, who had returned to his Supreme Court beat after a brief stint in the Nixon
Justice Department.1153 Landau’s aggressive advocacy for an absolute privilege in the
years following the Branzburg decision, and his unwillingness to compromise with media
organizations willing to accept some qualifications, must bear a fair portion of the blame
– or credit – for Congress’s failure to enact a shield law in the early 1970s, when reaction
to the Nixon administration’s contempt for the press and Branzburg made such enactment
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most likely.1154
Reacting to what he called “the recent wave of broad and sweeping subpoenas
which have issued from the Justice Department,” Sen. Thomas H. McIntyre (D-N.H.)
introduced the first testimonial privilege bill of the decade on March 5, 1970.1155
Although McIntyre’s bill died in committee, Sen. James Pearson (R-Kan.) introduced
another shield bill, S.1311, in the beginning of the 92nd Congress in January 1971.1156
According to Sen. Sam Ervin (D-N.C.), the most authoritative reporter of this legislative
process, the Pearson bill “met with less than urgent response,” with the press adopting a
“‘wait and see’ attitude” toward the bill pending resolution of the Caldwell case.1157
Ervin’s Judiciary Subcommittee on Constitutional Rights held hearings on the
Pearson bill in September and October 1971.1158 Months earlier, the White House and
Justice Department had begun taking a more conciliatory approach to the issuance of
subpoenas against reporters,1159 and Ervin recalls that “most press spokesmen who
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Although a number of states had already enacted shield laws, see supra notes 109697 and accompanying text, and similar bills had been introduced unsuccessfully in nearly
every Congress since 1929, VAN GERPEN, supra note 928, at 148, popular support for a
shield law had never been higher than immediately after the Branzburg decision was
handed down. McKay, supra note 64, at 115.
1155
Ervin, supra note 120, at 251 (citing S.3552, 91st Cong. (1970)).
1156
Id. at 253 (citing S.1311, 92nd Cong. (1971)).
1157
Id. at 253-54. The government’s certiorari petition in Caldwell was pending at the
time. See supra text accompanying note 955.
1158
Id. at 254.
1159
In February, Attorney General John Mitchell issued a statement “regret[ting]” any
misunderstanding arising from the issuance of subpoenas to the press and promising that,
“in the future, no subpoenas will be issued to the press without a good faith attempt by
the Department to reach a compromise acceptable to both parties.” Ervin, supra note 120,
p. 251 (citing N.Y. TIMES, Feb. 6, 1970, at 40). Mitchell’s press spokesman at the time
was Jack Landau. McKay, supra note 514, at 112. At a press conference in May,
President Nixon said he took a “very jaundiced view” of subpoenaing the notes of
reporters or taking action requiring reporters to reveal their sources. Ervin, supra note
120, at 254 (citing The President’s News Conf., 7 WEEKLY COMP. PRES. DOC. 703,
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commented on the Pearson bill recommended that Congress proceed cautiously. Most
urged that a statutory privilege be enacted only if the Court refused to recognize a
constitutional privilege.”1160 Indeed, Ervin says the subpoena problem “seemed to come
last in the minds of most witnesses.”1161 The bill went nowhere in 1971.1162
When the Branzburg decision came down in June 1972, Sen. Alan Cranston (DCalif.) immediately introduced legislation providing an absolute shield for journalists in
both federal and state proceedings.1163 But the press was irreparably divided. The
inactive Joint Media Committee was revived for the purpose of drafting new legislation

embodying a qualified privilege. 1164 Their bill was introduced by Sen. Walter Mondale
(D-Minn.) on Aug. 171165 and Rep. Charles Whalen (R-Ohio) on Sept. 5.1166 Ervin had
introduced his own qualified privilege bill on Aug. 16.1167 No new hearings were held in
the Senate, and although the House Judiciary Committee held a series of hearings in late

705 (May 1, 1971). Also in May, Mitchell told an interviewer he had no objection “to
legislation protecting” reporters’ notes. Id. at 252. Finally, in August, Mitchell’s Justice
Department issued restrictive guidelines to U.S. Attorneys regarding subpoenas for
journalists. See supra notes 1098-1100 and accompanying text. As noted therein, the
guidelines were originally drafted by Landau. Id.
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Press Managing Editors Association, Sigma Delta Chi, National Press Photographers
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Id. (citing S. 3932, 92d Cong. (1972)).
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September,1168 Congress adjourned without taking action.
Ervin notes that “public’s attention was not really drawn” to the issue until two
reporters were jailed in the fall of 1972 for refusing to reveal their sources.1169 “The
attitude of the press began to harden,” Ervin says, and more groups began urging an
absolute privilege.1170 The American Newspaper Publishers Association, which
supported an absolute privilege, spearheaded a new press alliance called the Ad Hoc
Coordinating Committee, which tried to draft a bill acceptable to all factions.1171 The
Joint Media Committee, finding that a qualified bill no longer commanded a majority of
its members, issued a statement stressing the urgency of legislative relief.1172
In November 1972, President Nixon told American Society of Newspaper Editors
that he did not think federal legislation was warranted at this time, further inflaming the
situation, and in December, another reporter was briefly jailed for failing to produce
unpublished tapes of a confidential interview.1173 When the 93rd Congress convened in
January, eight bills and one joint resolution were introduced in the Senate, and 56 bills
were introduced in the House.1174 There was only one problem: “the great number of
proposals demonstrated disagreement” among the legislators, and that, in turn, “only
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reflected the divergence in the press.”1175 The Ad Hoc Coordinating Committee, created
to find common ground, produce six different bills, revealing differences not only in
philosophy but also in estimates of what kind of legislation could pass.1176 Even Anthony
Amsterdam complicated the picture by suggesting that a judicial hearing should be
required before issuing a subpoena to reporters, an “interesting” concept, says Ervin, but
one that “represented a new, complicated, and untested legal innovation, which reduced
its political acceptability in Congress.”1177
Ervin admits to being conflicted himself; he introduced his own qualified
privilege bill at the beginning of a new round of hearings, then found himself persuaded
by Reporters Committee for Freedom of the Press, that any effective legislation would
have to cover the states as well as the federal government.1178 His new bill, however,
contained an exception for testimony regarding crimes committed in the reporter’s
presence, which drew fire from both the Reporters Committee and the Joint Media
Committee.1179 Even after a dozen subpoenas were issued during the hearings to news
organizations in a libel action filed by the Committee to Re-Elect the President
(CREEP),1180 the “fragmented press could not coalesce” behind one approach to
legislation in either the Senate or the House.1181
“It did seem clear,” Ervin said, “that unless the press groups themselves could
achieve some unanimity on the issue, it was likely to fail without any effort from its
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opponents.”1182 And so it did. The Eighth1183 and Second1184 Circuit Courts of Appeal
had both declined to force reporters to reveal their confidential sources, notwithstanding
Branzburg.1185 Now, in March 1973, Judge Charles Richey granted a motion to quash
the dozen subpoenas issued to news organizations by CREEP in the Watergate matter,1186
and prosecutors around the country had begun to show some restraint.1187 Ervin notes
that Watergate itself demonstrated to some previous supporters that the press could do its
job without a statutory privilege.1188 Despite Rep. Robert Kastenmeier’s success in
forging a compromise bill in his House Judiciary subcommittee, he could not get a
majority of the media representatives to support it.1189 The legislative effort crumbled.
In this chapter, we have examined Branzburg v. Hayes as part of a continuing
exploration into the mobilization of the press to shape First Amendment doctrine through
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constitutional litigation. In Branzburg, the press failed, despite several favorable
indicators, and that failure had grave implications for any First Amendment right to
gather news. While it is impossible to say conclusively why a Supreme Court decision
goes this way or that, we can safely suggest that differences within the press, between
Earl Caldwell and The New York Times, indeed, between reporters and their bosses
generally,1190 and between advocates of an absolute versus a qualified privilege, did not
help the press make its case. The latter division proved to be even more significant when
the issue moved to the legislative arena.
The tragedy of Branzburg v. Hayes was the failure of the Court to adopt Anthony
Amsterdam’s argument that, for First Amendment purposes, the distinction between
newsgathering and publishing is an artificial one, advanced by the government to divide
and conquer.1191 The lesson of Branzburg v. Hayes and its aftermath is that a “house
divided” is not likely to be effective in molding constitutional doctrine or winning a
legislative privilege. As the next chapter demonstrates, the failure to win constitutional
recognition for newsgathering in Branzburg has been a persistent thorn in the side of
media litigators ever since.
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Chapter 7 –Branzburg’s Legacy: The Newsgathering Cases
If Branzburg v. Hayes was the first bona fide newsgathering case to reach the
U.S. Supreme Court, it was not the first time the Court expressed doubt that the
Constitution provided much protection for gathering information. That distinction
belongs to Zemel v. Rusk.1192 Zemel had sought to have his passport validated for travel
to Cuba as a tourist. When his request was denied, he renewed it, this time asking for
permission to travel "to satisfy my curiosity about the state of affairs in Cuba and to make
me a better informed citizen."1193 Refused again, Zemel challenged the Secretary of
State's authority to take such action. A three-judge district court granted the Secretary's
motion for summary judgment,1194 and the United States Supreme Court affirmed.1195
The Court rejected Zemel's contention that the refusal to validate his passport for Cuba
infringed upon his First Amendment right to inform himself.
For to the extent that the Secretary's refusal to validate passports for Cuba
acts as an inhibition . . . it is an inhibition of action. There are few
restrictions on action which could not be clothed by ingenious argument in
the garb of decreased data flow. . . . The right to speak and publish does
not carry with it the unrestrained right to gather information.1196
Ample reasons exist for considering Zemel as something other than a bona fide
newsgathering case. State Department policy at the time contemplated exemptions for
bona fide journalists, among others,1197 and Zemel's desire to “inform himself” seems as
disingenuous now as it obviously did to the Court then. Still, the Court has repeatedly
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held that the First Amendment rights of the press and public are coextensive;1198 Zemel
did not have to attend journalism school to gather news and information.
More importantly, the Court recognized that the Secretary’s interference with the
flow of information about Cuba was “a factor to be considered in determining whether
[Zemel] has been denied due process of law.”1199 As Justice Stewart would later point
out in his Branzburg dissent, the rule at issue in Zemel was justified by the “weightiest
considerations of national security.”1200 Justice Stewart also noted that the Court's use of
the word “unrestrained” to characterize unprotected newsgathering necessarily implies
that “some right to gather information does exist.”1201 In Branzburg, the Court begin to
define the scope of that right.
Branzburg is appropriately characterized as a newsgathering case because the
newspapers’ right to publish the information their reporters had obtained, without fear of
censorship or sanction, was never called into question. At issue rather was the reporters’
ability to acquire the information in the first instance, and there is a dramatic difference
between the Court’s attitude toward publishing and its attitude toward access to
information. The law can affect access to information both directly, by establishing the
boundaries of secrecy within which government institutions and private actors are
entitled to operate, and indirectly, by limiting the means by which reporters can gather
the news without running afoul of the law. In depriving Paul Branzburg, Earl Caldwell,
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and Paul Pappas of a constitutional privilege to protect their confidential sources from
disclosure, Branzburg exemplifies the indirect effect of the law on access to information.
In each case, the reporter had already acquired and published the information in
question, but did so through promises of confidentiality that they could not keep absent a
legal privilege. The Court’s refusal to recognize a constitutional privilege thus
jeopardized the ability of these and other reporters to acquire more information from the
same or different sources in the future. More importantly, Branzburg also sounds a
theme underlying all newsgathering cases: that the First Amendment entitles the press as
an institution only to that information available to the public generally. If a member of
the public has no constitutional privilege to protect the confidences of information
sources from, say, a grand jury inquiry, then neither does a reporter.
This view of the First Amendment is reflected in the direct access cases as well.
Two types of direct access cases have reached the Court with some frequency: access to
judicial proceedings and access to executive branch information. As early as 1959, the
Court began reversing criminal convictions on the ground that trial courts failed to
properly manage and or account for press coverage before or during the trials. In these
cases, unlike the contempt cases, the actual conduct of the press, while often deplorable,
was not found to be illegal. But the series of reversals certainly gave courts the incentive
to restrict trial coverage by closing the courtrooms. Part A of this chapter looks briefly at
these press coverage cases, then more closely at those cases in which the Court ultimately
established the ground rules for press access to judicial proceedings. In Part B, we turn to
the cases in which the press tried, and almost always failed, to use the courts to gain
access to information held by the executive branch of government. In Part C, we return
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to the handful of newsgathering cases that, like Branzburg, did not involve direct access
information, but rather threatened newsgathering indirectly, and in some cases, even
more seriously. In Chapter 9, after studying a contemporary case in depth, we
summarize what the cases tell us about the ability of the press to shape First Amendment
doctrine with respect to newsgathering.
A. Access to Courtrooms
The contempt-by-publication cases discussed in Chapter 6 were not about
newsgathering, of course, but the concern they expressed for the influence of news
reporting and editorializing on the judicial process certainly set the stage for restricting
press coverage of the courts. For example, in the contempt case of Patterson v.
Colorado,1202 Justice Holmes took pains to point out that trial outcomes must be “induced
only by evidence and argument in open court and not by any outside influence, whether
of private talk or public print.”1203 Similarly, in Bridges v. California,1204 Justice Black
wrote, “Legal trials are not like elections, to be won through the use of the meeting hall,
the radio, and the newspaper.”1205
In 1910, the Court entertained, but ultimately rejected, a claim that a murder
conviction should be overturned because, among other things, a juror had read newspaper
accounts of the case before the trial and had formed opinions as to the defendant’s guilt
and other jurors had read accounts of the case in the Seattle newspapers during the
trial.1206 Half a century later, however, the Court was prepared to take such claims more
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seriously. In Marshall v. U.S.,1207 the Court reversed the defendant’s conviction for
illegally distributing amphetamines on the ground that the jurors had been improperly
influenced by reading newspaper stories about Marshall’s two prior convictions, one for
practicing medicine without a license, which the trial judge had excluded from evidence.
Two years later, in Irvin v. Dowd,1208 the Court the court granted Leslie “Mad
Dog” Irvin a new murder trial on the ground that nine of twelve jurors had been
prejudiced by pretrial publicity, including the nickname bestowed on Irvin by the press.
Irvin established as a principle of federal constitutional law that decisions reached by
jurors who have been influenced by pretrial publicity violate the sixth amendment
guarantee of trial by an impartial jury. Although Irvin put the burden on the defense to
show specific instances of prejudice, that test was soon softened.
In Rideau v. Louisiana,1209 the defendant’s confession to robbery, kidnapping, and
murder charges was broadcast three times on local television prior to jury selection, yet
the trial court denied Rideau’s motion for a change of venue. Three members of the jury
saw the broadcast, but Justice Potter Stewart, writing for the 7-2 majority, held that no
particularized showing of prejudice was required, that drawing a jury from such a
contaminated jury pool was, in itself, a deprivation of due process. That rule was applied
in the next two cases as well. In Estes v. Texas,1210 a sharply divided Court reversed the
fraud conviction of the notorious financier Billie Sol Estes. In his opinion for the Court,
Justice Clark held that the massive pre-trial publicity – including two days of televised
pre-trial hearings and televised portions of the trial itself – had deprived Estes of due
1207
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process. And in Sheppard v. Maxwell, 1211 the Court reversed the conviction of Sam
Sheppard for allegedly murdering his wife, with Justice Clark citing the “carnival
atmosphere”1212 of the trial and the utter failure of the trial judge to control media
coverage.
These cases were highly publicized and attracted substantial national press
attention. Sheppard, in particular, would exert considerable influence on the press’s
ability to cover the courts, with Justice Clark issuing guidance to trial judges as to how
they were to protect the defendant’s right to an impartial jury before and during the
trial.1213 Yet only in Estes was the press involved as amicus curiae before the Supreme
Court, and then only to plead the special case of televised trial coverage. That would
change dramatically once trial judges began to slam courtroom doors shut in order to
implement Justice Clark’s admonition that “the presence of the press at judicial
proceedings must be limited when it is apparent that the accused might otherwise be
prejudiced or disadvantaged.”1214
At first, the Supreme Court seemed to endorse that practice. In Gannett v.
DePasquale,1215 attorneys for both the prosecution and defense asked the trial judge,
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Daniel DePasquale, to close a pretrial suppression hearing that would determine whether
certain statements and physical evidence, including a gun, were admissible in a murder
trial.1216 Concerned that information about inadmissible evidence might reach
prospective jurors, DePasquale agreed to close the hearing. The evidence was suppressed
and the defendants pleaded guilty to a lesser charge. A Gannett reporter who had left the
courtroom wrote a letter to the judge asking to see a transcript of the proceedings, and
Gannett followed up with a formal motion. Ultimately, DePasquale denied the motion,
balancing Gannett’s First Amendment rights against the right of the defendants to a fair
trial.1217 He was reversed by the intermediate appellate court, but affirmed by the Court
of Appeals.1218 The U.S. Supreme Court affirmed 5-4.1219
Justice Stewart wrote for the Court and one other justice that the defendant could
waive his right to an open proceeding and the Sixth Amendment gave the press no
grounds for objection.1220 If the First Amendment provided any such ground, it was
limited, and Judge DePasquale fulfilled his obligation by giving the press a hearing.1221
Chief Justice Burger limited his concurrence to pretrial proceedings,1222 while Justice
Powell suggested formal guidelines for weighing the press’s First Amendment interests
in such cases.1223 Only Justice Rehnquist, among the majority, held that there was no
First Amendment interest in open proceedings at all.1224 The dissenters, led by Justice
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Blackmun, would have held that the Sixth Amendment requires at least a hearing before
any proceeding is closed, giving “full and fair consideration” to “the public's interest... in
open trials.”1225 In other words, the dissent would have found that the Sixth Amendment
right to an open trial belongs not only to the defendant, but also to the public. They
would have put the burden on defendant to show sufficient potential prejudice to
overcome the qualified right of the public.1226
Press support for Gannett was substantial, both with respect to the firm’s petition
for certiorari1227 and on the merits of the case.1228 Gannett had argued the case first on
First Amendment grounds,1229 as did ANPA and ASNE, 1230 and then on Sixth
Amendment grounds,1231 as did RCFP and NAB.1232 The New York Times Co.
emphasized the importance of pre-trial proceedings,1233 while SPJ/SDX urged the Court
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to adopt a Nebraska Press-like test for closing courtrooms.1234 The ACLU, which had
tended to favor reversing convictions in the pretrial publicity cases, argued here in
support of Gannett on both First and Sixth Amendment grounds.1235 Ultimately, the
Court would accept the argument that the right of the public to attend judicial
proceedings controlled the question, but it would set that right squarely in the First
Amendment, rather than the Sixth.
That was the analytical approach adopted in Richmond Newspapers v.
Virginia,1236 in which the trial court had granted defendant’s motion to close a criminal
trial to the press and public. John Paul Stevenson’s first conviction had been reversed,
and the next two attempts to try him ended in mistrials.1237 On the fourth attempt, the
court granted the motion to close the trial, without a hearing, under a state law allowing a
trial judge to exclude anyone whose presence might impair the conduct of a fair trial. 1238
Richmond Newspapers filed a motion claiming the constitutional right of the public to
attend trials, arguing the judge erred by not first determining whether alternative
measures could not guarantee a fair trial.1239 The Virginia Supreme Court denied the
papers’ motion, citing Gannett v. DePasquale, as had many other courts since that
decision, and Stevenson was acquitted in a closed trial. Again, the press strongly
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supported Richmond Newspapers,1240 but this time the outcome in the U.S. Supreme
Court was much more favorable.
In his opinion for the 7-1 majority, Chief Justice Berger traced the history of open
trials from before the Norman conquest, and cited its “community therapeutic value” in
earning “public acceptance of both the process and its results.”1241 Today, he said, the
media acts as surrogates for the public. “We are bound to conclude that a presumption of
openness inheres in the very nature of the criminal trial under our system of justice.”1242
Burger said that the First Amendment can be read as protecting the right of everyone to
attend trials so as to give meaning to the explicit guarantees of speech, press, assembly
1240
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and petition. “Free speech carries with it some freedom to listen,” he said.1243 The
amendment prohibits government from limiting the stock of information available to the
public, Burger said, and prohibits the government from summarily closing doors which
had long been open to the public at the time that amendment was adopted.1244 Noting
that the trial judge had made no findings to support closure, no inquiry as to whether
alternative solutions would have met the need to ensure fairness, and no recognition of
any First Amendment right for the press and public to attend trials, Burger said that,
absent an overriding interest articulated in findings, the trial of a criminal case must be
open to the public.1245
Six different opinions were written in the case. Justices White1246 and
Blackmun,1247 concurring, continued to express the belief that the public’s right to an
open trial was grounded in the Sixth Amendment, and Justice Rehnquist, dissenting,
continued to believe that neither the First nor the Sixth Amendment provided any such
right.1248 Justice Stewart, concurring, cautioned that the right of the press and public to
attend trials was not absolute,1249 and the concurring opinion of Justice Brennan, joined
by Justice Marshall, noted that, in determining whether a particular proceeding should be
open, the courts needed to take into account both the history of that proceeding and the
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function that it serves.1250 These points would ultimately be incorporated into the rule that
was fine-tuned over the next four cases and now governs all closed courtroom situations.
In Globe Newspaper Co. v. Superior Court, County of Norfolk,1251 the Court held
that a Massachusetts law requiring the closing of courtrooms during the testimony of
certain sex crime victims violated the First Amendment. Despite the lack of history of
openness in this kind of trial, the Court found that the state interests asserted to support
the restriction would be best served by case-by-case consideration.1252 Once again, the
press amici were out in force.1253 Two years later, in Press-Enterprise Co. v. Superior
Court of California, Riverside County (Press-Enterprise I),1254 the Court held that the
examination of prospective jurors known as voir dire must be conducted in the open
unless convincing evidence shows closure is needed to ensure a fair trial. Chief Justice
1250
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Burger, writing for the majority, wrote that “the presumption of openness may be
overcome only by an overriding interest based on findings that closure is essential to
preserve higher values and is narrowly tailored to serve that interest.”1255 Here, too, the
press amici were well represented.1256 The same year, in Waller v. Georgia, 1257 the Court
held that pre-trial suppression hearings can be closed over the defendant’s objections only
if there are compelling reasons to do so and only after considering alternative
remedies.1258 This was considered a purely Sixth Amendment case, and the press did not
participate. These two cases were held to be controlling in a 2010 case reversing a
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criminal conviction because the press and public were excluded from voir dire, a position
supported in an amicus brief filed by Reporters Committee for Freedom of the Press.1259
The last case in this line to refine the doctrine regarding assess to courtrooms, a
second Press-Enterprise Co. v. Superior Court of California, Riverside County (PressEnterprise II),1260 pulled together all of the rules established in the preceding cases and,
without explicitly over-ruling Gannett v. DePasquale, consigned it to a jurisprudential
footnote. In Press-Enterprise II, Defendant Robert Diaz was charged with 12 counts of
murder for administering overdoses of lidocaine in his capacity as a nurse. Diaz moved
to exclude the public from the preliminary hearing, and the prosecutor, who was seeking
the death penalty, did not oppose the motion. The magistrate judge granted the motion
on the ground that the case had attracted national publicity and “only one side may get
reported in the media.”1261 The hearing lasted forty-one days; Diaz was bound over for
trial and the record was sealed. Both the state and the Press-Enterprise petitioned for
release of the transcript, but Diaz opposed release and the Superior Court denied the
motion based on a “reasonable likelihood of substantial prejudice” to Diaz’s fair trial.1262
Although Diaz ultimately waived his right to a jury and transcripts of the preliminary
hearing were released, the state appellate courts essentially affirmed the decision below,
holding that there was no generalized First Amendment right of access to preliminary
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hearings and that the burden was on the press to prove no reasonable likelihood of
prejudice.1263 Again, there was no lack of advice from the press.1264
Over a dissent by Justice Stevens, joined by Justice Rehnquist, 1265 Chief Justice
Burger established a two-part rule for judges to follow whenever the issue of closure
arises. Borrowing from Justice Brennan’s concurrence in Richmond Newspapers, Burger
posited a “qualified First Amendment right of access” to any judicial proceeding that has
historically been open to the public and where access contributes positively to its proper
functioning.1266 Once that test is met, he said, Press-Enterprise I dictates that the
presumption of openness can be rebutted only by findings that closure is essential to an
overriding governmental interest and is narrowly tailored to serve that interest.1267 As to
this particular case, Burger held that the California preliminary hearing – which is often
as dispositive as a trial – meets both the history and function prongs of the preliminary
1263
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test. He also held that the “reasonable likelihood” test applied in the lower court was
inadequate. Where the asserted interest is the defendant’s fair trial, Burger said closure is
permissible only where there is a “substantial probability” that the defendant's right to a
fair trial will be prejudiced and that reasonable alternatives to closure cannot adequately
protect the defendant's fair trial rights.1268 The Court some years later applied that rule to
preliminary hearings in Puerto Rico in response to a newspaper’s lawsuit,1269 but no other
general closure cases have reached the Supreme Court.
On the issue of televising judicial proceedings, moreover, the Court reversed itself
since Estes was decided in 1965. In Estes,1270 Chief Justice Warren, joined by Justices
Douglas and Goldberg,1271 and Justice Harlan,1272 concurring separately, agreed with
Justice Clark’s majority opinion that Estes’s conviction had to be reversed,1273 but
Harlan’s concurring opinion was at least equivocal as to whether televising a criminal
trial would forever be an inherent deprivation of due process.1274 Justices White, Stewart,
Black, and Brennan dissented, writing that televising trials was neither inherently
prejudicial nor specifically prejudicial in this case.1275 Brennan took pains to point out
that, given Harlan’s equivocation, the decision in Estes fell short of a constitutional rule
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against televising trials.1276 That may have been some comfort to the NAB and the
RTNDA, who argued as amici that courtroom reporting by broadcast media – properly
controlled by the court – does not deprive a defendant of due process of law.1277 In that
assertion, they were joined only by the State Bar Association of Texas; the ACLU and
American Bar Association supported the majority.1278
The constitutional issue – although not the lingering question of desirability – was
resolved in Chandler v. Florida.1279 In that case, the Court upheld a Florida program that
allowed trial courts, under controlled conditions, to televise portions of a burglary trial in
which the defendants were convicted and their convictions affirmed on appeal. Writing
for a unanimous Court, at least with regard to the outcome, Chief Justice Burger referred
specifically to Justice Harlan’s equivocal concurring opinion in Estes and declared that
Estes created no per se constitutional rule against televising criminal trials.1280 He further
held that nothing in the Florida rule or its application in this particular case deprived the
defendants of their due process rights.1281 The decision vindicated the earlier arguments
of the NAB and RTNDA, who were joined this time by a broad array of press amici.1282
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Although lower courts continue to close hearings and even portions of trials from
time to time, today’s constitutional doctrine clearly favors access to judicial proceedings
for the press and the public. Most of the decisions that created this very favorable
doctrine resulted from cases that were instigated by the press in the first instance and, in
most cases, the media plaintiffs were strongly supported by the rest of the industry
through the filing of amicus briefs at the certiorari phase and on the merits.
Unfortunately, as we will see in the next section, the result was exactly the opposite when
the press tried to gain access to executive branch information.

B. Access to Executive Branch Information
The press is free to do battle against secrecy and deception in government.
But the press cannot expect from the Constitution any guarantee that it
will succeed. There is no constitutional right to have access to particular
government information, or to require openness from the bureaucracy. The
public’s interest in knowing about its government is protected by the
guarantee of a Free Press, but the protection is indirect. The Constitution
itself is neither a Freedom of Information Act nor an Official Secrets Act.
The Constitution, in other words, establishes the contest, not its
resolution. Congress may provide a resolution, at least in some instances,
through carefully drawn legislation. For the rest, we must rely, as so often
in our system we must, on the tug and pull of the political forces in
American society. 1283
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1974 when he included those words in an address to the Yale Law School
Sesquicentennial Convocation. Only two years earlier, the Court had offered as dictum
in Branzburg v. Hayes the proposition that “the First Amendment does not guarantee the
press a constitutional right of special access to information not available to the public
generally.”1284 And less than six months earlier, the Supreme Court had issued its first
opinion directly on point, with Justice Stewart writing for the 5-4 majority.
Pell v. Procunier1285 was the first of three Supreme Court decisions involving
access to prisons, and that trio has been remarkably influential ever since. The second
case, Saxbe v. Washington Post,1286 was decided the same day and, for all practical
purposes, the same way. Both cases involved regulations – state regulations in Pell,
federal regulations in Saxbe – that prohibited reporters from interviewing specific
prisoners. The institutional press strongly supported the individual journalists who, along
with the prisoners they wished to interview, brought suit against the California
Department of Corrections in Pell. In three amicus briefs, they argued that the public had
a right to know what went on the prisons, that the prisoners’ own First Amendment rights
could only be vindicated by granting press access, and that allowing the press to
interview specific inmates would not cause any particular problems for the system.1287 A
three-judge U.S. District Court found the rules violated the prisoners’ rights, although not
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the media’s,1288 but the U.S. Supreme Court found no First Amendment violation at all.
The fact that the press could tour the facilities, along with the general public, and
interview inmates at random, was enough to satisfy the First Amendment; the regulations
were merely reasonable time, place, and manner restrictions, a category long held to pass
constitutional muster.1289 Justices Powell, Douglas, Brennan, and Marshall dissented; in
Pell, Powell agreed with the Court that the California rules did not violate the prisoners’
First Amendment rights, but agreed with press and the other dissenters in both cases that
the California regulations “impermissibly restrain[ed] the ability of the press to perform
its constitutionally established function of informing the people on the conduct of their
government.”1290
In his extensive dissenting opinion in Saxbe, Powell pointed out that working
reporters and academic journalists testified as experts at the trial level.1291 Unlike the
experience in Pell, the press was successful at trial in Saxbe, and that favorable opinion
was affirmed by the U.S. Court of Appeals for the D.C. Circuit. The only additional
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amicus brief filed in Saxbe came from Reporters Committee for Freedom of the Press,1292
but it hardly mattered. The majority saw Saxbe as a carbon copy of Pell and ruled
accordingly.
The third case in the prison access trio, Houchins v. KQED,1293 involved media
access to portions of the Alameda County, Calif., jail and the prisoners it housed, beyond
the limited public tours that were offered after the case was filed. A federal district court
had enjoined the sheriff from denying the press reasonable access to the facilities and
inmates, including the use of cameras and sound equipment; the U.S. Court of Appeals
for the Ninth Circuit affirmed.1294 On a 4-3 vote, the Supreme Court reversed, without a
majority opinion. Writing for the Court and joined by Justices White and Rehnquist,
Chief Justice Burger held it was the province of the political branches to determine the
extent to which the jail should be open to the press and public.1295 Justice Stewart wrote
separately, concurring in the judgment, to assert that, once the doors of the jail had been
opened to the public, reasonable and “effective” access to the press was required.1296
Justice Stevens, joined by Justices Brennan and Powell, and supported by press amici,1297
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wrote in dissent that the press and public could not be excluded from meaningful access
to the jail without violating the First Amendment.1298 There have been no Supreme Court
decisions regarding newsgathering in prisons since Houchins, and Dienes points out that
these three cases continue to control the disposition of prison cases in the lower
courts.1299
The Watergate scandal provided another opportunity for the press and the
government to square off in the U.S. Supreme Court over access to government-held
information. The first Watergate-related case to reach the High Court was a rare victory
for the press’s position, but principally because the press and the Congress found
themselves on the same side. In Nixon v. Administrator of General Services,1300 the
Court upheld the constitutionality of the Presidential Recordings and Materials
Preservation Act,1301 which vested control over former President Nixon’s presidential
records – including the infamous Watergate tapes – with the General Services
Administration, abrogating an agreement Nixon had made with GSA that would likely
have led to the destruction of the most incriminating of those materials. Ironically, the
only First Amendment argument raised in the case was Nixon’s assertion that the Act
violated his freedom of speech and association.1302 Reporters Committee for Freedom of
the Press, which was allowed to intervene at the District Court level, pointed out that the
First Amendment “was conceived in ‘the struggle . . . to establish and preserve the right

Publishers Ass’n, the S.D. Press Ass’n As Amici Curiae in Support of Respondents,
Houchins v. KQED, 438 U.S. 1 (1978) (No. 76-1310), 1977 WL 189696.
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438 U.S. at 19 (Stevens, J., dissenting).
1299
DIENES ET AL., supra note 1203, at 413.
1300
433 U.S. 425 (1977).
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Pub. L. 93-526, 88 Stat. 1695, note following 44 U.S.C. § 2107 (1970 ed., Supp. V).
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Nixon, 433 U.S. at 466.
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of the English people to full information in respect to the doings and misdoings of their
government,’” 1303 but did not frame that as a First Amendment “right-to-know”
argument.
The GSA decision had no effect on First Amendment doctrine, but the second
Watergate-related case was argued and decided, in part, on First Amendment grounds.
Nixon v. Warner Communications, Inc.,1304 is often classified as a case involving access
to judicial proceedings, rather than access to executive information.1305 However it is
framed, the decision was a clear defeat for the broadcast media specifically and for the
press in general.
When the Watergate tapes were played in open court at the obstruction of justice
trial of former Nixon advisers, including former Attorney General John Mitchell, the
jury, press and public received printed transcripts. But the Court refused requests to copy
the tapes and broadcast and sell the copies submitted by ABC, CBS, NBC, PBS,
RTNDA, and, separately, Warner Communications, even after the trial had ended.
Noting that the defendants planned to appeal, Judge John Sirica held that the public’s
“right to know” did not outweigh the possible prejudice to the defendants’ appeals from
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Brief of Appellees the Reporters Comm. for Freedom of the Press, Am. Historical
Ass’n, Am. Pol. Sci. Ass’n, et al., at 75, Nixon v. Adm’r of Gen. Servs., 433 U.S. 425
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holding that the Presidential Recordings and Materials Preservation Act, which dealt
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commercial exploitation of the tapes. 1306 The U.S. Court of Appeals for the District of
Columbia reversed Sirica’s decision, stressing the importance of the public’s common
law right of access to the tapes and First Amendment limits on the use of the tapes once
released to the press and public.1307 The U.S. Supreme Court reversed.
Writing for the majority, Justice Powell held that the common law right of access
to judicial records was trumped by the Presidential Recordings and Materials
Preservation Act, which established a procedure for releasing the tapes to the public.1308
Any First Amendment right of access or Sixth Amendment right to a public trial was
satisfied by the fact that reporters could attend the trial, listen to the tapes, and report
what they heard. “The contents of the tapes were given wide publicity by all elements of
the media,” Powell wrote. “There is no question of a truncated flow of information to the
public.”1309 Justices White and Brennan dissented in part, but only on a technical point
regarding the reach of the statute;1310 Justices Marshall1311 and Stevens1312 dissented on
the merits, but neither raised a constitutional issue. Interestingly, there was no press
participation in this case outside the broadcast and cable industry respondents, who,
nevertheless, were well represented by Floyd Abrams and Edward Bennett Williams,
superlawyers generally associated with The New York Times and The Washington Post,
respectively.
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Id. at 595.
Id. at 596.
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Id. at 603.
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The last Watergate-related newsgathering case to reach the U.S. Supreme Court,
FBI v. Abramson,1313 was decided on purely statutory grounds. Because the statute
construed in that case was the federal Freedom of Information Act,1314 it bears some
mention here. The Freedom of Information Act, or FOIA, as it is often called, was
enacted in 1966 as an amendment to the public information section of the then-20-yearold Administrative Procedure Act.1315 By its terms, it provides for public access to all
records created or obtained by a federal agency that do not fall within one of nine
discretionary exemptions, which are to be narrowly construed by the courts. Over the
years, different administrations have offered varying guidance to executive officers over
how FOIA should be applied, but the press has lost almost every case in which it fought
for access all the way up to the U.S. Supreme Court. Even though the focus of this
dissertation is constitutional litigation, that fact alone warrants a very brief description of
the FOIA cases in order to give a more complete picture of the Court’s treatment of
newsgathering.
In the first FOIA newsgathering case to reach the Supreme Court, Kissinger v.
Reporters Committee for Freedom of the Press,1316 the Court refused to order production
of notes and transcripts of telephone conversations of Henry Kissinger while National
Security Adviser and Secretary of State – requested by journalist William Safire, RCFP,
and others – finding those documents were not agency records governed by FOIA.1317 In
the Watergate-related case, Abramson, journalist Howard Abramson sought information
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456 U.S. 615 (1982).
5 U.S.C. § 552 (2010).
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5 U.S.C. § 500 et seq. (2010).
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on the extent to which the Nixon White House used FBI files to collect derogatory
information about political opponents beginning in 1969.1318 Reversing the U.S. Court of
Appeals for the District of Columbia, and disregarding press amici,1319 the Court held 5-4
that the records fell under the law enforcement exemption, even though the only records
sought were being used for other purposes.1320
The same day that Abramson was decided, the press lost another FOIA case,
Department of State v. Washington Post,1321 in which the Post sought documents
indicating whether two Iranian nationals, prominent figures in the revolutionary
government, were American citizens. Despite the objections of press amici,1322 the Court
reversed both courts below to hold unanimously that the records represented a clearly
unwarranted invasion of privacy and were thus exempt from FOIA.1323 In Department of
Justice v. Reporters Committee for Freedom of the Press,1324 the court again rejected
press amici1325 and the D.C. Circuit to hold unanimously that FBI criminal histories (rap
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sheets) were protected under the law enforcement exemption, even though individual
arrest records were publicly available documents.1326 Finally, in 2004, the Court ruled
against press amici in one FOIA and one closely related case. In the FOIA case, National
Archives and Records Administration v. Favish,1327 the press amici found themselves on
the same side as one of their harshest critics, the former associate counsel for Accuracy in
Media, Allan J. Favish. The Court rejected Favish’s FOIA request, in his own name, for
release of copies of photographs showing the condition of Clinton White House aide
Vince Foster’s body at the scene of his apparent suicide over the objections of Foster’s
family. 1328 In the non-FOIA access case, Cheney v. U.S. District Court,1329 the Court
declined to apply the disclosure requirements of the Federal Advisory Committee Act to
proceedings of the Vice President’s National Energy Policy Development Group.1330
The Court also declined to force the Federal Open Market Committee to release
its Domestic Policy Directives without the customary delay;1331 refused to force the Air
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Id. at 780.
541 U.S. 157 (2004).
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Force to disclose statements made during an aircraft accident investigation;1332 upheld
Los Angles Police Department rules restricting dissemination of arrestee addresses;1333
and upheld federal legislation limiting states’ right to disseminate driver’s license
information without the driver’s consent.1334
While the press lost all of these cases, press involvement in FOIA and other
access litigation has not been futile. In its most recent effort, John Doe #1 v. Reed,1335
press amici helped to persuade the Court to affirm a decision allowing Washington state
to release petitions filed in a gay marriage referendum under its Public Records Act.
Reporters Committee for Freedom of the Press and others have also filed amicus briefs
on the winning side in many Supreme Court cases that involved access to information
where the newsgathering interests were not immediately obvious. For example, the Court
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has held that federal district court orders and opinions received by the Department of
Justice in litigating tax cases could all be obtained through FOIA, greatly easing the cost
and effort of the nonprofit magazine that sought them;1336 that FOIA’s inter- and intraagency memorandum exemption did not apply to documents submitted by Indian tribes to
the Department of Interior;1337 that having students grade each others’ papers did not
violate the Federal Educational Records Privacy Act (FERPA),1338 and, separately, that
FERPA violations did not create a private cause of action1339 that the information
dissemination requirements of sex offender notification statutes were not unconstitutional
ex post facto laws,1340 and, separately, that they did not violate due process;1341 that actual
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injury must be shown to collect damages for a Privacy Act violation;1342 and that
litigation by one FOIA requester does not necessarily preclude claims by another for the
same documents.1343 RCFP has also been successful in many cases filed in state courts
and lower federal courts.1344
Thus far, we have seen that the Court has generally been responsive to press
demands for access to judicial proceedings, but far less responsive to demands for access
to executive branch information. Why the discrepancy? If we analyze the question using
the “history-function” test of Justice Brennan’s Richmond Newspapers concurrence, we
can readily see that the courts traditionally have been more open to the public than have
executive agencies. Likewise, we can acknowledge that the degree of secrecy required
for the executive to function properly is far greater overall than that required by the
judiciary. We can also understand that the Court is more comfortable setting the
boundaries of secrecy for the judiciary than for another, co-equal branch of government.
This appears to be so even where the Court’s function involves setting boundaries for
state courts, over which it exercises no supervisory authority, or interpreting the
boundaries set by the legislature in the Freedom of Information Act and other statutes.
What is not apparent is any particular difference in the support of the institutional press
for constitutional litigation to enhance access to judicial and executive information. In
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both spheres, the press has pursued access as party litigants and amici with the same
resources and talent that it put into the publishing cases.

C. Indirect Impact Cases
The preceding sections have explored in some detail those cases applying the
principle, firmly established in Branzburg, that the First Amendment rights of the press
regarding direct access to information are co-extensive with the rights of the general
public. We now focus on those cases, of which Branzburg was the exemplar, which have
inhibited newsgathering by indirectly curtailing access to information. These cases all
sound a similar theme, phrased somewhat differently, but to the same effect: that the
press, like the public at large, is bound to comply with laws of general applicability that
do not single out the press for special treatment or are otherwise aimed at suppressing
freedom of speech.
After Branzburg itself, the first of these cases was Zurcher v. Stanford Daily.1345
Following a student demonstration to protest the firing of a black janitor by the Stanford
University Hospital, which included a sit-in and, later, a violent confrontation with local
police, the Santa Clara County District Attorney obtained a search warrant to search the
offices of the Stanford Daily, which had published a special edition of the student
newspaper containing articles about and photographs of the demonstration.1346 The stated
purpose of the warrant was to find photographs of students who may have assaulted
police officers and committed other felonies during the confrontation. The warrant was
served by four officers in the presence of the Daily staff; they found nothing that had not
1345
1346

436 U.S. 547 (1978).
Id. at 551.
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already been published and left empty-handed.1347 The Daily and various members of its
staff subsequently sued officials responsible for the search claiming their rights under the
First, Fourth, and Fourteenth Amendments had been violated. The U.S. District Court
held that the Fourth and Fourteenth Amendments “forbade the issuance of a warrant to
search for materials in possession of one not suspected of crime unless there is probable
cause to believe, based on facts presented in a sworn affidavit, that a subpoena duces
tecum would be impracticable.”1348 The court also held that where the object of the search
is a newspaper, the First Amendment allowed such a search “only in the rare
circumstance where there is a clear showing that (1) important materials will be
destroyed or removed from the jurisdiction; and (2) a restraining order would be
futile.”1349 The Court of Appeals for the Ninth Circuit affirmed per curiam, and the U.S.
Supreme Court granted certiorari. 1350
Although 1971 was still relatively early for the massive mobilization of press
amici that became more common by the end of the decade, there was respectable support
for the Daily in the form of an amicus brief filed by Reporters Committee for Freedom of
the Press and others.1351 The press’s brief focused on the First Amendment issue,

1347

Id.
Id. at 442. A subpoena duces tecum commands a witness to produce a specified
tangible item at trial or deposition. BLACK’S LAW DICTIONARY (Bryan A. Garner ed.
2010).
1349
Id.
1350
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supporting the position of the District Court, including its ruling that $47,000 in legal fees
was appropriate in this case. Arrayed against the press were briefs filed by the United
States, several individual states, and organizations representing district attorneys and
police departments.1352 Only the criminal defense attorneys supported the lower court’s
holding,1353 and then only on the Fourth Amendment issue. No matter; the Supreme
Court reversed both prongs of the decision.
On the First Amendment question, Justice White, writing for the 5-3 majority,
rejected all five arguments offered by the press in support of the First Amendment rule
propounded by the District Court:
First, searches will be physically disruptive to such an extent that
timely publication will be impeded. Second, confidential sources
of information will dry up, and the press will also lose
opportunities to cover various events because of fears of the
participants that press files will be readily available to the
authorities. Third, reporters will be deterred from recording and
preserving their recollections for future use if such information is
subject to seizure. Fourth, the processing of news and its
dissemination will be chilled by the prospects that searches will
disclose internal editorial deliberations. Fifth, the press will resort
to self-censorship to conceal its possession of information of
potential interest to the police.1354
1352
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Pointing out that the framers of the Fourth Amendment did not see fit to provide any
special consideration for the press, White wrote, “[p]roperly administered, the
preconditions for a warrant – probable cause, specificity with respect to the place to be
searched and the things to be seized, and overall reasonableness – should afford sufficient
protection against the harms that are assertedly threatened by warrants for searching
newspaper offices.”1355 White cited his own opinion in Branzburg to support his
assertion that newsroom searches would neither dry up sources nor result in selfcensorship.
Concurring, Justice Powell took the opportunity to clarify his concurring opinion
in Branzburg, noting that it did not “support the view that the Fourth Amendment
contains an implied exception for the press, through the operation of the First
Amendment. That opinion noted only that in considering a motion to quash a subpoena
directed to a newsman, the court should balance the competing values of a free press and
the societal interest in detecting and prosecuting crime.”1356 Dissenting, Justice Stewart,
joined by Justice Marshall, sought to distinguish Branzburg. In that case, Stewart wrote,
the Court was concerned that important evidence might be lost by extending the
privilege; here, the Court is only concerned with “whether any significant societal
interest would be impaired if the police were generally required to obtain evidence from
the press by means of a subpoena rather than a search.”1357 Stevens also dissented,1358 on
Fourth Amendment grounds, and Brennan took no part in the case.
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Toward the end of his majority opinion, White echoed his Branzburg decision by
inviting Congress to enact statutory protection if appropriate. “Of course,” he wrote, “the
Fourth Amendment does not prevent or advise against legislative or executive efforts to
establish nonconstitutional protections against possible abuses of the search warrant
procedure.”1359 This time, Congress took White up on his offer, enacting the Privacy
Protection Act of 1980.1360 The act, which applies to federal, state and local law
enforcement agencies, protects the work product and documentary materials of persons
engaged in First Amendment activities from search warrants unless there is probable
cause to believe that a journalist is using them to commit a crime or seizure is necessary
to prevent death or serious injury. Even then, seizure is only permissible if there is
reason to believe they would be destroyed in response to a subpoena or have not been
handed over in response to a court order.1361
If the press was united behind the Stanford Daily, it was splintered again by the
next case in this line, Cohen v. Cowles Media,1362 perhaps even more than it had been in
Branzburg. Dan Cohen was a Minneapolis public relations executive associated with the
1982 gubernatorial campaign of Independent-Republican Wheelock Whitney.1363 In late
October 1982, just six days before the general election, Cohen contacted a number of
journalists in the St. Paul- Minneapolis area, offering to give them information
concerning a Democratic-Farmer-Laborite (DFL) candidate in exchange for a promise of
1359
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confidentiality.1364 Among the journalists accepting the offer were reporters for the St.
Paul Pioneer Press and the Minneapolis Star Tribune.1365
Cohen provided the reporters with public court records showing that Marlene
Johnson, the DFL candidate for Lieutenant Governor, had previously been arrested for
unlawful assembly and petit theft. The unlawful assembly charges, which grew out of a
civil rights demonstration, were ultimately dismissed. The candidate had been convicted
on the theft charge, which involved a minor shoplifting offense while she had been
emotionally distraught, but the conviction was later vacated.1366
Editors at both the Pioneer Press and the Star Tribune independently decided to
print the story and, over their reporters’ protests, to include the name of the source.
While the Pioneer Press editors buried Dan Cohen's name deep in the story, the Star
Tribune editors featured it, apparently reasoning that the value of the story, if any, lay in
Cohen’s conduct, not Johnson’s. The Star Tribune also attacked Cohen in its editorial
pages, but neither paper reported that it had broken a promise of confidentiality with
Cohen. 1367
When the story broke, Cohen lost his job1368 and later sued the newspapers’
publishers alleging fraudulent misrepresentation and breach of contract. Overcoming the
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publishers’ First Amendment claims, Cohen won $200,000 in compensatory damages and
$500,000 in punitive damages at trial.1369 The Minnesota Court of Appeals struck down
the punitive damage award after finding that Cohen had failed to establish a fraud
claim.1370 The Minnesota Supreme Court struck down the compensatory damage award,
holding a contract action "inappropriate" under the circumstances.1371
During oral argument before the Minnesota Supreme Court, one of the justices
had asked a question about “estoppel,” a cause of action in equity that might serve as an
alternative to Cohen’s contract claim in enforcing the reporters’ promises.1372
Addressing that issue in its opinion, the court found it necessary to “balance the
constitutional rights of a free press against the common law interest in protecting a
promise of anonymity.”1373 In this case, the court said, enforcing the promise would
violate the newspapers’ First Amendment rights. The United States Supreme Court
granted certiorari “to consider the First Amendment implications of this case.”1374
Writing for a five to four majority,1375 Justice White rejected the newspapers’
argument that this case was controlled by the line of cases holding that “if a newspaper
lawfully obtains truthful information about a matter of public significance then state
officials may not constitutionally punish publication of the information, absent a need to
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further a state interest of the highest order.”1376 Instead, Justice White said, the case was
controlled “by the equally well-established line of decisions holding that generally
applicable laws do not offend the First Amendment simply because their enforcement
against the press has incidental effects on its ability to gather and report the news.”1377
Justice White proceeded to list a number of cases – starting with Branzburg v. Hayes –
purporting to demonstrate that enforcement of general laws against the press is not
subject to any stricter scrutiny than would be applied to enforcement against other
persons or organizations. Finding Minnesota’s doctrine of promissory estoppel just such
a “law of general applicability,” Justice White had no problem applying it to the press.
He even suggested that the newspapers’ breaking their promises might serve as a
predicate for finding their conduct unlawful, thus arguably negating First Amendment
protection for the information itself.
Justice White further distinguished Cohen’s situation from that of a plaintiff
seeking to avoid the strict requirements for establishing a libel claim by stating an
alternative cause of action. Specifically citing Hustler Magazine, Inc. v. Falwell, where
the Court denied a claim for intentional infliction of emotional distress without a showing
of actual malice,1378 Justice White pointed out that Cohen had not sought damages for
injury to his reputation or state of mind, but rather for the loss of his job and his lowered
earning capacity.
Finally, Justice White tackled the argument that allowing the promissory estoppel
claim would inhibit the press from disclosing the identity of a confidential source when,
as in Cohen, that information is newsworthy. If true, he said, the “chilling effect” would
1376
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be “no more than the incidental, and constitutionally insignificant, consequence of
applying to the press a generally applicable law that requires those who make certain
kinds of promises to keep them.”1379
Writing for Justices Marshall and Souter in dissent, Justice Blackmun argued that
Hustler should have controlled the outcome in this case, that First Amendment protection
applies to published speech regardless of the cause of action asserted. Blackmun saw no
meaningful distinction between the types of damages sought by Jerry Falwell and those
sought by Daniel Cohen.1380 Justice Souter also filed a separate dissenting opinion,
joined by Justices Marshall, Blackmun, and O’Connor, that rejected White’s reliance on
the doctrine of “generally applicable laws,” denying any “talismanic quality” in such
laws. Souter would have found the state’s interest in protecting the promise of
confidentiality insufficient to outweigh the value of the information revealed in this
case.1381 Nevertheless, the case was remanded to the Minnesota Supreme Court, which
reversed its previous position and held the newspapers liable for Cohen’s damages on a
theory of promissory estoppel.1382
In his account of this case, Cohen’s lawyer, Elliot Rothenberg, called the decision
“the worst defeat the media had ever suffered in the Supreme Court.”1383 Even allowing
for some self-indulgent boasting, Rothenberg was not far off the mark. How had the
press, as constitutional litigator, blown such a big one? Clearly, there was no lack of
1379
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501 U.S. at 676-679 (Souter, J., dissenting).
1382
Cohen v. Cowles Media Co., 479 N.W.2d 387 (Minn. 1992).
1383
ROTHENBERG, supra note 60, at 218. In the interest of full disclosure, Rothenberg
cites my own (“A pro-media law professor”) appraisal of this case as “cut[ting] short the
natural evolution of First Amendment protection for newsgathering and set[ting] the
stage for many wrongheaded opinions coming out of the lower courts today.” Id. at 254
(quoting Easton, supra note 1001, at 1153.
1381

292

legal talent applied to the case. Both newspapers brought in new legal teams for the
Supreme Court contest – “heavy artillery,” Rothenberg called them. Supreme Court
specialist Stephen M. Shapiro became lead counsel for the Pioneer Press, and eight
lawyers signed its brief. Minneapolis lawyer John French – Harvard Law School and
clerk for Justice Felix Frankfurter – took over the Star Tribune campaign, and four
lawyers signed its brief. Rothenberg’s description of the press amici is particularly apt:
Shapiro and French were not the only blue-ribbon lawyers joining the case
on the other side. In fact, a battalion of the nation’s leading lawyers and
most prominent media organizations entered the Supreme Court appeal
supporting the Star Tribune and Pioneer Press. Nineteen attorneys from
leading law firms in New York, Washington, and Los Angeles filed a third
brief opposing mine. Their amicus curiae brief represented the big leagues
of American media….1384
Nor were the press’s arguments off track. Indeed, they paralleled, if not
influenced, the arguments of the four dissenting justices. Apart from Rothenberg
himself, there was no outstanding opposition to the press’s position; heavy hitters
like the United States and the ACLU did not have a dog in the hunt, and even
those in or involved with the media who thoroughly disapproved of the
newspapers’ conduct stayed out of the Supreme Court action.
Nevertheless, it is not difficult to identify reasons why the press lost this case.
Arguably, the case should have ended with the first state supreme court opinion; the state
court rejected Cohen’s contract claim, and Cohen had not raised promissory estoppel.
The First Amendment question, essential to getting the case to the U.S. Supreme Court,
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need never have been reached. Timing, too, was a problem for the press. Justice
Brennan retired just before the case was heard, and although his successor, Justice Souter,
also supported the press’s position, Brennan’s voice would have been a far more
powerful counterweight to Justice White’s hostility. But perhaps the most serious
problem of all was the nature of the case itself and the dissension it engendered within the
media establishment.
In Cohen, the press was forced to argue that promises of confidentiality to sources
were not serious enough to be considered contracts – without weakening the central
argument in Branzburg that such promises deserved constitutional protection. If not
altogether untenable, the press’s position was at best precarious. It was also highly
contentious. Rothenberg quotes University of Minnesota journalism professor Ted
Glasser as characterizing the trial as more “between reporters and editors” than between
plaintiff and defendants,1385 and urged reporters to oppose the newspapers in any appeal.
To claim to have a First Amendment right to renege on a reporter’s
promise not only places the press above the law but denies reporters the
very freedom they need to operate in the day-to-day world of journalism.
Reporters have every reason to file a friend-of-the-court brief on behalf of
Cohen.1386
There was no reporters’ brief at any level, and the Reporters Committee for Freedom of
the Press did not sign on to the press’s amicus brief. The Washington Post also declined
to join, as did a number of other media companies who might otherwise have been
expected to participate. Rothenberg’s petition for certiorari had capitalized on that
dissension by quoting star media lawyer Floyd Abrams calling the newspapers’ conduct
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in breaking their reporters’ promises of confidentiality “reprehensible and damaging to
all journalists.”1387 Shortly before the decision came down, Abrams again spoke out
publicly in a speech and op-ed column, charging that the newspapers
acted in a fashion contrary to core principles of journalistic ethics. They
also invited the lawsuit now awaiting decision by the Supreme Court, one
that offers enemies of the press a particularly inviting target. What the
Minnesota newspapers did was wrong; they should have said so. Why is
any defender of the press unwilling to say as much.1388
There is no direct evidence that the division within the press over the Cohen case
had a significant or even marginal influence on the outcome. Nor was there any direct
evidence that differences among media organizations played a significant role in the
Court’s rejection of constitutional protection for confidential sources in Branzburg v.
Hayes, although those differences certainly weakened the campaign for federal shield
legislation. There is no doubt, however, that the two most important newsgathering cases
ever to reach the U.S. Supreme Court did not show the press in the best light as a
constitutional litigator.
The last two cases of indirect influence on newsgathering were reported the same
day in 1998. Both Wilson v. Layne1389 and Hanlon v. Berger1390 were Fourth Amendment
cases, and while both restricted that newsgathering technique known as “ride-alongs,”
neither had any influence on First Amendment doctrine. In Wilson, a Washington Post
reporter and photographer accompanied federal and local law enforcement officers in
serving an arrest warrant at the Maryland home of a fugitive; in Hanlon, a CNN crew
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accompanied federal agents serving a search warrant at the Berger ranch in Montana,
where the owner was suspected of illegally killing protected eagles. The Wilsons did not
sue The Washington Post, which never published the photographs;1391 the Supreme Court
denied CNN’s petition for certiorari,1392 so only the cases against the officers reached the
U.S. Supreme Court. A unanimous Court held that, by inviting the press along to cover
the events, the officers involved violated the Fourth Amendment rights of the Wilson and
Berger families against unreasonable searches and seizures.1393
The principal interest of the institutional press in both cases was to reverse the
decision of the U.S. Court of Appeals for the Ninth Circuit in Hanlon that such “ridealongs” were per se unconstitutional, that they always and necessarily violated the Fourth
Amendment. In a brief filed in both cases, the press amici argued that the Court should
affirm the decision of the U.S. Court of Appeals for the Fourth Circuit in Wilson that
declined to reach the Fourth Amendment issue because the officers were immune from
liability.1394 CNN argued separately in Hanlon that its conduct did amount to a search or
seizure, but that even if the Fourth Amendment applied, the Bergers’ privacy interests
were outweighed by the public interest in coverage, specifically “enabling public
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oversight of law enforcement, deterring crime, and curbing potential police misconduct
and danger to police.”1395
Writing for the Court in Wilson, Chief Justice Rehnquist gave short shrift to the
press arguments.
Surely the possibility of good public relations for the police is simply not
enough, standing alone, to justify the ride-along intrusion into a private
home. And even the need for accurate reporting on police issues in general
bears no direct relation to the constitutional justification for the police
intrusion into a home in order to execute a felony arrest warrant... [And
w]hile it might be reasonable for police officers to themselves videotape
home entries … such a situation is significantly different from the media
presence in this case.
The Washington Post reporters in the Wilsons’ home were working on a
story for their own purposes. They were not present for the purpose of
protecting the officers, much less the Wilsons. A private photographer was
acting for private purposes, as evidenced in part by the fact that the
newspaper and not the police retained the photographs. Thus, although the
presence of third parties during the execution of a warrant may in some
circumstances be constitutionally permissible, the presence of these third
parties was not.1396
Rehnquist may not have articulated a per se rule, but it was just about as close as
he could have come. “We hold that it is a violation of the Fourth Amendment for
police to bring members of the media or other third parties into a home during the
execution of a warrant when the presence of the third parties in the home was not
in aid of the execution of the warrant.”1397
Whatever the reason or combination of reasons for the disparity between
publishing and newsgathering cases, the third and final extended case study in this
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exploration puts the Court’s jurisprudence in these two areas on a dramatic collision
course. Although it was decided a decade ago, Bartnicki v. Vopper1398 is still the most
recent case to significantly alter First Amendment doctrine as it pertains to the press. The
next chapter examines Bartnicki in detail, not only for its doctrinal development, but for
what it can tell us about the press today in its role as constitutional litigator.
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Chapter 8 – Bartnicki v. Vopper: Pulling It All Together

How many different ways can one approach a First Amendment press clause
analysis? What influences a court to select one analytical approach over another? And
what is the long-term effect of choosing one over another? In Bartnicki v. Vopper,1399 a
case in which the United States Supreme Court considered federal and state statutes
prohibiting the disclosure of illegally intercepted telephone conversations,1400 we are
privileged to have a small laboratory through which to study the first two questions.
And, of course, we can always make some speculative predictions as to the third.
In Bartnicki, the United States Supreme Court held that the First Amendment
gave the news media a right to publish truthful information on matters of public concern,
even if unlawfully acquired, provided the publisher did not participate in the unlawful
conduct.1401 How the Court ultimately reached that conclusion is one principal focus of
this chapter, precisely because the story of this litigation reveals so much about
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alternative First Amendment analyses and the process of influencing the courts’ choices
among those analyses.
In this one case, the district court framed the issue as a battle between conflicting
and potentially controlling precedents.1402 The circuit court selected a doctrinal formula
called “intermediate scrutiny,” and applied it in textbook fashion to reach a
conclusion.1403 And the United States Supreme Court resorted to an “ad hoc balancing”
of interests in personal privacy versus publicly significant information, ultimately ruling
in favor of the latter.1404
Even more interesting are the reasons why the courts made the decisions they did.
Did they track the arguments of the party litigants? How influential was the United
States government’s intervention to defend the federal statute at issue? And what role did
the press itself play? Bartnicki provides an excellent opportunity to study the press’s
increasing sophistication in helping to shape First Amendment doctrine through litigation
in the Supreme Court.
Some 70 years earlier, the press’s first serious effort in Near v. Minnesota1405
established the supremacy of the right to publish.1406 Forty years later, the disastrous
decision in Branzburg v. Hayes1407 stunted any First Amendment right to gather news and
revealed the need for coordinated media attention to doctrinal litigation.1408 Now, after
another 30 years, the Bartnicki case brought publishing and newsgathering issues
together, and this time the press proved to be up to the challenge.
1402
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As interesting as this case may be from analytical and strategic perspectives, the
implications of Bartnicki’s contribution to First Amendment doctrine are difficult to
discern. The Court allowed a law-abiding press to publish with impunity truthful,
important information, regardless of its initial unlawful acquisition, but did it
significantly expand the public’s right to receive newsworthy information?
The question actually presented by this case was whether the broadcaster could,
consistent with the First Amendment, be punished for his dissemination of publicly
significant information initially acquired from an unknown person who had illegally
intercepted a private telephone conversation.1409 Both federal and state statutes provided
a civil cause of action for, not only the interception, but also the further disclosure of the
intercepted conversation.1410
In declaring the disclosure provision unconstitutional as applied, however, the
Court declined to abstract its holding to a legal principle. The ambiguity of the decision
suggests that a different balance could be struck if the subject matter of the disclosure
were, say, national security rather than labor relations matters. The conclusion of this
chapter looks to the contemporary WikiLeaks.com controversy to illuminate this issue.
Part A of this chapter recounts the underlying facts of the Bartnicki case and its
procedural posture up to certiorari. Part B examines the two contending precedents
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5725(a)(2010)(“Any person whose wire, electronic or oral communication is intercepted,
disclosed or used in violation of this chapter shall have a civil cause of action against any
person who intercepts, discloses or uses or procures any other person to intercept,
disclose or use, such communication….”).
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initially asserted by the parties and accepted as the basis for analysis in the district court.
Part C looks at the shift to doctrinal analysis in the Court of Appeals, prompted at least in
part by the federal government’s entry into the case. Part D studies the proceedings
before the United States Supreme Court, with emphasis on the participation and
analytical approach of prominent media lawyers. Part E dissects the opinion and the shift
to an ad hoc balancing approach, particularly in light of the press arguments, while Part F
ventures some predictions about the significance of the decision with the WikiLeaks.com
controversy as a backdrop.
A. “Blow Off Their Front Porches”
The Wyoming Valley of Pennsylvania encompasses the cities of Scranton,
Pittston, and Wilkes-Barre,1411 and numerous smaller towns, including the boroughs of
Courtdale, Edwardsville, Forty Fort, Larksville, Luzerne, Plymouth, Pringle, Kingston,
and Swoyersville. These towns, all hard by Interstate Highway 81 and just a little
northwest of Wilkes-Barre, are served by the Wyoming Valley West School District.1412
The district boasts seven elementary schools, a middle school, and a high school, with
about 5,000 students altogether.1413
From mid-1992 until November 1993, the district was torn by a contract dispute
between the Wyoming Valley West School Board and the Wyoming Valley West
Education Association, the union representing the district’s 341 teachers. Five months of
hard bargaining for a new teachers’ contract turned nasty in October 1992, when the
board decided to warn teachers that they might be subject to furlough a week before the
1411
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next scheduled bargaining session.1414 By March 1993, the teachers had halted all
volunteer work, including chaperoning school activities,1415 and in May the union
threatened to strike in early June unless its salary demands were met.1416
The union was asking for six percent increases each year for the next three years,
raising the average salary from $40,000 to $47,640 in 1994.1417 The board was standing
firm at three percent per year for three years.1418 The teachers’ health insurance plan was
also in dispute.1419 At 10:30 p.m. on May 27, 1993, the union delivered a strike notice to
Superintendent Dr. Norman Namey,1420 and, on June 4, the teachers launched their first
strike in the 27-year history of the district.1421
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The timing of that strike was the subject of one particular cellular telephone
conversation between Gloria Bartnicki and Anthony Kane, Jr., sometime in May.1422
Bartnicki was employed by the Pennsylvania State Education Association (PSEA) and
assigned as a negotiator in the Wyoming Valley West School District contract dispute.1423
Kane was a teacher at Wyoming Valley West High School and president of the PSEA
local, the Wyoming Valley West Education Association.1424
But it was another remark by Kane that captured the attention of the public – and
the legal system – when the conversation was broadcast several months later: “If they’re
not going to move for three percent, we’re gonna have to go to their, their homes … to
blow off their front porches, we’ll have to do some work on some of those guys….”1425
How the public came to know of this conversation forms the factual predicate of this
case.
The contentious contract negotiations prompted the formation of a citizens’ group
called the Wyoming Valley West Taxpayers’ Association to oppose the teachers’ union
proposals.1426 Sometime after the conversation took place, still during the spring of 1993,
the president of that organization, Jack Yocum, allegedly found a five-minute tape of the
conversation in his mailbox.1427 Yocum claimed not to know who made the tape or
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why,1428 but he listened to it, identified the voices, played it for some school board
members, and gave copies of the tape to Frederick W. Vopper. 1429 Vopper had a news
and public affairs talk show under the name “Fred Williams” that was broadcast on
WILK Radio and simulcast on WGBI-AM.1430
By all accounts, Vopper did nothing with the tape until late September.1431 By
then, contract negotiations had completely broken down, the dispute had been submitted
to non-binding arbitration, the arbitrator had sided with the teachers’ union, and the
school board had rejected the arbitrator’s decision.1432 About the same time, Vopper,
who had been critical of the teachers’ union in the past.1433 began airing the tape
repeatedly, while adding bomb-like sound effects.1434 Intended or not, the tapes had the
effect of further inflaming the contract dispute,1435 and the Luzerne County District
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Attorney launched an investigation at the behest of the school board.1436 In the end,
neither his investigation nor another undertaken by the PSEA could determine who
actually made the tape.1437 According to Vopper’s first attorney, Donald Brobst, the
question remains unanswered to this day.1438
The contract dispute was ultimately settled in November after the school board
offered salary increases of 4% per year over four years,1439 but the controversy over
Vopper’s broadcasts continued; in August 1994, Bartnicki and Kane filed a complaint in
the U.S. District Court for the Middle District of Pennsylvania against Vopper and the
parent companies of the stations that carried his show (the “media defendants”) under

They Do Not Make Contract Concessions, TIMES LEADER (Wilkes-Barre), Oct. 3, 1993,
available at http://www.timesleader.com/archive/6865272.html.
1436
Jim Van Nostrand, DA Will Probe Alleged Threats Upon WVW; Several Directors
Say They Will Ask Fellow Board Members to Formally Request an Investigation, Perhaps
at Tonight’s Meeting, TIMES LEADER (Wilkes-Barre), Oct. 2, 1993, available at
http://www.timesleader.com/archive/6865272.html.
1437
Amended Brief of Appellants, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No.
98-7156), 1998 WL 34082380 at *7.
1438
Interview with Donald Brobst of Rosenn, Jenkins & Greewald, L.L.P., June 25, 2010
[hereinafter Brobst Interview] (on file with author).
1439
The Battle Ends; Valley West Board OKs Pact on 5-4 Vote, TIMES LEADER (WilkesBarre), Nov. 4, 1993, available at http://www.timesleader.com/archive/6865272.html.
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civil suit provisions of Federal and state wiretap laws.1440 The unknown persons who
intercepted the conversation were also named as John Doe and Jane Doe.1441
The media defendants retained Donald H. Brobst of the Wilkes-Barre law firm
Rosenn, Jenkins & Greenwald, L.L.P., to represent them in district court. Brobst had
long represented WILK and its then-parent company, Keymarket of NEPA (Northeastern
Pennsylvania), Inc., and this was neither the first nor the last case he had involving Fred
Vopper. In addition to his defamation and other media law work, Brobst specialized in
employment law cases, and he both initiated and defended cases brought under Section
1983 of the U.S. Code, which gives plaintiffs a federal cause of action when deprived of
a constitutional right under color of state law.
The media defendants filed their answer in September.1442 The following
February, they consented to Plaintiffs’ amending their complaint to add Yocum as a
defendant.1443 Yocum answered on June 30, 1995.1444 After extensive discovery,
plaintiffs and defendants moved for summary judgment, with both defendants asserting a

1440

One section of the Federal Omnibus Crime Control and Safe Streets Act of 1968
provides that “any person whose wire, oral, or electronic communication is intercepted,
disclosed, or intentionally used in violation of this chapter may in a civil action recover
from the person or entity which engaged in the violation such relief as may be
appropriate.” 18 U.S.C. § 2520(a)(2009). Similarly, one section of the Pennsylvania
Wiretapping and Electronic Surveillance Control Act provides that “Any person whose
wire, electronic, or oral communication is intercepted, disclosed or used in violation of
this chapter shall have a civil cause of action against any person who intercepts, discloses
or uses or procures any other person to intercept, disclose or use, such communication….
18 Pa. Cons. Stat. § 5725(a)(2009).
1441
Amended Brief of Appellants, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir.1999) (No.
98-7156), 1998 WL 34082380 at *3.
1442
Id.
1443
Id. at *4.
1444
Id.
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First Amendment right to disclose the conversation.1445 By Memorandum and Order
dated June 17, 1996, the District Court denied both motions, ruling that the circumstances
of the interception and the defendants’ knowledge of them represented genuine issues of
material fact, but that imposing liability on the defendants would not violate the First
Amendment.1446
The court denied defendants’ subsequent motion to reconsider in November, and
in January 1998 certified that its orders were appealable.1447 On Jan. 14, the Media
Defendants filed an appeal in the U.S. Court of Appeals for the Third Circuit with the
concurrence of the other parties to the litigation.1448 The Third Circuit granted the
petition on Feb. 26,1449 and after receiving briefs from the parties1450 and the PSEA as

1445

Id.
Memorandum & Order, Bartnicki v. Vopper, Civ. No. 3:CV-94-1201 (M.D. Pa.
1996), 1996 U.S. Dist. LEXIS 22517 at *12.
1447
Amended Brief of Appellants, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No.
98-7156), 1998 WL 34082380 at *5. The court ruled that the orders denying summary
judgment involved “controlling questions of law as to which there is substantial ground
for difference of opinion and that an immediate appeal… will materially advance the
ultimate determination of this litigation.” Id. As articulated by the Third Circuit, those
questions were:
1446

(1) whether the imposition of liability on the media Defendants under the
[wiretapping statutes] solely for broadcasting the newsworthy tape on the
Defendant Fred Williams’ radio news/public affairs program, when the tape was
illegally intercepted and recorded by unknown persons who were not agents of the
Defendants, violates the First Amendment; and (2) whether imposition of liability
under the aforesaid [wiretapping statutes] on Defendant Jack Yocum solely for
providing the anonymously intercepted and recorded tape to the media
Defendants violates the First Amendment.
200 F.3d at 113-114.
1448
Amended Brief of Appellants, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No.
98-7156), 1998 WL 34082380 at *2.
1449
Id.
1450
See Brief of Appellees, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No. 987156), 1998 WL 34083465 and Addendum, 1998 WL 34082372; Brief on Behalf of
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amicus curiae,1451 heard arguments on Oct. 5. The United States, which intervened as of
right and at the invitation of the court to defend the constitutionality of the federal
statute,1452 filed a brief on Nov. 17, 1998, but to no avail. On Dec. 27, 1999, the Third
Circuit reversed the District Court,1453 and the United States Supreme Court granted
certiorari on June 26, 2000.1454
B. In the District Court
In his motion for summary judgment, Brobst had argued for the media defendants
that Bartnicki and Kane could not prove that their telephone conversation had been
illegally, that is, intentionally and not inadvertently, intercepted, or that Vopper knew or
had reason to know that the telephone conversation was illegally intercepted.1455 He also
argued that Bartnicki had no reasonable expectation of privacy in the conversation, which
took place on a cellular telephone that she acknowledged was susceptible of
interception.1456 Brobst later conceded that neither of these factual arguments was
persuasive, and that he staked everything on the First Amendment argument from the
beginning.1457 Brobst’s First Amendment argument relied almost exclusively on
Landmark Communications v. Virginia and the line of constitutional privacy cases

Appellant Jack Yocum, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No. 98-7156),
1998 WL 34082376; and Amended Brief of Appellants, Bartnicki v. Vopper, 200 F.3d
109 (3d Cir.1999) (No. 98-7156), 1998 WL 34082380.
1451
See Brief of Pennsylvania State Education Association as Amicus Curiae in Support
of Plaintiffs-Appellees, Bartnicki v. Vopper, 200 F.3d 109 (3d. Cir.1999) (No. 98-7156),
1998 WL 34083460.
1452
Brief for the United States, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir.1999) (No. 987156), 1998 WL 34082480 at *1.
1453
200 F.3d at 129.
1454
530 U.S. 1260 (2000).
1455
Brief in Support of Media Defendants’ Motion for Summary Judgment, Bartnicki v.
Vopper, Civ. No. 3:CV-94-1201 (M.D. Pa. 1996), 1966 U.S. Dist. LEXIS 22517, at *18.
1456
Id. at 22.
1457
Brobst Interview, supra note 1438.
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beginning with Cox Broadcasting v. Cohn and ending with Florida Star v. BJF.1458
Those cases held that “where the media lawfully obtains truthful information about a
matter of public significance or concern, government officials may not constitutionally
punish the publication of that information absent the need to further a government
interest of the highest order.”1459 Brobst later said he focused on Landmark in particular
because the governmental interests there – maintaining the reputation of the judges and
the institutional integrity of the courts – were far greater than the privacy interests
protected in this case.1460
To United States District Court Judge Edwin M. Kosik, however, the Bartnicki
case essentially countered Brobst’s Landmark rule with another well established First
Amendment principle: that “generally applicable laws ‘do not offend the First
Amendment, simply because their enforcement against the press has incidental effects on
its ability to gather and report the news.’” Kosik referred to this principle as the Cohen
doctrine, after Cohen v. Cowles Media, the only case cited for that proposition in his
opinion,1461 despite much earlier origins.1462
For the District Court, the conflict between Landmark and Cohen was easily
resolved. According to the court, which completely misread the precedent cases,
1458

Brief in Support of Media Defendants’ Motion for Summary Judgment, supra note
1455, at *12-18. For a discussion of this line of cases, see supra Chapter 5, Part F.
1459
Memorandum & Order, Bartnicki v. Vopper, Civ. No. 3:CV-94-1201 (M.D. Pa.
1996), 1996 U.S. Dist. LEXIS 22517 at *10.
1460
Brobst Interview, supra note 1438.
1461
Memorandum & Order, Bartnicki v. Vopper, Civ. No. 3:CV-94-1201 (M.D. Pa.
1996), 1996 U.S. Dist. LEXIS 22517 at 11 (quoting Cohen v. Cowles Media Co., 501
U.S. 663, 669 (1991).
1462
As applied to First Amendment claims, the doctrine goes back at least as far as
Grosjean, which contained Justice Sutherland’s dictum that owners of newspapers are not
“immune from any of the ordinary forms of taxation for the support of government.”
Grosjean v. American Press, 297 U.S. 233, 250 (1936).
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Landmark only applies where “a state actor attempted to place a prior restraint on
specified speech or where the intentional interception was legal but the disclosure was
illegal.”1463 Here, the court said without further explanation, “there exist no statutory
provisions specifically designed to chill free speech.”1464
One could try to supply the logical steps left out of the court’s conclusory
analysis. If by “prior restraint on specified speech” the court meant suppression of
speech because of its message, rather than merely its source, there is no classic prior
restraint here. To be sure, it is easier to regulate speech selected because of its source,
rather than its message, but one expects rather more scrutiny than this court applied.1465
And if “interception was legal” means no laws were broken in the newsgathering
process, then this case is certainly different from the cases relied upon by the media
defendants.1466 One might question, however, where the distinction comes from; the
precedent cases explicitly avoid addressing the issue of illegally acquired information.1467

1463

Memorandum & Order, Bartnicki v. Vopper, Civ. No. 3:CV-94-1201 (M.D. Pa.
1996), 1996 U.S. Dist. LEXIS 22517 at *10.
1464
Id.
1465
See, e.g., Turner Broadcasting System, Inc. v. FCC (Turner I), 520 U.S. 180, 185
(1997)(upholding legislation requiring cable television operators to carry local broadcast
signals…) & Turner Broadcasting System, Inc. v. FCC (Turner II), 512 U.S. 622, 661-62
(1994)(but only after imposing “the intermediate scrutiny applicable to content-neutral
restrictions that impose an incidental burden on speech.”).
1466
See supra Chapter 5, Part F.
1467
Florida Star, 491 U.S. 524, 535 n. 8 (1989):
The Daily Mail principle does not settle the issue of whether, in cases
where information has been acquired unlawfully by a newspaper or by a
source, government may ever punish not only the unlawful acquisition, but
the ensuing publication as well. This issue was raised but not definitively
resolved in New York Times Co. v. United States, 403 U.S. 713 (1971),
and reserved in Landmark Communications, Inc. v. Virginia, 435 U.S. 829
(1978). We have no occasion to address it here.
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In any event, the District Court found Landmark inapplicable and Cohen
controlling. “In reviewing both the federal and the state electronic surveillance laws, we
conclude that both acts are matters of general applicability.”1468 In his motion for
reconsideration, Brobst argued that the court’s reliance on Cohen was misplaced and that
Landmark did not involve a prior restraint.1469 The Virginia statute at issue in Landmark
was “generally applicable” and did not “single out the press,” yet the Supreme Court
reversed the newspaper owner’s conviction on First Amendment grounds. This case,
Brobst argued, is indistinguishable. Moreover, he said, by breaking its promise to Cohen,
the press arguably obtained its information unlawfully; here, there was no question that
the press obtained its information lawfully from Yocum, whatever might have happened
earlier.1470 Perhaps recognizing that engaging in a serious analysis of the issue before it
on a motion for summary judgment was probably a waste of time and effort, the District
Court denied Brobst’s motion and kicked the can down the road. Brobst asked Judge
Kosik to certify the case up to the Third Circuit and he agreed.
While Brobst might have taken the case to trial instead of appealing Kosik’s
denial of his motion, he acknowledges that there would have been no point in going that
route. Apart from the constitutional claim, Brobst says, “We didn’t have much [in the
way of another] defense in this case. They had us dead to rights on what we did. We
clearly had broadcast the tape many times. There was no doubt about that. It was pretty
hard for us to claim that we didn’t know that it had been a surreptitiously recorded tape.”
1468

Memorandum & Order, Bartnicki v. Vopper, Civ. No. 3:CV-94-1201 (M.D. Pa.
1996), 1966 U.S. Dist. LEXIS 22517 at *12.
1469
Media Defendants’ Brief in Support of Their Motion for Reconsideration,
Memorandum & Order, Bartnicki v. Vopper, Civ. No. 3:CV-94-1201 (M.D. Pa. 1996),
July 1996, at 6 (on file with author).
1470
Id. at 7.
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In fact, Brobst says, “we had a settlement agreement with the other side that the outcome
of the appeal would decide the outcome of the case because there was no sense going to
trial…. If we win [on the constitutional issue], we don’t have to pay them anything,
obviously, and if they win, it was a fixed amount of money that we would pay them.”
While the agreement reserved the right of either party to petition the Supreme Court for
review, Brobst said neither side really expected the case to go that far.1471
C. In the Third Circuit
On appeal, the parties agreed that no factual issues barred the Third Circuit from
resolving the legal issues,1472 which boiled down to one: Does the First Amendment bar
the imposition of liability for publishing truthful information of public significance,
where both the acquisition and publication of that information are prohibited by statute
and where the publisher was not involved in the unlawful acquisition?
As might be expected, Appellants continued to rely on the Landmark doctrine and
related cases, asserting that the government’s interest in the privacy of cellular telephone
communications is “significantly less[]” than the interest at stake in Landmark.1473 In
that case, the interest at issue was the confidentiality of state judicial review commission
proceedings, the disclosure of which were prohibited by the state constitution and
statutes.1474

1471

Brobst Interview, supra note 1438.
Amended Brief of Appellants, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir.1999) (No.
98-7156), 1998 WL 34082380 at *10.
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Id. at *19.
1474
Id. at *20. One could argue the opposite position, of course: that the government’s
interest in protecting government speech is lower than its interest in protecting private
speech, albeit private speech on a public matter. But see Boettger v. Loverro, 597 A.2d
712, 720-21 (Pa. 1991)(“Thus, the legislature intended for the public interest in a free
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Appellants also cited a remarkably similar case in which the U.S. District Court
for the Northern District of Texas ruled that the First Amendment protected the press
from civil liability for reporting the contents of an illegally recorded telephone
conversation of a school board trustee, where the tape had been recorded anonymously,
delivered to certain school board members, and played at a public school board
meeting.1475
Perhaps even more interesting was Appellants’ attempt to distinguish Cohen by
reciting many of the arguments used against the media companies in that case: that the
newspapers determined the scope of their own legal obligations by contract, that any
restriction on publication was thus self-imposed, and that the newspapers may not have
acted lawfully in acquiring the information by reneging on a promise of
confidentiality.1476 Appellants also argued that the impact of enforcing the disclosure
provisions of the wiretapping statutes would be far greater than “incidental,” as required
to impose the Cohen doctrine.1477
Appellees also framed the case as a contest between the Landmark and Cohen
principles, although of course they asserted that Cohen applies to this case.1478 Appellees

press to supersede the interests of an individual whose private conversation regarding his
illegal activities had been lawfully intercepted and lawfully obtained by a newspaper.”).
1475
Amended Brief of Appellants, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir.1999) (No.
98-7156), 1998 WL 34082380 at *22 (citing Peavy v. New Times, Inc., 976 F. Supp. 532
(N.D. Tex. 1997)). The following year, however, the Peavy decision would be reversed
in pertinent part by the United States Court of Appeals for the Fifth Circuit, which
applied an intermediate scrutiny test. Peavy v. WFAA-TV, Inc., 221 F.3d 158,193
(1999).
1476
Amended Brief of Appellants, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir.1999) (No.
98-7156), 1998 WL 34082380 at *25.
1477
Id. at *25-26.
1478
Brief of Appellees, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No. 98-7156),
1998 WL 34083465 at *11.
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also found a similar case in which a state trial court had distinguished the Landmark line
on two grounds: (1) that the information in those cases had been properly part of the
public record, albeit protected by statutory confidentiality; and (2) that the information in
this case had been a private conversation, rather than governmental records. 1479 That case
never mentioned the Cohen doctrine at all, but the Appellees devoted a section to
amplifying the District Court’s assertions.1480
Appellees added some new arguments as well. First, they asserted that the
Landmark-related holdings were very narrow and limited to their specific facts.1481
Specifically, Appellees pointed to the famous footnote 8 in Florida Star in which the
Court declined to address the question of “unlawfully” acquired information,1482
suggesting the Appellants’ reliance on those cases was therefore “misplaced.”1483
Appellants, of course, would find that footnote irrelevant, since they committed no
unlawful act in acquiring the information.
But even if the strict scrutiny of Landmark controlled, Appellees argued, the
wiretapping statutes would pass muster because they were narrowly tailored to protect
privacy rights of the highest order.1484 Drawing on legislative history, the Appellees
asserted that Congress was aware of and increasingly concerned about the impact of

1479

Id. at *11-12 (citing Natoli v. Sullivan, 606 N.Y.S.2d 504 (N.Y. Sup. Ct. 1993), aff’d,
616 N.Y.S.2d 318 (N.Y. App. 1994)).
1480
Brief of Appellees, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No. 98-7156),
1998 WL 34083465 at *17.
1481
Id. at *20.
1482
See supra note 1467.
1483
Brief of Appellees, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No. 98-7156),
1998 WL 34083465 at*21.
1484
Id. at *13.
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modern communications technology on personal privacy and the law’s failure to keep up
with that technology.1485
Appellant Yocum had claimed the status of news gatherer in his less-thancoherent brief to the Third Circuit, citing Branzburg v. Hayes for the proposition that he
was therefore entitled to First Amendment protection.1486 Appellees pointed out that, if
anything, Branzburg stands for the proposition that news gatherers enjoy very limited
protection, supporting their argument based on the Cohen principle, and that in any case
Yocum’s case would succeed or fail on the same grounds as the other Appellants’
case.1487
The only amicus brief in the Third Circuit was filed by the PSEA on behalf of
Appellees, and that brief largely echoed the appellees’ analysis. It raised – and criticized
– another new decision based on similar facts,1488 and it added another rather spurious
argument analogizing the imposition of civil liability for violation of copyright law and
for violation of the wiretap law’s disclosure provisions.1489 Two aspects of the PSEA
brief, however, bear mention because of their emphasis in the government’s brief and the
Third Circuit opinion. Unlike either the district court opinion or the appellees’ brief, the
1485

Id. at *15.
Brief on Behalf of Appellant Jack Yocum, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir.
1999) (No. 98-7156), 1998 WL 34082376 at *15 (citing 408 U.S. 665 (1972)).
1487
Brief of Appellees, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No. 98-7156),
1998 WL 34083465 at *28-29.
1488
Brief of Pennsylvania State Education Association as Amicus Curiae in Support of
Plaintiffs-Appellees, Bartnicki v. Vopper, 200 F.3d 109 (3d. Cir.1999) (No. 98-7156),
1998 WL 34083460 at *15 n. 7 (discussing Boehner v. McDermott, 1998 U.S. Dist.
LEXIS 11509 (D.D.C. July 27, 1998), which held that “protecting the privacy of
electronic communications is not of sufficiently ‘high order’ to justify punishing
publication of such communications.”).
1489
Brief of Pennsylvania State Education Association as Amicus Curiae in Support of
Plaintiffs-Appellees, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir.1999) (No. 98-7156),
1998 WL 34083460 at *7-8.
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PSEA brief put particular emphasis on the wiretap statute’s prohibition of “uses” of the
intercepted materials other than disclosure to show its more general applicability1490 and
characterized the Landmark line as involving “heightened scrutiny” dependent upon the
lawfulness of information’s initial acquisition.1491 Both of these arguments would be
substantially amplified in the federal government’s brief and addressed, albeit negatively
for the most part, in the Third Circuit opinion.
There were no amicus briefs supporting Vopper’s position. Brobst does not
know why there was no support from other media organizations at this stage – “they
certainly would have been aware of the case” – but he acknowledges that he did not
solicit any amicus briefs from those organizations. Given the outcome in the Third
Circuit, there was no apparent need for such support.
Following oral argument before the Third Circuit, the United States filed a brief –
signed by the Assistant Attorney General for the Justice Department’s Civil Division, the
U.S. Attorney for the Middle District of Pennsylvania, and two staff appellate attorneys –
defending the constitutionality of the wiretap statute’s disclosure provision against
Appellants’ as-applied challenge.1492 Under federal law, the United States has the right to
defend the constitutionality of any federal statute challenged on constitutional
grounds.1493 Although Brobst argued that his “as-applied” challenge did not rise to that
level,1494 the Third Circuit saw the case otherwise, and immediately after the argument,
duly issued a letter inviting the government to file a post-argument brief in this case. The
1490

Id. at *14, *18-19.
Id. at *16.
1492
Brief for the United States, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No. 987156), 1999 WL 34082480.
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government’s brief points out that its filing was both “at the invitation of the Court” and
pursuant to its motion to intervene as of right under the law to defend the constitutionality
of the wiretap statute.1495
As previously discussed, the United States can be something of an 800-pound
gorilla when it litigates or intervenes in a constitutional challenge. In this case, the
United States framed the issue, less in terms of competing precedents, as the parties had
done, than in terms of levels of First Amendment scrutiny to be applied. The Third
Circuit’s opinion would track the government’s approach.
Following a focused description of the wiretap statute allegedly violated by
Vopper, and a synopsis of the proceeding thus far, the government summarized its
argument: the First Amendment does not prohibit the application of the wiretap statute’s
“use prohibitions” to the defendants in this case. As applied, those provisions are
“subject only to intermediate scrutiny under the First Amendment, rather than strict
scrutiny, and the statute readily satisfies the requirements of intermediate scrutiny.”1496
Thus, one argument among others suggested in the PSEA brief had become the
foundation for the government’s position.
The government argued that the statute’s ban on disclosure had to be read as part
of a comprehensive ban on all uses of intercepted material; thus, the prohibition did not
single out speech for any special burden. Where that is so, where any burden on speech
is merely incidental to the purpose of the law, First Amendment precedent dictates the
application of intermediate, rather than strict scrutiny in determining its constitutionality.
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Brief for the United States, Bartnicki v. Vopper, 200 F.3d 109 (3d Cir. 1999) (No. 987156), 1999 WL 34082480 at *10.
1496
Id. at *11.
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A statute satisfies intermediate scrutiny if it furthers an “important” or “substantial”
governmental interest (in contrast to strict scrutiny’s “compelling” interest); if that
interest is unrelated to the suppression of free expression; and if the incidental restriction
on speech is not unnecessarily great (in contrast to strict scrutiny’s “no less restrictive
alternative available”).1497
Intermediate scrutiny is also appropriate, the government said, where the
prohibitions on the use of illegally intercepted communications are not related to the
content of the communications. Pointing out that the appellants would be free to
broadcast the very same tape if acquired lawfully, the government noted that such
content-neutral restrictions on speech also require courts to apply intermediate, rather
than strict, scrutiny in evaluating their constitutionality. The restrictions at issue in the
Landmark line of cases asserted by the appellants required strict scrutiny because they
singled out speech for special burdens and restricted speech because of its content, among
other reasons.1498
Having established the appropriateness of intermediate scrutiny, the government
then proceeded to show how the wiretap statute satisfied that standard. The privacy
interest to be protected is “manifestly substantial. Moreover, by protecting the
confidentiality of communications, the regulations encourage, rather than suppress, free
expression. And, finally, the regulations are tailored carefully enough that they would
even satisfy a strict scrutiny standard.1499
It was a powerful argument, invoking not merely competing analogies, but basic

1497

Id. at *10.
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principles of First Amendment analysis; indeed, the Third Circuit adopted just such an
approach. Writing for herself and Judge Robert Cowan, Judge Dolores Sloviter rejected
appellants’ argument that Landmark was controlling, noting that the question before this
court had been expressly reserved by the Supreme Court. “[W]e will resolve the present
controversy not by mechanically applying a test gleaned from Cox and its progeny, but
by reviewing First Amendment principles in light of the unique facts and circumstances
of this case.”1500 But Sloviter also rejected the District Court’s application of Cohen.
Expressing some doubt that the wiretap statute’s disclosure provision was a law of
general applicability, she pointed out that, even if it were, Cohen did not stand for the
proposition that laws of general applicability are not subject to First Amendment
scrutiny. Rather, the Supreme Court held only that “‘enforcement of such general laws
against the press is not subject to stricter scrutiny than would be applied to enforcement
against other persons or organizations.’”1501
As if to emphasize the importance of the United States as a party in this case,
Sloviter’s analysis all but ignores the original parties and addresses the government’s
brief directly. Briefly summarizing its argument for intermediate scrutiny, Sloviter
proceeded to mock the government’s assertion that the statute’s ban on “disclosure” is
merely an aspect of its ban on “use,” that is, conduct, rather than speech, and thus
meriting intermediate scrutiny. “A statute that prohibited the ‘use’ of evolution theory
would surely violate the First Amendment if applied to prohibit the disclosure of Charles
Darwin’s writings.”1502
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200 F.3d at 117.
Id. at 118 (quoting Cohen, 501 U.S. at 669).
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200 F.3d at 121.
1501
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On the other hand, the court found the content-neutrality argument more
persuasive, based on the Supreme Court’s definition of content-neutral restrictions on
speech as restrictions that “‘are justified without reference to the content of the regulated
speech.’”1503 Had the act’s only purpose been to prevent the disclosure of private facts,
Sloviter suggested, its content-neutrality might be doubted. But the government did not
rely on that justification; rather, she said, insofar as the act’s purpose was to deny the
illegal interceptor a market for the “fruits of his labor,” it was properly treated as contentneutral and intermediate scrutiny applied.1504
After reviewing various interpretations of the intermediate scrutiny standard,
Sloviter formulated the question before the court as “whether the government has shown
that its proffered interest” – eliminating the demand for intercepted communications – is
sufficiently furthered by imposing liability on the defendants in this case to justify the
restrictions on their First Amendment interests.1505 Finding the connection “indirect at
best,” the court concluded that “it would be a long stretch indeed” to conclude that
imposing damages here would even peripherally promote the government’s effort to deter
interception. Since the wiretap act already provides punishment for illegal interception, it
would be more effective to enforce those provisions than to impose liability here. 1506
Writing in dissent, District Judge Louis Pollack agreed with the majority’s
analytical approach to the case, but not with its application. Pollack took issue with the
court’s assertion that the connection between prohibiting disclosure and preventing
interception was “indirect at best,” citing a recent decision, Boehner v. McDermott, from
1503

Id. at 122 (quoting Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48 (1985).
Id. at 123.
1505
Id. at 125.
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Id. at 126.
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321

the U.S. Court of Appeals for the District of Columbia Circuit to the contrary. In that
case, the court opined that, “[u]nless disclosure is prohibited, there will be an incentive
for illegal interceptions… and the damage caused… will be compounded.”1507 The
majority distinguished Boehner on the ground that the newspapers reporting the
intercepted conversation were not defendants in that case, and that defendant McDermott,
who provided the tape to the newspapers, knew who had intercepted the conversation and
had a political interest in its disclosure.1508
Following the judgment, Bartnicki and Kane moved for a rehearing by the entire
Third Circuit court. According to Brobst, the motion failed by only one vote, suggesting
the case was much closer than the panel decision would indicate.1509
D. Before the Supreme Court
1. New Counsel
On April 19, 2000, Bartnicki and Kane filed a petition for a writ of certiorari,
asking the United States Supreme Court to review the Third Circuit decision.1510 Their
original lawyer, Wilkes-Barre attorney Raymond P. Wendolowski, was still listed on the
brief supporting their petition, but with the stakes now that much higher and the venue
shifting to Washington, Wendolowski was no longer listed as counsel of record. That
responsibility was assumed by Robert H. Chanin and Jeremiah A. Collins of the
Washington, D.C., firm of Bredhoff & Kaiser, a 33-lawyer firm that specialized in
representing unions. Collins had been part of the team that wrote the Pennsylvania State
1507
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Education Association’s amicus brief for the Third Circuit.1511 The Bredhoff firm was far
more experienced in Supreme Court litigation and styles itself “the voice of labor.”1512
Taking a cue from the dissent below, Bartnicki argued that the Supreme Court
should review the case because the Third Circuit’s decision conflicted with Boehner,
setting up a conflict between two circuits that the Supreme Court ought to resolve.1513
That kind of argument is considered one of the most effective at this stage of the process.
According to Perry, “Without doubt, the single most important generalizable factor in
assessing certworthiness is the existence of a conflict of ‘split’ in the circuits.”1514
Bartnicki also argued that the decision below not only struck down an important
provision of a federal statute, but also called into question similar statutes enacted by a
majority of the states.1515 The Third Circuit majority had disparaged that argument as
hyperbole when raised by the dissent, pointing out that its “as applied” decision was
expressly limited to the facts of this case.1516
Finally, Bartnicki asserted that the Third Circuit opinion was just wrong as to an
important question of constitutional law that had been reserved by the Supreme Court in
prior decisions. The petition asserts that this case provides “an ideal vehicle” for
determining whether “a statute that protects privacy interests by making it unlawful for a
person to disclose information unlawfully obtained by another violates the First
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Amendment.”1517 The following week, the United States weighed in, seeking certiorari on
its own behalf as an intervenor in the case, with Solicitor General Seth P. Waxman listed
as counsel of record.1518 The government’s argument closely paralleled Bartnicki’s.
When Vopper’s brief in opposition to certiorari was filed on May 30, the radio
host was also represented by new counsel. According to Donald Brobst, Vopper’s
employer, Keymarket of NEPA, the owner of radio station WILK, had been acquired by
Sinclair Broadcast Group sometime during the pendancy of the case. While Sinclair
initially kept Brobst on as outside counsel, he had what he describes as a “falling out with
in-house counsel for Sinclair that had nothing to do with this case”1519 although part of
the problem involved Fred Vopper.
In one case, Brobst said, Sinclair wanted him to defend Vopper in a case brought
by a district attorney who also happened to be running for judicial office. One of the
Rosenn, Jenkins & Greenwald partners was campaign treasurer, raising a potential
conflict of interest for any lawyer in the firm. Another case involved Vopper’s
challenging the integrity of two judges before whom RJG had other cases pending.
Sinclair’s in-house counsel was “not happy about that,” Brobst said, and the relationship
started to go downhill. After another, unrelated dispute arose, “we decided to have a
parting of the ways on all cases,”1520 and Brobst lost the chance to take Bartnicki v.
Vopper to the U.S. Supreme Court.
Instead, that honor went to Lee Levine, even then a major star in the media law
1517
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firmament, having founded his own Washington law firm – Levine, Sullivan & Koch,
L.L.P. – only three years earlier.1521 This would be Levine’s second argument before the
Supreme Court; he had previously represented the newspaper defendant in Harte-Hanks
Communications, Inc. v. Connaughton.1522 Levine also taught media law at Georgetown
University Law Center and had co-authored a major treatise on newsgathering.1523 Brobst
recalls that he had some initial contact with the new litigation team – “we sent them
everything they wanted”1524 – then bowed out of the case.
Levine’s brief in opposition to certiorari rejected all of the reasons for judicial
review raised in the Bartnicki and United States petitions. The Third Circuit decision
“constitutes an unremarkable assessment of whether the imposition of civil liability” on
the media defendants under the Wiretap Acts “survives intermediate scrutiny. In making
this fact-bound assessment,” the brief asserted, “the Third Circuit expressly declined to
address the ‘important question of constitutional law’ referenced by Petitioners, ‘struck
down’ no provision of either statute, and applied the same standard of First Amendment
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scrutiny embraced by the majority of the District of Columbia Circuit in Boehner.”1525
Those arguments were echoed in respondent Yocum’s brief in opposition,1526 but
successfully rebutted in reply briefs from Bartnicki1527 and the United States.1528 On June
26, 2000, the United States Supreme Court granted the petition for certiorari.1529
In contrast to the Third Circuit proceeding, amicus briefs began flowing into the
Court in September; three of them were filed by litigants in cases representing nearly
identical issues. Representative John Boehner (R-Ohio), whose victory in the D.C.
Circuit had prompted Bartnicki’s “split in the circuits” argument, argued for petitioners
that “there is no First Amendment right to distribute someone else’s pilfered speech.”1530
Boehner’s opponent, Representative James McDermott (D-Wash.), whose petition for
certiori was still pending at the time, argued that disclosure provisions of the wiretap
statute should be subject to strict scrutiny.1531 WFAA-TV of Dallas, Tex., which was
poised to file its own petition seeking review of an adverse Fifth Circuit decision,1532
sought to push the Court to the ultimate rule – further than any other participant:
This case should be decided according to a simple, bright line rule: if a
1525
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journalist breaks the law to obtain information, she is subject to whatever
generally applicable legal penalties may be triggered by the act of
misappropriation. However the journalist has obtained information, she
may be punished only for any impropriety in obtaining it, and not for
publishing it, absent a countervailing governmental interest of the highest
order.1533

Only one other amicus brief was filed on behalf of Bartnicki and Kane; the
cellular telephone industry argued that ensuring the privacy of wireless communications
would further federal policies favoring the free speech of cell phone subscribers and
encouraging the industry’s growth.1534 In addition to McDermott’s and WFAA-TV’s
briefs, four briefs were filed on behalf of the media defendants. Both the American Civil
Liberties Union and the Liberty Project argued that strict scrutiny, rather than
intermediate scrutiny, was the appropriate standard to apply.1535 And Wall Street Journal
owner Dow Jones, with a brief signed by Supreme Court veteran Theodore Olson, called
for “straightforward application of the Daily Mail test” – essentially Brobst’s argument in
the district and circuit courts.1536
But the media’s principal amicus brief, with Floyd Abrams as counsel of record,
was filed on behalf of more than 20 “media entities and organizations,” including
1533
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newspaper and magazine publishers, television and cable networks, and journalism trade
and professional associations.1537 The list of attorneys representing the amici read like a
“Who’s Who” of media law. It is impossible to say with any certainty how much
influence any brief may have had on the Court, but the similarity between the media
entities’ brief and the Court’s majority opinion is striking.
2. Today’s Media Defense Bar
Before discussing the content of the various briefs filed with the Court, a brief
digression is warranted to explore the process through which the media bar participates as
amici curiae in Supreme Court litigation today.

According to Lucy Dalglish, executive

director of Reporters Committee on Freedom of the Press, the process is an informal
one.1538 For example, RCFP first got involved in the Bartnicki case in June 2000. Legal
defense director, Gregg Leslie, had put out an email message to a number of prominent
media lawyers, among them Laura Handman of Davis Wright Tremaine, Bruce Sanford
of Baker Hostetler, and Lee Levine, asking, “Does anyone know of an amicus effort
underway in Bartnicki? We’ve always been available to write one, or at least coordinate
efforts, but I assume that there will be big companies willing to pay a firm for a brief now
that it’s before the high court. If you have any information that you’re able to share, I’d
be happy to hear it.”1539
Soon after, Adam Liptak, then in-house counsel for The New York Times, now its
Supreme Court reporter, replied, “Gregg, yes, there is an amicus effort. The Times and
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others have asked Floyd Abrams to prepare a brief and I’m sure the Reporters Committee
will be welcome [to join the brief] on the usual terms.” By “usual terms,” Liptak was
referring to the informal arrangement through which signatories to the brief help the lead
organization (here, the Times) pay for it. RCFP and other nonprofits usually ride along
for free, and when RCFP lawyers write the brief, all others in the media world are invited
to join at no charge. Typically, however, the private entities pay for the privilege.
According to Dalglish, the cost can vary.1540
“It depends on how much time it’s going to take, how many people [the lawyers]
think they need to do it. They’ve been cutting their rates a little bit lately. In the
summertime, they want to do it more because they can use their summer associates if
they have them. I’d say anywhere from $10,000 to $30,000 these days is what it would
cost.” Once the cost is established, the lead organization would begin “trolling” for
signers. If, for example, the sign-on price is $1,500, Dalglish said, “if you get a whole
pile of people to sign on, you’re doing OK, but if you only get five, you’ve rolled the dice
and you’ve lost.”1541
As to the content of the briefs, Dalglish said amici first figure out what the party
they are supporting has already argued, then identify other issues that the party did not
have room for. “Usually, what we try to do is present a national perspective, do some
public policy stuff, or brief an issue that the parties would have loved to have briefed if
they had time or space. Sometimes they will ask you specifically, could you do this
issue.” Other times, amici will suggest the focus of the brief. In either event, amici will
try to avoid simply repeating the party’s arguments. “No court wants to put up with
1540
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that,” Dalglish said. “I just have no interest in parroting back the party’s brief.”1542
The relationship between amici and the parties varies somewhat depending upon
the court hearing the case. Under Supreme Court rules,1543 and throughout the federal
system,1544 all parties must consent to the filing of an amicus brief; where consent is
withheld, amici may petition the court to receive the brief anyway. So there is always
some communication between the amici and the party they are supporting. Dalglish
described the typical process: “You let them know you’re going to do it, and they say…
that would be great… we’ll sign the letter and give it to you.”1545 On the other hand,
Supreme Court rules require amici to disclose whether counsel for a party had a hand in
writing the brief or paying for it.1546
Still, the parties often ignite the amicus process. If the case gets to the Supreme
Court, it has already been percolating through the media defense bar. By the time they
have won or lost in the appellate courts, the parties will have talked about it in one of
several forums where members of the media defense bar get together. Among these are
the Practising Law Institute’s annual Communications Law Conference, founded and
managed for some 35 years by James Goodale, now conducted by Lee Levine as
Communications Law in the Digital Age;1547 the biennial conference and other meetings
of the Media Law Resource Center, formerly the Libel Defense Resource Center, also
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based in New York;1548 the annual conference and various workshops of the American
Bar Association’s Forum on Communications Law;1549 and the annual Media and the
Law Seminar at the University of Kansas.1550
One of the most important of these forums is the District of Columbia Bar
Association’s Media Law Committee, which meets informally once a month for lunch at
the offices of one of the participating law firms. The meetings were started by Davis
Wright’s Handman, who chaired them for two years. Lee Levine has also chaired the
meetings, as have RCFP’s Gregg Leslie, Covington & Burling’s Kurt Wimmer, and
Holland & Knight’s Chuck Tobin. Lawyers from Washington and often New York come
to talk about their strategy in cases that have been argued or to preview upcoming cases.
They are not, Dalglish said, strategy sessions to plan how the bar might get involved.1551
That happens more informally, Dalglish said. Frequently, The New York Times
takes the lead, or The Washington Post, or the Associated Press. “They tend to sort of
rotate. Sometimes it’s the individual lawyer [who is interested in a particular case]…
Sometimes it’s geographic. Sometimes they have a similar case percolating and they
want to jump on it…. Sometimes it’s driven by who’s interested in covering a story.”
Dalglish says the informal system works so well because the bar is so small. “It’s a very
small group of people. Very tight knit. … So you’re seeing these people frequently, and
you’re staying on top of things frequently. … Everybody knows everybody else.”1552
As for the Reporters Committee itself, Dalglish noted that she has former fellows
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working all over the country. “I will hire a fellow [who] will spend a year working here.
I will work [at] getting him a job at one of the firms. And then some of those folks end
up going in house because they don’t like the law firm atmosphere. Right now, I’ve got
former fellows in house at The Washington Post [and] National Public Radio…. [In] the
last couple of years, my folks have been snatched up by the government… as FOIA
officers.”1553
Dalglish said RCFP used to be a lot more involved in direct litigation, pointing
out that “the last time we were actually involved as a party was … when we went in with
the Center for National Security Studies… to get a list of the 1,500 or so foreign nationals
who were snatched off the streets and put in detention centers” after Sept. 11, 2001. The
U.S. Court of Appeals for the District of Columbia ultimately reversed an initially
favorable decision by the district court.1554 During the past decade or so, since Dalglish
has been executive director, RCFP has been doing more amicus briefs.1555
“We look for cases that will have potential to have an impact on what journalists
are able to do, either in their home state or on the federal level, and that can be in regards
to an open meetings or open records violation… it can be getting involved in a libel case,
or certainly in a reporter’s privilege case. We tend not to get involved at the trial level,”
Dalglish said, citing lack of need, cost, and the potential to irritate trial judges. “That’s
not to say we haven’t done it, but at the trial level we usually get involved if it is an issue
that can be of great relevance to the media, but neither of the parties is a media entity….
We may look at some of the pleadings and decide that it may be of benefit to having a
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media lawyer write the brief and raise some issues that perhaps [another lawyer would
see differently].”1556
Dalglish said she also tries “not to get involved at the cert. petition stage at the
U.S. Supreme Court, unless there’s a compelling reason to, like if it’s a case we really,
really want them to take, or if a case that we know they’re going to take and we want to
get the issue teed up right away. And, quite honestly, there’s one other very important
factor, and that has to do with journalism politics. We want to stake our territory. We
want to do a brief and show that the Reporters Committee is on top of it.”1557
“If [the case is] at the intermediate court level at the federal level, we’re almost
certainly going to get involved if it involves anything to do with the media. Sometimes,
they slip by us.” In Bartnicki, where no media amicus briefs were filed in the Third
Circuit proceeding, Dalglish recalls that other, similar cases were being “teed up” at
about the same time.1558 “Hopefully, we’ve gotten a little better at spotting them on the
circuit level, but that doesn’t mean we always catch them…. Certainly, when the
Supreme Court took [Bartnicki], we got involved in force.”1559
3. The Arguments
In the Bartnicki case, most of the arguments in the parties’ briefs had been
auditioned in the courts below. Bartnicki and Kane began their argument for reversing
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the Third Circuit opinion by urging the Court to adopt an intermediate scrutiny standard –
a point on which the Third Circuit agreed. It next walked the Court through an
unremarkable analysis to show that the statutes, as applied, satisfy that standard.1560 The
federal government’s brief made essentially the same case.1561 For Vopper and the other
media defendants, Levine argued that the case required application of the Daily Mail
principle, another way of arguing for strict scrutiny, but he added that the statutes in
question would not even satisfy intermediate scrutiny.1562 Yocum, who had by now
retained his own Supreme Court specialist, Thomas C. Goldstein, made the same
arguments in reverse order.1563 The petitioners’ reply briefs broke little new ground.1564
Floyd Abrams’s amicus brief for the “media entities” also argued that the Third
Circuit opinion should be affirmed on a Florida Star (i.e., Landmark or Daily Mail)
analysis, 1565 noting only in a footnote that the statute would fail intermediate scrutiny as
well.1566 But Abrams prefaced his legal argument with a much broader policy appeal:
From the time individuals first consider becoming journalists, two
1560
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principles are drilled into them.
The first is that telling the truth about matters of public interest is
what journalism, at its best, is all about. … [J]ournalists who read opinions
of this Court find unsurprising this Court’s repeated reference to “the
overarching public interest, secured by the Constitution in the
dissemination of truth.” That public interest is directly imperiled in this
case.
So is the journalistic norm that in the course of gathering news,
journalists should affirmatively seek the truth from those who have it….
For journalists, then, the notion that liability may be imposed upon them
for doing nothing more or less than reporting truthfully about newsworthy
events is deeply disturbing.1567
Although the Third Circuit had viewed the government’s interest in deterring
unlawful interceptions as the most, albeit insufficiently, compelling justification for the
statute’s non-disclosure provisions, Abrams focused on the privacy interest. The privacy
interests held insufficient in the Florida Star line of cases, he said, were no less powerful
than the privacy interests in this case. “[W]hy, after all, is the right of a rape victim not to
have her name disclosed less significant than that of a union official not to have a
telephone call disclosed in which he threatened to engage in criminal conduct?”1568
Abrams moved on to reject the notion, advanced by Bartnicki, that the Florida
Star line of cases was limited to content-based restrictions on speech and, thus, not
applicable to the content-neutral disclosure restrictions of the wiretap laws. Rather, he
said, that line of authority is firmly grounded in the public interest in truth-telling.
Abrams also made the seemingly unnecessary argument that the media defendants acted
lawfully in obtaining the tape, then returned to balance of privacy and truth-telling
interests. In the very last paragraph of the argument, almost as an afterthought, Abrams
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struck the precise theme that would dominate the Supreme Court’s opinion:
We offer the final thought that there is, in the end, a certain lack of
equivalence between the First Amendment interests at stake here and the
privacy interests that underlie the wiretapping statute. Both are important
but only one is in the written Constitution. It should not be too late to
assert that when the First Amendment’s protection of truth-telling is pitted
against an interest that was only first identified just over a century ago,
some deference should be given to the Framer’s expressed intentions.1569
Oral arguments were held on Dec. 5, 2000. Collins led off for petitioners
Bartnicki and Kane, and his responses to the Court’s questions emphasized the contentneutrality of the anti-disclosure statutes. When a content-neutral statutory regime
protects important governmental interests that would be harmed by disclosure, he said,
“we believe and we have argued that that in essence exhausts the First Amendment
concerns….”1570 Solicitor General Waxman, who argued next, contradicted Collins’s
“suggestion” that no heightened scrutiny is required here. “That’s not our position,” he
said; “we submit that the appropriate level of scrutiny is intermediate scrutiny.”1571
Justice Anthony Kennedy and others expressed concern that the statutes created a
class of speech that was forever tainted and could not be repeated by anyone. Waxman
countered that, once the speech became publicly known, the statutes would no longer
apply. Thus a newspaper was free to comment on the conversation once Vopper
broadcast it.1572 Waxman also argued that enforcing the anti-disclosure statutes would
deter unlawful interceptions.1573
Levine began his oral argument by calling attention to the threat contained in the
1569
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2000 WL 1801619 at *11.
1571
Id. at *16-17.
1572
Id. at *21-23.
1573
Id. at *22.
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intercepted conversation, which led to a distracting colloquy with Justice John Paul
Stevens and others about whether he wanted to win his case on that narrow ground or on
principle. Insisting, as he was bound to do, that he would take the win “any way I can get
it,” Levine focused on the Daily Mail principle as the proper basis for decision.1574
Levine denied that the statutes’ content neutrality would require an intermediate scrutiny
analysis, but asserted that the anti-disclosure provisions would not survive even that
modest test.1575
The balance of Levine’s time was taken up with an inconclusive discussion of the
statutes’ deterrence value, and that was where Yocum’s counsel, Thomas Goldstein,
began his appearance before the Court. “Even if [the anti-disclosure provisions] add
some deterrent, that prohibition is too crude a weapon, effectively a thermonuclear bomb
of sorts, to be sustained in the sensitive area of… free speech.”1576 Goldstein endorsed
the Third Circuit’s intermediate scrutiny approach, 1577 and took issue with Waxman’s
assertion that the statutes’ effectively immunized down-stream commentary on the
intercepted conversation.1578 Waxman, in a brief rebuttal, defended the deterrence
argument and distinguished the Daily Mail line of cases.1579 At 12:03 p.m., Chief Justice
Rehnquist declared the case submitted.1580
E. Victory in the Balance
In his opinion for the Court, delivered May 21, 2001, Justice Stevens adopted the
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frame that Abrams had urged – a conflict between the “full and free dissemination of
information concerning public issues” and “individual privacy.” Stevens’s formulation
of the issue, however, labeled both interests “of the highest order,” and he appeared to
accept the idea, advanced by petitioners, that the disclosure provisions of the statute
would “foster[] private speech.”1581 Nevertheless, Stevens promptly declared that the
disclosures made in this case were protected by the First Amendment.1582
The opinion that followed was unusually disjointed, shifting from doctrinal
analysis, to interrogation of precedents, and ultimately to ad hoc balancing. Stevens
began by accepting petitioners’ characterization of the disclosure provisions as “contentneutral law of general applicability.”1583 Unlike the trial court, however, he did not find
that dispositive. “On the other hand,” he said, the “naked prohibition against
disclosure… is a regulation of pure speech,”1584 as if that somehow negated or
counterbalanced the general applicability doctrine as applied in Cohen v. Cowles
Media.1585
Seeming to reach a dead end with this doctrinal inquiry, Stevens shifted abruptly
to interrogating precedent. Here, too, the analysis ended without resolution, with Stevens
pointing out that neither the Pentagon Papers case,1586 nor the Landmark-Daily MailFlorida Star line of cases,1587 resolved the question presented here. The only lesson
Stevens seemed to take from these precedents was the need to balance, on the facts of this

1581

Bartnicki v. Vopper, 532 U.S. 514, 518 (2001).
Id.
1583
Id. at 526.
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Id.
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403 U.S. 713 (1971). See supra notes 604-631 and accompanying text.
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See supra notes 901-21 and accompanying text.
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See supra note 1504 and accompanying text.
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case, the interests served by the law against its restrictions on speech.
Like the Third Circuit, Stevens ultimately rejected the government’s asserted
interest in deterring interception of private conversations as a bona fide interest of the
“highest order.”1588 Unlike the Third Circuit, Stevens found the privacy interest
compromised here to be a “valid independent justification for prohibiting such
disclosures.…”1589 Nevertheless, those privacy interests had to “give way when balanced
against the interest in publishing matters of public importance.”1590 Drawing principally
on libel cases for support, Stevens held that a “stranger’s illegal conduct does not suffice
to remove the First Amendment shield from speech about a matter of public concern.”1591
In a concurring opinion, joined by Justice Sandra Day O’Connor, Justice Stephen
Breyer emphasized the narrowness of the Court’s holding.1592 Breyer, well known for his
ad hoc balancing approach to First Amendment cases,1593 cautioned that this case was
decided on the facts that the broadcasters acted lawfully in obtaining the information and
the information involved the threat of physical harm to others. It did not signal a
“significantly broader constitutional immunity for the media,” Breyer warned.1594
Breyer asserted that concepts like “strict scrutiny” are inappropriate to resolve
competing interests.1595 Breyer also seemed to put far more value in the deterrent effect
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Bartnicki, 532 U.S. at 532.
Id. at 533.
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Id. at 534.
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Id. (Breyer, J., concurring).
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See, e.g., James C. Goodale, Caught in Breyer’s Patch, N.Y. L.J. , July 23, 1996, at
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of the anti-disclosure provisions than either the majority or Third Circuit opinion.1596 But
on these facts, Breyer said, the speakers had no “legitimate” interest in the privacy of a
threat to harm others – even where the danger had passed.1597 Breyer also emphasized
that Bartnicki and Kane were “limited public figures” with a “lesser” interest in
privacy.1598
Breyer concluded that the Court did “not create a ‘public interest’ exception that
swallows up the statutes’ privacy-protecting general rule.” Rather, he said, these
speakers’ privacy expectations were unusually low, while the public interest in “defeating
those expectations” was unusually high.1599 “I would not extend that holding beyond
these present circumstances.”1600
Of course, the dissenters would not have gone even that far. Writing for Justices
Antonin Scalia and Clarence Thomas, Chief Justice William Rehnquist correctly
identified the contradiction in Justice Stevens’s acknowledgment that the anti-disclosure
provisions were “content-neutral laws of general applicability” and the outcome that
Stevens ultimately reached.1601 But he inexplicably mischaracterizes Stevens’s analytical
approach as a kind of strict scrutiny derived from “the Daily Mail string of newspaper
cases,” which he proceeds to read as narrowly as possible.1602 As noted above, Stevens
paid very little attention to that line of cases, and barely mentioned strict scrutiny
doctrine. Breyer’s characterization of a fact-bound balancing came far closer to the
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essence of the majority opinion.
Rehnquist also took issue with Stevens’s rejection of the government’s deterrence
argument, calling “[r]eliance upon the ‘dry up the market’ theory …both logical and
eminently reasonable.…”1603 And he emphasized the First Amendment right of Bartnicki
and Kane to keep their conversation from the public domain.1604 Finally, he castigated
the Court for relying on the Pentagon Papers case and “other inapposite cases” to
subordinate the right to communications privacy “to the claims of those who wish to
publish the intercepted conversations of others.”1605
F. Ten Years After
In assessing the impact of Bartnicki on future development of First Amendment
doctrine, one may choose to adopt the expansive reading that the dissenters ascribed to
the majority opinion or the narrow reading suggested by the concurring opinion.
Ironically, the press would surely favor the former; indeed, they argued all along for strict
scrutiny and the invocation of the constitutional privacy cases. The concurring opinion is
far more problematic: can one broadcast an intercepted conversation that does not
threaten physical harm? Stevens’s opinion is so poorly crafted as to leave in doubt, not
merely the answer, but even the proper analytical approach.1606
To take one hypothetical “ripped from the headlines” as this chapter was being
drafted, consider the prospective case against WikiLeaks.com for publishing hundreds of

1603

Id. at 552-53.
Id. at 553.
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Id. at 555-56.
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See Rodney A. Smolla, Information as Contraband: The First Amendment and
Liability for Trafficking in Speech, 96 NW. U. L. REV. 1099, 1118 (2002)
(“Astonishingly, at no point in Justice Stevens's opinion does the Court come right out
and say what standard of review or doctrinal test it is applying to the laws before it.”)
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thousands of classified military and diplomatic documents allegedly downloaded from a
government database by a disaffected soldier.1607 As of this writing, no indictment had
been handed up by a grand jury, but assuming arguendo that no one associated with
WikiLeaks participated in the unlawful leaking except as beneficiary, there is only one
difference between the case against WikiLeaks and the case against Fred Vopper:
national security replaces personal privacy as the counterweight to disclosure of publicly
important information.1608
Thus, if one reads Bartnicki as imposing strict scrutiny when reviewing any
restriction on the dissemination of unlawfully obtained, but publicly important
information, where the disseminator did not participate in the unlawful acquisition, then
WikiLeaks is home free. On the other had, if one reads Bartnicki as a case of ad hoc
balancing, then the Court will ultimately have to decide whether freedom to publish
without fear of sanction is outweighed in this case by national security, as opposed to
personal privacy, considerations.
So far, the lower courts’ application of Bartnicki have not been particularly
helpful in that regard. Several cases have distinguished Bartnicki on the ground that the
disclosures were not a matter of public concern.1609 Others have distinguished Bartnicki

1607

See Charles Savage, U.S. Weighs Prosecution of WikiLeaks Founder, but Legal
Scholars Warn of Steep Hurdles, N.Y. TIMES, Dec. 1, 2010.
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There are no legally meaningful differences between the web site and the radio
station as platforms or between Assange and Vopper as communicators, absent Assange’s
complicity in the unlawful leaking of the information.
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See, e.g., Quigley v. Rosenthal, 327 F.3d 1044 (10th Cir. 2003) (distinguishing
Bartnicki where intercepted conversations regarding one family’s anti-Semitic remarks
about another family in the neighborhood were not matters of public concern); Trans
Union Corp. v. FTC, 267 F.3d 1138, 1140 (D.C. Cir. 2001) (distinguishing Bartnicki
where speech at issue – target marketing lists comprising names, addresses, and financial
information – involved only matters of private concern); Doe v. Luster, 2007 Cal. App.
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on the ground that the disseminator participated in the illegal conduct that led to
disclosure.1610 Still others have distinguished Bartnicki where the disclosures involved
trade secrets,1611 copyrights,1612 or data mining.1613 In no case reported to date has the
holding in Bartnicki been applied to reach a similar conclusion in an analogous case.1614
The scholarly literature has been rather more enlightening. In his article on
Information as Contraband, published shortly after the Court issued its opinion in
Bartnicki, and clearly inspired by that case, Rodney Smolla saw Bartnicki as an
immediate victory for the press, but a longer term victory for privacy interests.1615 With a
majority of justices (two concurring and three dissenting) accepting an effective

Unpub. LEXIS 6042 at *16 (2007) (distinguishing Bartnicki where speech at issue – a
videotape of woman being raped – is not a matter of public concern); M. G. v. Time
Warner, Inc., 107 Cal. Rptr. 2d 504, 512 (Cal. Ct. App. 2001) (distinguishing Bartnicki
where speech at issue – photo of team coached by child molester – was not a matter of
public concern).
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See, e.g., Boehner v. McDermott, 441 F.3d 1010, 1017 (2006), aff’d en banc, 484
F.3d 583 (2007) (defendant’s actual knowledge of the circumstances of the illegal
interception made this case distinguishable from Bartnicki); Bowens v. Ary, 2009 Mich.
App. LEXIS 2000 at *20-21 (2009) (distinguishing Bartnicki where the defendant
directed the recording of a private conversation without consent); Wisconsin v. Baron,
769 N.W.2d 34, 48 (2009) (distinguishing Bartnicki where the defendant illegally
accessed the email account of a public official to disseminate truthful information about
him).
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See DVD Copy Control Ass’n v. Bunner, 75 P.3d 1, 15 (Cal. 2003) (Bartnicki
inapplicable, by its own terms, where disclosure in question involved trade secrets).
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See Barclay’s Capital, Inc. v. Thyeflyonthewall.com, 700 F. Supp. 2d 310, 354 n. 15
(2010) (distinguishing Bartnicki where cause of action is copyright infringement and
misappropriation of hot news).
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intermediate scrutiny standard,1616 albeit with a “newsworthiness” safety-valve,1617
Smolla saw the case as elevating personal privacy to an interest of constitutional
dimension on a par with freedom of speech and press.1618
Nevertheless, Smolla drew exactly the opposite conclusion with respect to
classified information. Hypothesizing a new “Official Secrets Act” of the kind enacted
by Congress to punish journalists for disclosing leaked classified information, and vetoed
by President Clinton,1619 Smolla drew a sharp distinction between the “steal” considered
in Bartnicki and the “leak” contemplated by the new law. Quoting both Laurence
Tribe1620 and Potter Stewart,1621 Smolla asserted that “[r]espect for the structural
independence of the media contemplated by the Constitution prohibits courts from
conscripting journalists as leak-police.” Thus, to Smolla, even the narrowest reading of
Bartnicki poses no danger for a Julian Assange – assuming his hands are otherwise clean
and WikiLeaks is found to share that “structural independence.”1622
Of course, the Court has changed since Smolla wrote in 2002, and so has the
temper of the times. It may be that the best that can be said for the Bartnicki decision is
that, absent participation in the unlawful acquisition of newsworthy information, the
press is as free to publish it as changing societal values will allow. At the very least, the
1616

Id. at 1119.
Id. at 1170.
1618
Id. at 1150.
1619
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to keep matters bottled up, an outsider who manages to obtain otherwise confidential
information cannot then be prevented from disseminating it - or punished for having done
so.” LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 965 (2d ed. 1988)).
1621
Id. at 1168 (“So far as the Constitution goes the autonomous press may publish what
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“content-neutral law of general applicability” no longer presents the insurmountable
obstacle to First Amendment protection that it was under Cohen v. Cowles Media. The
Landmark-Daily Mail-Florida Star line of cases has emerged none the worse for wear –
Justice Rehnquist’s crabbed reading garners only three votes. And, most importantly,
Fred Vopper and his media allies got the outcome they wanted, if not the mandate, taking
the press a small step closer to the ultimate goal of protection for all truthful information
of public importance.
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Chapter 9 – Analysis and Conclusions
The purpose of this final chapter is to analyze and draw some tentative
conclusions as to what the foregoing narrative tells us about the answers to the research
questions posed at the outset. For the sake of convenience, those questions are repeated
here:
1. How, when, and why did the press emerge as a constitutional litigator?
2. How has the press’s approach to constitutional litigation evolved from
emergence to the present?
3. How successful has the press been in persuading the Court to its own view of
the First Amendment?
4. What accounts for the disparity between publishing and newsgathering cases
in terms of outcomes favorable to the press?
A statistical summary has been included where appropriate to help the reader
visualize some of the conclusions drawn here.

A. Emergence of the Press as Constitutional Litigator
This dissertation argues, and the historical record shows, that the press did not
emerge as a constitutional litigator until the second quarter of the 20th Century,
notwithstanding the occasional reliance on First Amendment arguments in earlier
political or business-related cases. The conditions necessary for that emergence included
the transformation of the economic foundation of the press from partisan to commercial
after the Civil War, the subsequent self-identification of the press with public service
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under the unifying principle of objectivity, and most importantly, the incorporation of the
First Amendment that enabled constitutional litigation against state laws.
The story of Col. McCormick’s vision and leading role in mobilizing the press to
litigate what must have seemed then a remote, insignificant, and probably distasteful case
out of Minnesota fully explains how and why the press took up constitutional litigation.
It is entirely possible, however, that even without the example and precedent of Near v.
Minnesota, the American Newspaper Publishers Association would have arrived at the
same point with the case of Grosjean v. American Press that followed immediately after
Near. Indeed, Grosjean would have been a much easier starting point, since the press
had an immediate business interest in the outcome and the facts so clearly favored the
press’s constitutional position.

B. Evolution of the Press’s Approach to Litigation
The narrative shows two distinct phases in the evolution of the press’s approach
to constitutional litigation. The first phase begins in 1931 and includes the reluctant and
parsimonious participation in Near, as well as the slightly more organized and
enthusiastic involvement in Grojean. It also encompasses the contempt cases of the
1940s, the landmark libel cases of the 1960s, and the Pentagon Papers case in 1971. A
handful of broadcast regulation and other business cases rounds out the first phase, which
comprises 24 cases altogether.
In this phase, press participation in the litigation – aside from the litigants
themselves – was minimal. The American Newspaper Publishers Association was the
most active early on; in addition to giving moral support to McCormick’s lawyers in
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Near, ANPA filed briefs in Grosjean, all three contempt case and, later, in one antitrust
case. Radio-Television News Directors Association, a party in one broadcast regulation
case, filed an amicus brief in another case raising the same issue, along with NBC and
CBS. The National Association of Broadcasters also filed one amicus brief in a
broadcast regulation case, and the Magazine Publishers Association filed one in a
subscription sales case. The Washington Post and Chicago Tribune filed amicus briefs in
New York Times v. Sullivan, and the Tribune filed one in Butts/Walker. Otherwise, there
were no press amici in any of the libel cases that followed Sullivan in the 1960s or in the
Pentagon Papers case.
There is no doubt that the Caldwell case represented a wake-up call to the media
bar. As the narrative shows, that case – which reached the Supreme Court as Branzburg
v. Hayes – prompted the formation of the Reporters Committee for Freedom of the Press
in 1970 as a powerful new litigation “engine.” Soon after that case was decided in 1972,
James Goodale launched the Communications Law Conference under the auspices of the
Practising Law Institute as an unifying forum for the media defense bar. As a
consequence of these and other developments, press participation in constitutional
litigation entered a second phase characterized by a steady increase in direct litigation
and amici filings.
For example, the number of press-related First Amendment cases that reached
decision in the Supreme Court in the 30 years after Branzburg totaled three times
the number of cases in the 40 years between Near and Branzburg. There is a striking
difference between press participation in the 1971 Pentagon Papers case, with no amicus
briefs, and the next prior restraint case, Nebraska Press Association, in which roughly 60
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media organizations filed or signed on to amicus briefs. That pattern of massive press
participation has continued to this day, as illustrated in Table 3.

Table 3 – Timeline of Cases

Caption

Citation

Year Type

Patterson v. Colorado
Peck v. Tribune Co.
Toledo Newspaper v. U.S.
Near v. Minnesota
Grosjean v. Amer. Press
Times-Mirror v. Sup. Ct.
Pennekamp v. Florida
Craig v. Harney
Breard v. Alexandria
Farmers Union v. WDAY
NYT v. Sullivan
Estes v. Texas
Rosenblatt v. Baer
Time, Inc. v. Hill
Curtis Publish. v. Butts
AP v. Walker
Beckley Newsp. v. Hanks
Citizen Publish. v. U.S.
Red Lion Bcast. v. FCC
U.S. v. RTNDA
Greenbelt Pub. v. Bresler
Monitor Pub. v. Roy
Ocala Str-Bnnr v. Damron
Time, Inc. v. Pape
Rosenbloom v. Metromedia
NYT v. U.S.
U.S. v. Washington Post
Branzburg v. Hayes
In re Pappas
U.S. v. Caldwell
CBS v. DNC
Pittsburgh Press v. PCHR
Pell v. Procunier
Saxbe v. Washington Post

205 U.S. 454
214 U.S. 185
247 U.S. 402
283 U.S. 697
297 U.S. 233
314 U.S. 252
328 U.S. 331
331 U.S. 367
341 U.S. 622
360 U.S. 525
376 U.S. 254
381 U.S. 532
383 U.S. 75
385 U.S. 374
388 U.S. 130
388 U.S. 130
389 U.S. 81
394 U.S. 131
395 U.S. 367
395 U.S. 367
398 U.S. 6
401 U.S. 265
401 U.S. 295
401 U.S. 279
403 U.S. 29
403 U.S. 713
403 U.S. 713
408 U.S. 665
408 U.S. 665
408 U.S. 665
412 U.S. 94
413 U.S. 376
417 U.S. 817
417 U.S. 843

1907
1909
1918
1931
1936
1941
1946
1947
1951
1959
1964
1965
1966
1967
1967
1967
1967
1969
1969
1969
1970
1971
1971
1971
1971
1971
1971
1972
1972
1972
1973
1973
1974
1974
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Outcome
For Press

Publishing
Publishing
Publishing
Publishing
Business
Publishing
Publishing
Publishing
Business
Publishing
Publishing
Newsgath.
Publishing
Publishing
Publishing
Publishing
Publishing
Business
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Newsgath.
Newsgath.
Newsgath.
Publishing
Publishing
Newsgath.
Newsgath.

Lost
Lost
Lost
Won
Won
Won
Won
Won
Lost
Won
Won
Lost
Won
Won
Lost
Won
Won
Lost
Lost
Lost
Won
Won
Won
Won
Won
Won
Won
Lost
Lost
Lost
Won
Lost
Lost
Lost

Press Amicus
Briefs/Signers
0
0
0
0a
0a
1/1
0a
1/1
1/1
1/1
2/2
1/2
0
0
0
0
0
2/25
0
0b
0
0
0
0
0
0
0
8/20
8/20
8/20
1/1c
1/1
3/7
3/3

Miami Herald v. Tornillo
Cantrell v. Forest City P
Cox Bcast. v. Cohn
Bigelow v. Virginia
Time Inc. v. Firestone
Nebraska PA v. Stuart
Okla. Pub. v. Dist. Ct.
Nixon v. GSA
Zacchini v. ScrippsHoward
Nixon v. Warner Comm.
Landmark Com. v. Virginia
Zurcher v. Stanford Daily
Houchins v. KQED
FCC v. Pacifica Found.
Herbert v. Lando
Smith v. Daily Mail
Hutchinson v. Proxmire
Wolston v. Readers Digest
Gannett v. DePasquale
Snepp v. U.S.
Kissinger v. RCFP
Richmond News. v. Va.
Chandler v. Florida
CBS v. FCC
State Dept. v. Wash. Post
Globe Newsp. v. Sup. Ct.
Minn. Star v. Minnesota
Press-Ent. v. Sup. Ct. I
Calder v. Jones
Keeton v. Hustler
Bose v. Consumers Union
SeattleTimes v. Rhinehart
FCC v. L. of Women Voters
Regan v. Time, Inc.
D&B v. Greenmoss Bldrs.
Phil. Newspapers v. Hepps
Anderson v. Liberty Lobby
Press-Ent. v. Sup. Ct. II
Ark. Writers v. Ragland
Hazelwood v. Kuhlmeier
Hustler v. Falwell
Lakewood v. Plain Dealer
U.S. DOJ v. RCFP
Florida Star v. BJF
HarteHanks v. Connaughton
Sable Comm. v. FCC

418 U.S. 241
419 U.S. 245
420 U.S. 469
421 U.S. 809
424 U.S. 448
427 U.S. 539
430 U.S. 308
433 U.S. 425
433 U.S. 562
435 U.S. 589
435 U.S. 829
436 U.S. 547
438 U.S. 1
438 U.S. 726
441 U.S. 153
443 U.S. 97
443 U.S. 111
443 U.S. 157
443 U.S. 368
444 U.S. 507
445 U.S. 136
448 U.S. 555
449 U.S. 560
453 U.S. 367
456 U.S. 595
457 U.S. 596
460 U.S. 575
464 U.S. 501
465 U.S. 783
465 U.S. 770
466 U.S. 485
467 U.S. 20
468 U.S. 364
468 U.S. 641
472 U.S. 749
475 U.S. 767
477 U.S. 242
478 U.S. 1
481 U.S. 221
484 U.S. 260
485 U.S. 46
486 U.S. 750
489 U.S. 749
491 U.S. 524
491 U.S. 657
492 U.S. 115

1974
1974
1975
1975
1976
1976
1977
1977
1977
1978
1978
1978
1978
1978
1979
1979
1979
1979
1979
1980
1980
1980
1981
1981
1982
1982
1983
1984
1984
1984
1984
1984
1984
1984
1985
1986
1986
1986
1987
1988
1988
1988
1989
1989
1989
1989
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Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Newsgath.
Publishing
Newsgath.
Publishing
Newsgath.
Newsgath.
Publishing
Publishing
Publishing
Publishing
Publishing
Newsgath.
Publishing
Newsgath.
Newsgath.
Newsgath.
Publishing
Newsgath.
Newsgath.
Business
Newsgath.
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing
Newsgath.
Business
Publishing
Publishing
Business
Newsgath.
Publishing
Publishing
Publishing

Won
Lost
Won
Won
Won
Won
Won
Won
Lost
Lost
Won
Lost
Lost
Lost
Lost
Won
Lost
Lost
Lost
Lost
Lost
Won
Won
Lost
Lost
Won
Won
Won
Lost
Lost
Won
Lost
Won
Lost
Lost
Won
Won
Won
Won
Lost
Won
Won
Lost
Won
Lost
Won

14/32
0
1/1
0
0
7/47
1/1
0
0
0d
3/30
1/11
3/8
1/8
3/20
3/13
1/2
1/2
5/10
1/1
0
3/69
4/21
0
1/6
4/42
1/1
3/30
1/1
1/1
1/11
1/10
3/7
0
1/1
3/59
1/16
2/48
0
2/16
4/16
1/17
1/6
2/14
1/28
1/12

Butterworth v. Smith
Milkovich v. Lorain Journ
Masson v. New Yorker
Cohen v. Cowles Media
Cincinnati v. Discovery
El Vocero v. Puerto Rico
U.S. v. Edge B’casting
44 Liquormart v. R.I.
Reno v. ACLU
Ark. Ed. TV v. Forbes
Wilson v. Layne
Hanlon v. Berger
Greater NO Bcast. v. U.S.
LAPD v. United Rptg. Pub.
Reno v. Condon
Bartnicki v. Vopper
Lorillard v. Reilly
Ashcroft v. FreeSpeech C.
Ashcroft v. ACLU I
U.S. v. Am. Library Assn.
Ashcroft v. ACLU II

494 U.S. 624
497 U.S. 1
501 U.S. 496
501 U.S. 663
507 U.S. 410
508 U.S. 147
509 U.S. 418
517 U.S. 484
521 U.S. 844
523 U.S. 666
526 U.S. 603
526 U.S. 808
527 U.S. 173
528 U.S. 32
528 U.S. 141
532 U.S. 514
533 U.S. 525
535 U.S. 234
535 U.S. 564
539 U.S. 194
542 U.S. 656

1990
1990
1991
1991
1993
1993
1993
1996
1997
1998
1998
1998
1999
1999
2000
2001
2001
2002
2002
2003
2004

Publishing
Publishing
Publishing
Newsgath.
Publishing
Newsgath.
Publishing
Publishing
Publishing
Publishing
Newsgath.
Newsgath.
Publishing
Newsgath.
Newsgath.
Publishing
Publishing
Publishing
Publishing
Publishing
Publishing

Won
Lost
Lost
Lost
Won
Won
Lost
Won
Won
Won
Lost
Lost
Won
Lost
Lost
Won
Won
Won
Lost
Lost
Won

2/15
2/32
3/14
1/9
1/11
0
0
1/12
3/7
1/4
1/25
1/25
2/7
3/6
1/3
1/23
1/5
2/4
2/6
1/5
2/5

________________________
a

Although no amicus briefs were filed, ANPA was directly involved in these cases.
Respondents NBC and CBS each wrote a brief; respondent RTNDA wrote for eight
other broadcasters.
c
NBC filed the only amicus brief, but CBS, ABC, and Post-Newsweek broadcasters filed
petitioners briefs.
d
Respondents included NBC, CBS, ABC, and PBS.
b

Overall, the number of amicus briefs submitted by the press or urging the same
position taken by the press was more than twice the number of amicus briefs taking the
opposing position, 267 to 118. Of the major press participants, the Newspaper
Association of America (formerly the American Newspaper Publishers Association) was
the most active, with 35 amicus briefs submitted or signed, followed closely by the
Reporters Committee for Freedom of the Press, with 30 briefs and three appearances as
named party.
Why have these organizations dedicated so much time, talent, energy, and,
frankly, money, to the pursuit of favorable constitutional rulings before the United States
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Supreme Court? The introduction to this dissertation asserts that the opinions of the
Supreme Court on First Amendment issues are, with respect to the press, analogous to the
laws and regulations that govern any other enterprise in this society. That view shines
through the “Statements of Interest” that routinely appear in media amicus briefs. Floyd
Abrams’s brief in Bartnicki is typical:
Amici are vitally interested in and deeply concerned about any
ruling that could result in the imposition of sanctions against journalists
for reporting truthful matters of public significance about which they
become aware as a result of entirely lawful and wholly routine
newsgathering efforts. This case raises that spectre and amici submit this
brief to set forth their views as to why the judgment of the Court of
Appeals for the Third Circuit should be affirmed.1623
The press litigates because the decisions coming out of these cases directly affect the
ability to gather and report the news.

C. Success of the Press in Persuading the Court
Of course, it is impossible to ascribe the outcome of a Supreme Court argument to
any single factor, including the volume and quality of amicus briefs. The very best
Supreme Court advocates take their share of losses, failing for any number of reasons to
persuade a majority of justices that their arguments are better than their adversaries’. The
statistics that follow show correlations, not causation, but they are instructive
nevertheless.
Overall, the facts suggest the press has done pretty well for itself in constitutional
litigation. In this analysis of 101 Supreme Court decisions involving the institutional

1623

Brief Amici Curiae of Media Entities and Organizations in Support of Respondents,
supra note 1537, at *3.
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press, the press has been successful more often than not, although by a relatively small
margin. Of the 101 cases analyzed, the press won 54 and lost 47.
However, the press has been considerably more successful in dealing with content
regulation/publishing cases than with newsgathering cases. Of the 70 publishing cases,
the press won 43 and lost 27, while in the 25 newsgathering cases, the press won only 7
and lost 18. This certainly comports with the findings of Blanchard and Helle, although,
alone, it says nothing about the reasons why this would be true.1624

Table 4 – Outcome by Type of Case
Won

Lost

Total

Publishing
Newsgathering
Business Regulation

43
7
4

61.4%
28.0%
66.7%

27
18
2

38.6%
72.0%
33.3%

70
25
6

69.3%
24.7%
5.9%

Total

54

53.5%

47

46.5%

101

100%

As noted in Chapter 1, some member of the institutional press was either a party
to the litigation, participated as a friend of the court, or both, in all 101 cases analyzed.
The press was significantly more successful when it was a named party, winning 43 or
56.6% of the 76 cases in which it was a named party, compared to only 11 or 44% of the
25 cases in which the press was represented only through amicus briefs.
It did not seem to matter at all whether the press as party litigant was supported by
additional press amici or not, although it was more common for press party litigants to
have press amicus support than not, especially after Branzburg. While this in no way

1624

See infra notes 1633-35 and accompanying text.
353

detracts from Kearney and Merrill’s findings on the importance of amicus briefs,1625 it
does suggest some advantage to party status for which amicus briefs cannot compensate.

Table 5 – Outcome by Party Status of Press
Won

Lost

Total

Party+Amici
25
56.8%
Party Only
18
56.3%
----------------------------------------------------------Total Party
43
56.6%
Amicus Only
11
44.0%

19
14

43.2%
43.7%

44
32

100%
100%

33
14

43.4%
56.0%

76
25

75.2%
24.8%

Total

47

47.0%

101

100%

54

53.0%

The media were also far more successful as or supporting petitioners than as or
supporting respondents, winning 38 of 54 cases or 70.4% as petitioner, compared to 10
out of 36 cases or 27.8% as respondent, probably for reasons having less to do with
characteristics of the press than with the theory that the Supreme Court is more likely to
review decisions it wishes to reverse.1626 That notion finds some support in the fact that,
in the 11 cases that reached the Court on direct appeal, the press won 6 of 8 cases as or
supporting appellees and lost all 3 cases as or supporting appellants. In other words, the
Court affirmed 9 of 11 cases on direct appeal when it did not have the discretion to deny
certiorari.
Table 6 – Outcome by Press as Petitioner/Respondent
Won

Lost

Total

Petitioner
Respondent

38
10

70.4%
27.8%

16
26

29.6%
72.2%

54
36

100%
100%

Total

48

100%

42

100%

90

100%

1625
1626

See supra note 89 and accompanying text.
PERRY, supra note 94, at 280.
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Much has been written about the American Civil Liberties Union as amicus,1627
and its presence in cases involving the institutional press certainly appears to have
affected the outcome. The press significantly improved its winning percentage when the
ACLU lined up on the same side, winning 75.8% of the time. Moreover the press lost 5
of the 6 cases in which the ACLU argued against the press position.
Ironically, press amici and the ACLU are rarely found on the same brief today.
According to Reporters Committee’s Dalglish, the ACLU requires other amici to yield all
decision-making authority. “I’ve virtually gotten out of signing on [to ACLU briefs]
except in extreme circumstances,” Dalglish said, “because you basically sign over
everything to them. They make all the decisions.”1628

Table 7 – Outcome by ACLU Participation
ACLU Position

Won

Lost

Total

Pro Press
Anti Press

25
1

75.8%
16.7%

8
5

24.2%
83.3%

33
6

84.6%
15.4%

Total

26

66.7%

13

33.3%

39

100%

Looking at the opposition, the press did much better against state and local
agencies, including trial courts, winning 23 of 34 cases or 67.6%, than against the federal
government, winning only 8 of 24 or 33.3%. This certainly comports with Kritzer’s
findings that the federal government is, indeed, the proverbial 800-pound gorilla, but it
1627

See, e.g., Charles Epp, External Pressure and the Supreme Court’s Agenda, in
CLAYTON & GILLMAN, supra note 110, at 265; SAMUEL WALKER, IN DEFENSE OF
AMERICAN LIBERTIES: A HISTORY OF THE ACLU (1990).
1628
Dalglish Interview, supra note 674.
355

does not reflect the considerably smaller advantage he attributes to state and local
government entities. The explanation may lie in the “linkage” Kritzer found between the
success rate of state and local government entities and the resources of their
opponents.1629
Even most state attorneys general do not command the legal talent that the
institutional press can assemble. The lawyers mobilized on behalf of the press, such as
Floyd Abrams, James Goodale, Jane Kirtley, Bruce Sanford, Lee Levine, and others
encountered in this study are among the best that the country has to offer. The press
faced only a half-dozen non-governmental “repeat players” and won 4 of the cases.

Table 8 – Outcome by Type of Opponent
Won

Lost

Total

Federal Government
Other Government
Other Repeaters
One-Shotters

8
23
4
19

33.3%
67.6%
66.7%
51.4%

16
11
2
18

66.7%
32.4%
33.3%
48.6%

24
34
6
37

24%
34%
6%
36%

Totals

54

53.5%

47

46.5%

101

100%

Perhaps the greatest surprise was the finding that the institutional press did only
slightly better than even against 37 so-called “one-shotters,” that is, parties who do not
regularly appear in court, that it faced in Court. This flies in the face of all the variations
on the Galanter theme. Looking more closely at the individual cases, however, suggests

1629

Kritzer, supra note 1108.
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two possible explanations. One explanation involves the five newsgathering cases,1630
where the losing record might be expected in light of this study.
The second is more complicated. The press won 11 libel cases against oneshotters and lost 11, won 3 privacy cases and lost 2, won 2 prior restraint cases and lost 1,
won 2 other content-related cases, and lost 3 of 4 newsgathering cases. Most of the libel
cases were decided after 1964 when the Court revolutionized libel law in New York Times
v. Sullivan. Nearly all of the cases that followed made important doctrinal refinements to
answer constitutional questions raised by the Sullivan prescription: what is “actual
malice”? who is a “public figure”? etc.
Thus, one suspects these cases, which account for 22 of the 36 one-shot cases,
were accepted and resolved almost without regard to the litigants as the Court wrestled
with very technical questions of pure law. Two of the non-libel cases, which sounded in
privacy and intentional infliction of emotional distress, could also be explained as
refinements of the Sullivan doctrine.
Yet another unexpected finding from this study was the relatively little difference
in press case outcomes among the Warren, Burger, and Rehnquist Courts – the only
Courts with enough press cases for comparison – despite the marked conservative trend
from 1953 to 2005. Indeed, the press was most successful in the Rehnquist Court,
winning 16 of 29 cases or 55.2%, and least successful in the Burger Court, before which
the press won 27 of 52 cases or 51.9%.

1630

The cases were Estes v. Texas, 381 U.S. 532 (1965) (cameras in courtrooms);
Chandler v. Florida, 449 U.S. 560 (1986) (cameras in courtrooms; the only victory of the
five); Cohen v. Cowles Media, 501 U.S. 663 (1991) (broken promise of confidentiality);
Wilson v. Layne, 526 U.S. 603 (1998) and Hanlon v. Berger, 526 U.S. 808 (1998) (police
ride-alongs ).
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Table 9 – Outcome by Court (Chief Justice)
Won

Lost

Fuller
0
2
White
0
1
Hughes
2
0
Stone
2
0
Vinson
1
1
----------------------------------------------------------Warren
6
54.5%
5
Burger
27
51.9%
25
Rehnquist
16
55.2%
13

Total
2
1
2
2
2
45.5%
48.4%
44.8%

11
52
29

100%
100%
100%

D. Disparity between Publishing and Newsgathering Cases
Why has the press fared so poorly in constitutional litigation involving
newsgathering – other than access to courtrooms – despite striking successes in
publishing cases? This study has already explored at some length the reasons for failure
in access to government information cases, as well as the overwhelming influence of
“generally applicable law” doctrine in Branzburg, Zurcher, Cohen, Wilson, and Hanlon.
But there are some broader factors that separate newsgathering from publishing and
operate to disfavor newsgathering; a few of these bear mention here.
At the most concrete level, it might be said that newsgathering cases affected
working reporters more directly than editors and publishers; perhaps publishers put fewer
resources into newsgathering litigation. Differences between reporters and their bosses
were apparent in Branzburg and Cohen, not to mention in the formation of RCFP, but
there is little evidence that the differences adversely affected the resources available for
newsgathering litigation. Doctrinally, the difference is more striking. At the most
abstract level, publishing cases turn on the right to speak – a right explicitly guaranteed
by the constitution – while newsgathering cases turn on the right to receive information,
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the right of the public to know, a far more attenuated, derivative, and, to some minds,
completely imaginary right.1631 While the Court has recognized a “right to know” from
time to time, it is a much weaker platform from which to mount constitutional litigation.
Gleason’s study of 19th Century contempt and libel cases links the failure of the
press to gain expansive newsgathering privileges to a rejection of the “watchdog concept”
of the press clause by the common law courts of that era. Gleason points out that the
watchdog concept postulated that the duty of the institutional press “to gather the news in
the public interest outweighed the harm caused by newspapers’ transgressions.”1632
Although Gleason uses the term “newsgathering” in a broader sense than has been used
here, focusing on the recognition of practical problems inherent in newsgathering to
mitigate culpability in libel cases, there is no reason why the analysis could not be
extended to grant special privileges to reporters engaged in the newsgathering process.
For a variety of reasons, however, “most courts continued to reject the watchdog claims
of publishers.”1633 A case like Bartnicki suggests that, had the concept been entrenched
in constitutional thinking in the 19th Century, instead of the mid-20th Century, it might by
now have evolved to protect newsgathering.
Blanchard attributes the disparity to the Court’s refusal to extend any special
privilege to the institutional press that is not available to the general public, a posture
deriving from the historic idea that the press is merely an extension of speech.1634
Alternatively, Helle argues that the answer lies in the struggle between the press and the

1631

See Easton, supra note 1013, at 154-58.
GLEASON, supra note 7, at 69.
1633
Id. at 65.
1634
Blanchard, supra note 81, at 226.
1632
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government for, respectively, access to and control of information.1635 Helle’s reading of
the cases appears to be most compatible with interest group theory, with the government
in these cases acting as an offsetting interest group.1636
This dissertation has also raised two additional contributors to the disparity in
outcomes between publishing and newsgathering cases that do not generally appear in the
literature. One of those, discussed at some length in connection with Branzburg and the
legacy cases, is Justice White’s personal disillusionment with the institutional press.
White was assigned to write the majority opinion in both Branzburg and Cohen, arguably
the two most influential newsgathering cases.
Yet another reason for the disparity may lie in the press’s history of claiming First
Amendment protection for business practices that the Court did not tolerate in other
industries. Such overreaching can be found in the labor-management, antitrust, tax, and
copyright cases that are largely beyond the scope of this study. There is no doubt that
some of the pre-Near litigation conducted by the ANPA employed First Amendment
arguments which, in hindsight, we would find inappropriate today, and that practice
continued well into the modern era. Two examples, pre- and post-Near, illustrate the
point.
In August 1912, Congress enacted the Newspaper Publicity Law as a rider
attached to the Post Office Appropriation Act.1637 Among other matters, the law required
newspapers that availed themselves of second-class mailing privileges to file and publish
a sworn statement listing average daily circulation, as well as the names of key editors,

1635

Helle, supra note 82, at 1.
See Kritzer, supra note 1108, at 257.
1637
37 Stat. 539, c. 389, § 2 (Aug. 24, 1912).

1636
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executives, and owners. It also required that all editorial matter published for money to
be labeled “advertisement.” 1638 In September, the ANPA announced that “at the request
of a great majority of our members our counsel are arranging to test the constitutionality
of the law.”1639 In October, ANPA Counsel Robert Morris and Guthrie B. Plante filed a
law suit on behalf of the Lewis Publishing Co., publisher of the New York Morning
Telegraph, the Journal of Commerce, and the Commercial Bulletin. They lost in district
court, but were allowed to appeal directly to the U.S. Supreme Court on First and Fifth
Amendment grounds.1640
In his opinion for a unanimous Court, Chief Justice Edward D. White all but
mocked the press’s argument that the law abridged the freedom of speech guaranteed by
the First Amendment.
[I]t was and is in the power of Congress in “the interest of the
dissemination of current intelligence” to so legislate as to the mails, by
classification or otherwise, as to favor the widespread circulation of
newspapers, periodicals, etc., even although the legislation on the subject,
when considered intrinsically, apparently seriously discriminates against
the public and in favor of newspapers, periodicals, etc., and their
publishers. Although in the form in which the contentions here made by
the publishers … seem to challenge this proposition by suggesting that the
power of Congress to classify is controlled and limited by conditions
intrinsically inhering in the carriage of the mails, we assume that such
apparent contention was merely the result of an unguarded form of
statement, since we cannot bring our minds to the conclusion that it was
intended on behalf of the publishers to generally assail as an infringement
of the constitutional prohibition against the invasion of the freedom of the
press the legislation which for a long series of years has favored the press
by discriminating so as to secure to it great pecuniary and other
concessions and a wider circulation and consequently a greater sphere of

1638

Id.
EMERY, supra note 62, at 115 (quoting Don Seitz, chairman of ANPA’s committee
on second-class postage, in Bulletin 2753, Sept. 27, 1912).
1640
Lewis Publishing Co. v. Morgan, 229 U.S. 288, 297 (1913).
1639
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influence. If, however, we are mistaken in this view, then, we think, it
suffices to say that the contention is obviously without merit.1641
White went on to hold that the specific provisions of the act were merely incidental to the
second-class privilege, and in no way infringed upon any right of the press.1642 As
Emory wrote, “Thus the American Newspaper Publishers Association lost in its first
appearance before the Supreme Court.”
If the Lewis Publishing decision discouraged the ANPA from pursuing the
publishers’ business objectives through First Amendment litigation,1643 victories in Near
and especially Grosjean – a tax case at bottom – seemed to restore its confidence.1644
Indeed, Emery points out that, by the mid-1930s, “the association leadership increasingly
advanced the argument that business activities of newspapers either were exempted under
the First Amendment from government regulation, or should be protected against any
adverse effects of federal general business laws.”1645
With the advent of the New Deal, that argument was manifest in ANPA’s
insistence on an expansive “press freedom” exemptions in the National Industrial
Recovery Act code of fair competition for daily newspapers and in the association’s
hostility toward unionization. 1646 The NIRA and its industrial codes were ultimately

1641

Id. at 313-14.
Id. at 315-16.
1643
CORTNER, supra note 50, at 130 (“The ANPA had been largely oblivious to free-press
issues prior to the 1920s and had concentrated its energies instead on the economic
problems facing newspapers across the country.”).
1644
Id. at 132 (“A victory for the press in the Grosjean case was apparently perceived as
important to strengthening the hand of publishers in resisting the unionization of editorial
employees.”).
1645
EMERY, supra note 62, at 223.
1646
Id. at 224.
1642
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struck down by the Supreme Court in 1935,1647 but the unionization issue did not reach
the Court until after the conservative block had been broken in the aftermath of President
Roosevelt’s “court-packing” scheme.1648
ANPA had initially welcomed the formation of the American Newspaper Guild in
1933; as publishers began resisting the Guild’s collective bargaining efforts, however,
the association began to formulate a First Amendment argument against unionization.1649
In 1935, an Associated Press staffer named Morris Watson was discharged for what he
claimed were Guild-related activities.1650 Watson appealed to the new National Labor
Relations Board, which ruled against AP the following year and ordered Watson’s
reinstatement. AP refused to comply with the order, and the NLRB won an enforcement
order from the U.S. Court of Appeals for the Second Circuit.1651 With the support of
ANPA,1652 the AP successfully petitioned for certiorari on First Amendment and
Commerce Clause grounds.
But the balance of power on the Court had shifted, and, in a 5-4 decision, the
Court declared the National Labor Relations Act constitutional and upheld the NLRB’s
finding. Writing for the Court, Justice Owen Roberts declared:
The business of the Associated Press is not immune from regulation
because it is an agency of the press. The publisher of a newspaper has no
special immunity from the application of general laws. He has no special
privilege to invade the rights and liberties of others. He must answer for
1647

A. L. A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).
See generally JEFF SHESOL, SUPREME POWER: FRANKLIN ROOSEVELT VS. THE
SUPREME COURT (2010).
1649
CORTNER, supra note 50, at 132.
1650
Associated Press v. NLRB, 301 U.S. 103, 123 (1937).
1651
Id. at 124.
1652
EMERY, supra note 62, at 234-35. ANPA Counsel Elisha Hanson filed an amicus
brief in support of AP asserting that unionization of editorial employees under
government compulsion destroyed freedom of the press. Id.
1648
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libel. He may be punished for contempt of court. He is subject to the antitrust laws. Like others he must pay equitable and nondiscriminatory taxes
on his business. The regulation here in question has no relation whatever
to the impartial distribution of news. The order of the Board in nowise
circumscribes the full freedom and liberty of the petitioner to publish the
news as it desires it published or to enforce policies of its own choosing
with respect to the editing and rewriting of news for publication, and the
petitioner is free at any time to discharge Watson or any editorial
employee who fails to comply with the policies it may adopt.1653
The so-called “Four Horsemen” of the old conservative block – Justices Sutherland, Van
Devanter, McReynolds, and Butler – dissented,1654 but the idea that the First Amendment
afforded the press no immunity from generally applicable laws was reinforced and, to this
day, remains the greatest single obstacle to constitutional protection for newsgathering.

E. Recommendations for Future Study
This study has only scratched the surface of what promises to be a goldmine of
information that is as deep as it is wide. Vertically, the study should be expanded to
include certiorari decisions, as well as decided cases, and federal and state courts at every
level. Horizontally, further study might compare pure speech and non-mainstream press
cases to see how the results might vary in the absence of a coherent interest group.
But there can be little doubt that the institutional press is an interest group to be
reckoned with in the Supreme Court, any aversion to such a designation notwithstanding.
Over the past century, and especially since 1964, the press has secured for itself the
greatest legal protection available anywhere in the world. And while some of that
1653

Associated Press, 301 U.S. at 132-33. Following the decision, Time Magazine wrote:
“Exultant in his private office which one enters through the anteroom to the men’s toilet
in Manhattan’s Ritz Theatre, Morris Watson made plans to return, at least long enough to
collect the accumulated back pay due him under the Labor Board’s ruling that the AP
must compensate him for the difference between his WPA pay, $200 monthly, and his
$295 AP salary. Pleased at his victory and at receiving $1,710, Morris ("Gandhi")
Watson was not sure that he wished to abandon what has begun to be a successful
theatrical career as director of the WPA’s ‘Living Newspaper’ project.” The Press: Guilded Age,
TIME, April 19, 1937.
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Associated Press, 301 U.S. at 133 (Sutherland, J., dissenting).
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protection has come from Congress, by far the greatest share has come from the Supreme
Court’s expansive interpretation of the First Amendment’s Press Clause.
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