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1 Introduction

The system of local governments in a state is often taken for granted. Many
citizens pay taxes to their municipality, county, water district, and schoatdistr
expecting that public goods and services will be provided. However, few of us
understand the process which resulted in this intricate web of local governmants. O
current system of government is the product of two hundred years of interaction
between state and local governments, defined in the legal framework for local
governance established by state constitutions. In thed® early 26 century, a
wide variety of constitutional changes were adopted to address the orgenazati
governance of municipalities, changes that varied across geography andhiene. T
rich heterogeneity across state constitutions gives us an opportunity to understand the
underlying political and economic forces at work, using a fiscal federaini
political economy framework.

This thesis analyzes constitutional changes across states and avedss ti
help answer several questions. First, exactly what changes wereyatiadd to
constitutions? Second, what were the spatial patterns of constitutional ¢haotges
in terms of which states adopted these constitutional changes and when they did so?
Third, why did these changes happen? These institutional changes were not
exogenously imposed on states, nor were they changes that all states adopted.
Differences in the political, economic and social environments compelled comistitue
and politicians to change their constitutional constraints.

| examine these questions from a new perspective. By exploiting theorariati

seen across states and across time, the mechanisms for why theseiooastitut



changes happened can be better understood. | assume that the constitutional
framework is driven both by what is economically efficient and by whadlisically
viable for state legislatures to adopt. This novel approach enhances both the
historical record and the way we think about the institutions which frame the sta
local relationship. The historic record often assumes institutional clewrgfeective
of social movements like the reform movement of the Progressive Era. While
political movements are significant, this thesis emphasizes that ecoandhic
political conditions are essential parts of the story. For example, | shothehat
heterogeneity within a state is an important factor in determining the plitbabi
decentralizing control to local governments.

Another important distinction this thesis makes is in recognizing the differe
options states have in framing the state-municipal relationship. The potential
relationship between a state and its local governments has often been reduced to
either a centralized or decentralized form of governance. This thesightgtihat
there is an important distinction to make within the broad category of “centfalize
control. Under a centralized system where decisions about local governneents a
made by the state legislature, a legislature may utilize spedslatean, general
legislation, or both. It is important to first understand the different optionislalea
to the state legislature before trying to examine why a state mightectmo®ve to
an alternate system which allowed for decentralized control by the logaingoents.

A third contribution of this thesis is a new view of the institution of home rule.
Home rule provided for decentralized control by municipalities instead of municipa

organization being determined centrally by the state legislature. Thatouae of



home rule isolates the institution as a choice made by some states sidtstate
nineteenth century. This perspective is problematic because it fails to ke int
account the full history of the state-municipal relationship. Instead of congide

home rule as an isolated choice, this thesis shows home rule was one of the options
states considered jointly when making choices about how to structure the state-
municipal framework.

The thesis is organized as follows. Chapter 2 documents the history of the
relationship between states and their municipalities. The chapter also essitiess
various problems states had in maintaining the original setup of passing tpesi
for municipalities. Chapter 3 evaluates the changing economic and political
conditions which may influence a state’s choice of how to structure the state-
municipal relationship. Chapter 4 looks at one institutional change, the adoption of
home rule. By using a unique municipal-level dataset, | empirically igagstwhy
certain states may have adopted this institution. Chapter 5 considers anothar form
local government, the school district. The patterns seen in the state-municipal

relationship are mirrored in the state-school district relationship.

1.1  The Creation of Local Governments

From the beginning, colonial governments had independent control over their
own local governments. The Tenth Amendment in the United States Constitution
cements that responsibility for the newly formed state governmertisgstaat “The
powers not delegated to the United States by the Constitution, nor prohibited by it to

the States, are reserved to the States respectively, or to the people.” Among t



powers each state may exercise is the freedom to determine how to sitacture
system of local governments. Over the past two hundred years, the structure of the
state-local relationship has been defined by state constitutions and ilegislatwell

as through court rulings. Because each state possesses the authority to imtlgpende
determine how to govern, there is a great deal of variation in how states harslled t
same task of organizing local governments.

Despite a long history of significant differences across stateittaiosts, the
methods by which states have structured local governments share semilariti
Historically, states initially possessed complete authority ovel ¢mzeernments. In
a certain sense they still do, as local governments are pure creaturedatethe s
States are free to incorporate local governments as they deem bt spetify how
each local government is to be organized and how it is to be run. Local governments
do not possess inherent powers of self-determination or control.

States can choose to devolve powers to the local level. This decentralization
of control is considered an “enabling” actibrA state can create institutions which
grant citizens some discretion over how their local governments operate. The range
of self-rule varies across states and time. At the most liberahextiocal
governments gain control over the process of “chartering.” With accesstericita
powers, local governments can make decisions that determine the specifanginct
and operation of the local government. There is wide variation in the degree to which

a state delegates autonomous decision-making to local governments.

L ACIR (1987), p 39.



1.2 Local Governments in State Constitutions

State constitutions provide a means to contrast the different options states
chose in organizing their system of local governments. State constitutioilg usua
provide a general framework of what powers the state has over local goveranments
what powers local governments may exercise on their own. Constitutions include
details such as the method of incorporation, the election or appointment of officials,
the issuance of debt, the available methods of taxation, the process of amending a
charter, the organization of police, and the mandate to provide education. General
patterns of change in the states’ relationship to local governments caenbeys
looking at constitutions across time and across states.

By focusing on state constitutions and abstracting from state laws andsstatu
some of the operational details of the state-local relationship are lost. Hptheve
state constitution defines the fundamental legal structure for these eseaittine
state. As Bromage (1961) writes, “Without state constitutional requirenrehts a
restrictions as to local government, a state legislature might praresshte,
consolidate, or abolish local civil divisions...[the] history of constitution-makasgy h
favored constitutional status for specific types of local units with liraitaton
legislature intervention in local affairé.”State constitutions are more difficult to
change than statutes and, thus, are more persistent over time. Therefores thange
state constitutions reflect defining moments in the history of the state-local

relationship.

2 Bromage (1961), p 1.



1.3 Categorizing Constitutions: Dillon’s Rule versus the Cooley
Doctrine

The content of state constitutions may seem straightforward to compare, but
every detail of constitutional text is subject to interpretation. To simjpléhanalysis
of the state-local relationship, legal scholars have categorized tibe asaeither
operating under Dillon’s Rule or the Cooley doctrine. Under Dillon’s Rule, local
governments are creatures of the state who can only exercise those powlesevhic
expressly granted by states. The Cooley doctrine reflects a much moakdiaat
of power from the state to local governments by asserting that local gargem
have inherent rights of self-control. The two perspectives are often camtraste
because of the different degree of autonomy given to local governments. However,
the important similarity between the two views is that they both represactied
definitions of the state-local relationship. A state which invoked Dillon’s Fede t
the hands of local government officials. No longer could local government isfficia
assume that they had free reign over local affairs. At the same tinedegiatatures
were now given the responsibility over the organization and governance of local
governments. While Dillon’s rule added accountability between the state and local
governments, the Cooley doctrine recognized the separability of differerg tdvel
government. The two points of view were part of the process of determining the
boundaries of the once undrawn state-local relationship, both of which were inspired
by judgments in specific cases heard by Judge Dillon and Judge Cooley.

In 1868, Chief Justice John Dillon of the lowa Supreme Court ruled on two
cases which defined his perspective on the state-local relationsi@ity lof Clinton

v. Cedar Rapids and Missouri Railroad Comp&@ilfon wrote that “municipal



corporations owe their origin to, and derive their power and rights wholly from the
Legislature...As it creates, so may it destrdy.lh Merriam v Moody’s Executors
Dillon said municipalities could only exercise the following powers: tFtrsse
granted in express words; second those necessarily implied or necessaeiytita
the powers expressly granted; third those absolutely essential to thededlpcts
and purposes of the corporation- not simply convenient, but indispensable; fourth,
any fair doubt as to the existence of a power is resolved by the courts dgainst t
corporation - against the existence of the poweRdth limited the powers of local
governments to those expressly granted by the state. For his judgments in the
courtroom and his resulting wo@ommentaries on the Law of Municipal
Corporations this interpretation of state-local relationship was coined Dillon’s Rule.
However, this particular notion of the state-local relationship was not newakeve
states defined this structure earlier in the nineteenth cehtury.

The Cooley doctrine originated from the judgment of Michigan Supreme
Court Judge Thomas CooleyReople v Hurlbut The statute at issue had created a
board of public works for Detroit with members to be appointed by the state
legislature. In his concurring opinion, Cooley wrote that “local government is a
matter of absolute right; and the state cannot take it away. It would be boldest
mockery to speak of a city as possessing municipal liberty where the statdynot

shaped its government, but at discretion sent its own agents to administer iglbr to ¢

3 Zimmerman (2008), p 165. Originally froBity of Clinton v. Cedar Rapids and Missouri Raétb
Company 24 lowa 455 (1868).

* Merriam v Moody’s Executor, 25 lowa 164, 170 (1368

®> ACIR (1993), p31. The work of Joan Williams uneow evidence that shows royally chartered
municipalities were subject to the will of the Islgiture in Maryland, Pennsylvania and Virginia.
There were also cases in Massachusetts in the Etgentury which ruled that towns were
corporations of limited powers and subordinatéhtogtate.



the system one of constitutional freedom under which it should be equally admissible
to allow the people full control in their local affairs, or no control atall.”

In the late 19th century, most states accepted that Dillon's Rule was the
prevailing view of the relationship between state and local governthétrs.
interpretation was that local governments, by definition creatures ofitiee anly
possessed powers granted to them expressly by the state government. As will be
shown, Dillon’s Rule serves as a point of departure for some states. In the late
nineteenth and early #@enturies, some states chose to rearrange the relationship
between the state and municipal governments. Instead of municipalities omg havi
those powers which are expressly granted by states, municipalities irststaseare

given the opportunity to seek additional control over municipal affairs.

1.4  Fiscal Federalism and Political Economy

The constitutional changes were not universally implemented acrossesl stat
and were not enacted at the same time. There is variation in how states orgahize loc
governments and also in when states choose to make changes. The heterogeneity
seen across state constitutions is influenced by differences in politicabraic, and
cultural environments. As Besley and Case (2000) point out, “state policy making is

a purposeful action, responsive to economic and political conditions within the

® ACIR (1993), p 34. Originally from 24 Michigan 8§1871).
" The only states to practice the Cooley doctringome form were Indiana, Nebraska, lowa, Kentucky
and Texas. ACIR (1993), p 34.



state.® Theories of political economy may help identify forces that determine when
and why we see constitutional change.

The concept of federalism describes a system of governments and how power
is allocated across national and sub-national governments. The work of William
Riker is representative of the classic view of federalism. His wonkptézl to
identify the right balance between “centripetal and centrifugakirsearching for
institutional, cultural and political circumstances that allow for staerfalism.®
Classical approaches to federalism take the view of a social planner and made
recommendations for the most efficient distribution of power across govetsime
For example, the Oates Decentralization Theorem states that wherr¢here a
differences in demands or costs for local public goods, a uniform, centrally
determined level of local public goods will result in a lower level of sogidfiare’®
Thus, traditional views of fiscal federalism predict that decentradiza beneficial
when there are heterogeneous preferences across local governmenta st#be.

Traditional fiscal federalism models identify the circumstances umdieh
centralization or decentralization is socially optimal. However, recordatiems
generated from a simple fiscal federalism framework fail to takeaotount issues
of the politics and incentives that actors within the different levels of govetnme
may face. By supplementing the fundamentals of fiscal federalism vigctasof
political economy, we can better address the probability that certain g@dfadient

outcomes will also be politically feasible outcomes.

8 Besley and Case (2000), p 672.
° Rodden (2006), p 359.
19 Oates, Fiscal Federalis{h972).




With respect to issues of political economy, it is important to note the inherent
tradeoffs between a state government and its local governments. The state is
governed by a governor, a legislature, and the court system. The legisidtuneed
by representatives elected by each individual local government. Thesduegssla
are elected to represent the interests of their constituencies. Asl elficials, they
also have the role of deciding what policies the state should pursue. This dual duty of
legislators creates an interplay between what is best for the partqéhe lo
government) and what is best for the whole (the state). The policies that are
ultimately determined by the state will depend on the collective actionsisifitegs.

Any changes to the state-local relationship will be endogenously determined
by the underlying dynamic in the state. Acemoglu and Robinson say that the
distribution of political power is important in determining institutional change.
Political power is determined by batle jureandde factopower. De jure power
depends on the given political institutions and constraibestacto power depends
on the ability to solve the collective action problem and on the distribution of
economic resources. Whitke jurepower generally persists over time because it is
hard to change the formal legal framewat&,factopower can change with a
different distribution of economic resources or a change in political opinions.
Changes in the distribution dé factopower can motivate the evolution of the
institutional structure through constitutional change.

While internal shifts in political power can affect the process of utktital
change, external factors may also influence the decisions of statss 18ay act

independently, but they coexist and learn from each other. In 1932, Justice Brandeis

1 Acemoglu and Robinson (2006), p 673-692.

10



referred to the states as laboratories who could independently experiment with
innovative social and economic programs without interfering with the largeafede
government? Each state government can independently decide to try out different
programs and methods of governance. When a state designs a successful program or
implements an efficient governance structure, other states see thateerachpghn
utilize it in their own state. As a result, states learn not just from their own
experiences, but from others’ experiences as well.

Ideas of laboratory federalism apply to the adoption of constitutional content.
By observing when states incorporated certain elements in their conssfydaiterns
of adoption can be traced. For example, a state may be the first one to revise its
constitution to include a prohibition of special incorporation of municipalities. After
that prohibition is in effect, benefits may be seen by the state legisl&ecause of
the positive experience seen in the initial state to pass such a change tatbgrs s

seeking similar benefits may want to incorporate the same ban in thditutmrss.

12New State Ice Co. v. Liebmar285 U.S. 262, 311 (1932).

11



2  The State-Municipal Relationship

Municipal governments are creatures of the state. The power of
municipalities is determined by the restrictions and freedoms put in plastatby
governments, parameters state governments often delineated in their ¢onstitut
The design of the state-municipal relationship in state constitutions has changed ove
the last two hundred years. The first state constitutions institutionateedutines
of the colonial governments with respect to localities, often drawn from the lEnglis
experience with the establishment of boroughs which tended to treat munia@palitie
individually. The routines usually involved passing special legislation for
municipalities, which were unique laws passed individually for each munigipalit
needed. Later, some states moved away from special legislation to handledstanda
municipal needs and toward general legislation. General legislation provided a
uniform set of laws for each set class of municipalities. Other states twpgive
municipalities control over their own charters through home rule. While state
constitutions rarely contain the details of the exact special or dgéegisdation that
was enacted, the constitutions present a picture of the changing patterstateéhe

municipal relationship.

2.1 Tradition of Incorporation and Special Legislation

In England, boroughs and cities were granted charters directly from the
Crown!® Charters were formal documents that recognized the borough or city as a

corporation, “indistinguishable as a legal matter from any other commercial

13 Griffith (1938). A few of the more ancient amomgin claimed rights and privileges by prescription
but overwhelming majority of the cases were incosped in a formal charter (p 17).

12



operation.** Like private corporations, public corporations were granted charters on
an individual basis and were thus tailored to the specific interests at hanah Griff
(1938) notes that the charters for boroughs varied both in the jurisdictions covered
and in the internal structure that was established. For example, somescharte
contained provisions for the form of land tenure or mercantile privileges exempting
townsmen from tolls and fees, some recognized borough customs as a source of
binding law, and some allowed for the formation of guilds within the borbudtny
changes to these charters were made by commissions appointed by the king.
Colonial governments in the United States adopted a system of local
governments that was organized in a similar way. The king bestowed the power of
incorporating municipal governments on the governors, proprietors and assemblies of
his colonies. The royal commissions given to colonies included the authority to
regulate localities, one of the many powers given to settlers, all of whrehswisject
to the laws and statues of Britain. For example, in 1639, Sir Ferdinando Gorges was
given a charter for Maine which specifically included the power to incorpoitas,
borough and towns. A similar grant was made in 1681 by Charles Il, who granted
William Penn a chartef By means of separate colonial grants, twenty cities were
incorporated in the United States from 1641 to 1%/7fcorporated municipalities
could be found in Maine, New York, New Jersey, Pennsylvania, Maryland and

Virginia. Other states had large cities, but, as Kimball (1922) notes, thiesergre

¥ Frug (1999), p 36.

5 ACIR (1993), p27.

18 Griffith (1938), p 36. In Maryland, Lord Baron Bltimore was responsible for incorporating St.
Mary’'s in 1667.

" First charter was Agamenticus in Maine in 1641thim South, Charles Town was the only major city
but it was not a corporation. Frug (1999), p 37.

13



not incorporated and instead governed based on the New England tradition of town
meetings. Incorporated municipalities could have their charters amentieel by
governor or proprietor, the same way that originally granted them corpatits. st
Colonial governments often responded to local needs by delegating greater
discretionary powers to local officials, but the needs of localities wereallated

and addressed separat&ly.

After the Revolution, the power over localities that the crown-appointed
governor or proprietor had assumed was often deliberately bestowed upon the state
legislature. New York, Pennsylvania and Maryland incorporated this new
designation in their initial constitutions. New York’s constitution of 1777 said that
“nothing in this constitution contained shall be construed...to annul any charters to
bodies-politic by [the said King or his predecessors]...until otherwise diregteakb
legislature.*® In Pennsylvania, the constitution gave the House of Representatives
the power to constitute towns, boroughs, cities, and couffiti®kryland’s
constitution of 1776 noted that “the city of Annapolis ought to have all its rights,
privileges and benefits, agreeable to its Charter, and the acts of Assemiigming
and regulating the same, subject nevertheless to such alteration asmegedey
this Convention, or any future Legislature.Other states moved the power by “tacit
implication”*

The change in authority from an executive to a legislative body had

implications for how charters could be granted. A municipal charter was no longer an

18 ACIR (1993), p 29.

191777 Constitution of New York, Article 36.

201776 Constitution of Pennsylvania, Article Il, Sen 9.

211776 Constitution of Maryland, Declaration of RighSection 37.
%2 McBain (1916), p4..

14



executive order, it was a “unique instrument granted by the legislative bodygh

a special act® Also, since charters were granted through a legislative process, they
could only be changed through a legislative process. As will be shown later,
switching the responsibility of municipal chartering to the legislative Ippdgented

issues of political economy not seen when the responsibility was under the domain of

the executive.

2.2  Prohibition of Special Legislation

A new era of the state-municipal relationship began in the mid-nineteenth
century, when constitutions began prohibiting state legislatures fromrepapgcial
legislation for municipalities. There were new provisions in state constisvere
“viewed as aiding local self government” so that “whatever rights of gavent or
power of regulating its own affairs a community may have can be neitmeasec
nor diminished without affecting in the same way the power or rights of alasim
communities.** For example, some state constitutions stopped the legislature from
granting special legislation for perpetual licenses for municipal liiaes, while
others stopped the legislature from extending municipal debt limits throughlspecia
legislation. In some states, the constitution required citizen consent to aia spec
legislation changing a municipal charter. Additionally, there were pradrilsiti
against general interference with the organization of municipal governmemts. F

example, the lllinois constitution of 1870 was the first constitution to prohibit local or

2 Griffith (1976), p 34.
2 ACIR (1993), p 35.

15



special laws for “incorporating cities, towns or villages, or changingnending the
charter of any town, city or village™

It is important to note that state legislatures did not use special legislat
solely for municipalities. Special legislation is a term used to desamjpgrant of
privilege for an individual or an organization. Special legislation for muniagslit
and other forms of local government was termed “local” legislation to dissimgt
from other forms of special legislation. These special grants encompasgedruipa
private corporations, changing the names of people, exempting individuals or
corporations from taxation and granting non-judicial divorces.

Similar prohibitions of special legislation were implemented acrosssstt
fact, some of these constitutional provisions to prohibit special legislati@exact
copies from another state’s constitution. For example, the first constitutions of
Arizona (1912), New Mexico (1911), North Dakota (1889), Oklahoma (1907), South
Dakota (1889), and Washington (1889) all included the previously mentioned
prohibition of municipal incorporation from the 1870 lllinois constitution, along with
a laundry list of other limits on special legislatfSnMcBain believes that provisions
were copied with “more or less blindness” or “at least with no more specifgndes
than to forestall in the particular state the rise of an evil which was well krmown t
have encountered elsewhefé.While McBain may not have perceived a need for
these constitutional prohibitions in certain states that adopted them, the process to

include these measures in a state constitution is not without cost. At the gg&ry lea

%5 1870 Constitution of Illinois, Article IV, Sectio22.

% Arizona (1912) Article 1V, Section 19. New Mexi¢b911) Article IV, Section 24. North Dakota
(1889) Article II, Section 69. Oklahoma (1907) Ah& V, Section 46. South Dakota (1889) Article 111,
Section 23. Washington (1889) Article II, Sectk

2" McBain (1916), p 96.
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the cost includes time to pass the constitutional revision through the statduegisla

and then have it brought to a vote at a statewide election. In order for a state to adopt

prohibitions against special legislation, the benefits must exceed tke &bates

where the perceived benefit of prohibiting special laws is low might havedpasse

them if the cost was also low. The cost of adopting constitutional measuresedgcrea

if they are incorporated at the time of a constitutional convention along with other

extensive changes. After a convention draws up a revised constitution, all of the

changes are presented and voted on by the residents of the state as a packiage. Wha

may not have been worth the independent hassle of a constitutional amendment may

be worth debating along with other measures at a constitutional convention.
Constitutional conventions were often called to address the issue of special

legislation. Ireland (2004) says that the “evil of special legislation”arszecific

reason for calling constitutional conventions in Indiana (1850-1851), Illinois (1869-

1870), Pennsylvania (1872-1873), and Kentucky (1890-189The Indiana

constitution drafted and adopted in 1851 was the first state constitutional provision

which contained a broad prohibition on local or special legislatidbther states also

took extensive action on special legislation at their constitutional conventiores. Aft

the constitutional conventions of Nebraska in 1871 and Missouri in 1875, delegates

2 A delegate from Indiana said “the whole error-Wiele incongruity- the whole oppression of our
law, and almost the whole necessity of calling tuevention, was to do away with this local
legislation.” An lllinois delegate stated “if theweas one reason, above all others, for the cadifrthis
convention, for the formation of a new constitutidrwas this curse of special legislation.” Aelghte
to the convention in Pennsylvania said “if this bedhs authorized and required for any one purpose
more than every other, it was to put an end, a¢ @mdl forever, to SL, which has worked more injury
to the people of this Commonwealth than any othegla legislative evil that has ever befallen them.
Ireland (2004), p 295.

2 ACIR (1993), p 34.
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from both conventions were proud of their achievements towards prohibiting special
legislation.

To measure the range of special laws addressed by constitutions, Binney
(1932) constructed thirteen categories of special legislation by stibjastile each
category of special legislation attracted different interest growgpsemuired separate
legislation, prohibition of categories of special legislation were ofteorporated
into constitutions at the same time. Figure 1 highlights two points: (1) limits on
special legislation across different categories were often in@gebinto
constitutions at the same time and (2) these bans on special legislation wadise us
incorporated during constitutional conventions. However, a few states, such as

Minnesota, adopted the prohibitions by constitutional amendment.

2.3  General Legislation

When special legislation for municipalities was prohibited by state
constitutions, an alternative means of addressing municipal governance whs usua
made available through general legislation. When states incorporated poobibiti
special legislation in their constitutions, they often included a “genetattes”
clause. Unlike a call for general incorporation laws, which is narrowigestkto just
cover private corporations, a general restriction clause covers all casegbere
general laws are appropriate. In 1851, the constitution of Indiana was the firs

prohibit certain types of special legislation, and was also the first tolsayiritall

% The categories are: persons; corporations; righisijeges, duties and property; interest, liend a
trade; eminent domain, railroads, bridges, ferfiegal proceedings; municipal corporations andlloca
government; public officers; highways and publiogrds; schools; taxation, elections; and general
restrictions. Binney (1894), p 131-132.
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cases enumerated in the preceding section [which prohibited special ilegjiséatd

in all other cases where a general law can be made applicable, all lavastshou
general and of uniform operation throughout the stiteOf the thirty-seven states

that included prohibitions against special laws in their constitutions by 1916, twenty-
seven of them paired those prohibitions with a mandate for general legislation.

The constitutional appeal for laws to be general and of uniform operation
within the state related to legislation with respect to people, corporations, and
municipalities. Reinsch defines as general act as applying “equallypgrsons
subject to the authority if the state, or to a whole class of persons, defined by some
essential characteristic such as profession or ¥gBitiney (1894) provides a similar
definition of a class, saying that it is a “group of individuals ranked together as
possessing common characteristits Thus, a state could define different classes of
municipalities based on population, and have separate legislation for each class.
Appropriate general legislation for a class based on population requires that the
legislation relate to the defining characteristic of the class. Fongbe, if there is
legislation for a class of cities with fifty-thousand people or more, thetegislation
must relate to the needs of a large city. If the legislation is unrelatedsz¢hé¢éhen
the legislation should not be unique to the class, but be in effect for municipalities of
all sizes.

Once state legislatures were given the task of passing generafénesal
legislation for municipalities was most commonly used to provide an open system for

municipal incorporation and access to a standard charter. General incorporati

311851 Constitution of Indiana, Article 1V, Secti@s.
%2 Reinsch (1907), p 148.
% Binney (1894), p 47-48.
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allowed any municipality to incorporate and govern under the established framewor
without appealing to the legislature. This was especially important inrwessétes
where there were a lot of new settlements in a relatively short periodeof A
Teaford describes, there was high demand to incorporate speculative toVeweras
speculator and pioneer store clerk hoped that his town site would be the future hub of
western commerce, government and cultdfeThe power to incorporate as a
municipality brought with it formal recognition by the state governraendtallowed
localities to encourage development. General incorporation was advantageous to
localities in all states. It gave people control over the decision to inctepather
than relying on the state legislature. Most general incorporation meastiveed a
minimum population requirement and the approval of either a majority or two thirds
of the voters in the locality, either in an election or through a pefition.

Another use of general legislation was to provide a charter for municipalitie
which would be uniform for all municipalities in the class. In 1858, lowa adopted a
municipal code for the incorporation and governance of municipalities. Two classes
were created for cities and one class was created for towns. Eschadlba separate
set of statutes pertaining to the municipalities fi i here is no universal or required
content that a state legislature must include in a general charter. ralgdreeter
might specify if the municipality was to have a mayor-council, council-marmage
commission form of government. It may also outline elected and appointed offices of
the municipalities, authorize the municipal government to perform certain functions

or mandate the provision of certain public services.

3 Teaford (1979), p 6.
% Teaford (1979), p 7.
% Pollack (1917), p 29.
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Despite the fact that a general charter must be the governing docunedht for
members of a given class, the structure of the charter could be quiteivestAst
McBain points out, general laws could regulate municipal governance in minute
detail and be just as restrictive as any special law coull Been if general
legislation did not imply autonomy or self-governance, it did avoid legislation from
being targeted at a specific city.

The relative restrictiveness of general legislation is also dependent on the
system of municipal classes within a state. Some states may haveradevelasses
of municipalities, while other states may have a lot of narrowly definedexia If
there are a lot of classes, general legislation may appear fatrigtige because it
pertains to a small number of municipalities, most likely with similar needs and
interests. However, with only a few classes, the general legislatieadbrclass
may appear to have a wider scope in order to meet the needs of a more varied class.
The choice of whether to have many or few municipal classes was detépyithe
state; as a result, there is a wide range of general legislation inmbéehig states to

meet different needs.

2.4 A Mix of General and Special Legislation

The advent of general legislation did not imply the dissolution of special
legislation. While general legislation gave all municipalities daascaccess to the
same organizational form, some state legislatures still passddtiegi$or

individual municipalities. The simplicity and universal nature of genegadl&ion

3" McBain (1916), p 97.
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often fell short in meeting the needs of individual municipalities. Stateldtgies
found ways to continue the practice of special legislation in order to charter and
organize municipalities in ways other than what the general legislation f@ermit

In some states, general legislation and special legislation coeasstedIs of
the state legislature. Prohibitions of special legislation might ontgipdo
incorporation or certain aspects of municipal organization. As an alternative to
special legislation, McBain (1916) discusses states’ use of “optional statuteke
statues were passed to address the needs of a particular city in theasespecial
laws were. However, the optional statute did not name a particular munyciialit
a special law did. The optional statute was made available to all otker ciither
municipalities then determined for themselves whether they wanted to thdize
optional statute or if they wanted to remain under the general provisions.

When special legislation was expressly prohibited, some state tfeggsla
used general legislation in order to pass items which functioned as special fates. S
legislatures got rid of special legislation in name only; they still hachsniea
legislate for the needs of a single municipality. Legislatures kagad special
purpose acts as general legislation by restricting a class to contaimuar@pality or
a small number of municipalities. General legislation could then act as special
legislation for the municipality or municipalities in that particular cla&e alternate
means of using general legislation for specific interests was to passadich
would apply to all municipalities on a very specific subject matter. Thus, veile t
law was generally applicable, because of the exclusive nature of themskre

guestion, the general law was relevant only to the city which it was intended.

3 McBain (1916), p 99.
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2.5 Home Rule

The last stage in the state-municipal relationship was marked by the
introduction of home rule provisions in state constitution. Home rule grants local
governments the opportunity to frame, adopt and amend their own charter. This grant
of local autonomy releases them from the constraints of general lawsdbr loc
governments and acts of special legislation. Figure 2 shows the adoption of home
rule across states and across time. There are obvious differences in wibich reg
were more likely to adopt home rule. There are also differences in the iostabit
home rule over time. The first wave of constitutional home rule provided selrule f
large cities. Missouri and California adopted home rule provisions to address the
needs of the most populous cities, St. Louis and San Francisco, respéttively.

1875, Missouri allowed cities with more than one hundred thousand residents the
option to “frame a charter for its own government, consistent with and subject to the
Constitution and laws or this Staf.”If the citizens of St. Louis desired a home rule
charter, a board of thirteen freeholders could convene to draft a charter. The
proposed charter would be published in local newspapers for review prior to citizens
voting on it. If four-sevenths of the qualified voters approved, the home rule charter
would supersede any existing charter. Amendments could be made with the approval
of three-fifths of the voters. In 1879, California included a similar provision in its

new constitutio’! The framework for adopting a home rule charter imitated that in

Missouri, except California required 15 freeholders to draft a charter angbatyna

%9 In both states, home rule was given to cities over hundred thousand residents. Other cities
became eligible for home rule chartering as thepypations grew (such as Kansas City in 1889).
California extended home rule privileges to cité$8,500 or more in 1892.

91875 Constitution of Missouri, Article IX, Sectids6.

11879 Constitution of California, Article XI, Seati 8.
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of voters to approve f€ In addition, the home rule charter could not be amended in
intervals of less than two years. This initial attempt at including a hdene ru
provision required refinement; California’s home rule provision was amended 8 times
by 1914, and a total of 12 times by 1936.

The second wave of constitutional home rule did not arise out of concern for
large cities. Rather, states saw benefits of home rule reaped by kdi&s.|Louis
and Los Angeles, and wanted to afford smaller municipalities those privilages
1889, Washington'’s first constitution included home rule chartering privileges for
cities with more than twenty thousand residents. In 1896, Minnesota passed an
amendment granting the home rule option to any city or village. In the following 16
years, another 8 states granted constitutional provisions for home rule auth@ity.
out of the 10 states in the second wave of constitutional home rule had a similar
framework for the creation and adoption of a home rule charter. These states
followed the process laid out in the Missouri and California constitutions, calling fo
a board of freeholders to draft a charter, the publication of the proposed charter, and a
vote by citizens. If approved by a majority of electors, the charter lgetteorganic
law of the city?* An important distinction from the California example was allowing

amendments as frequently as proposed; states did not impose a minimum interval

“2 Oberholtzer (1893) notes that the Chairman ofditg, Township and County Organization at
California’s 1875 charter convention admitted tthet idea was copied almost exactly from the
constitution of Missouri, p 85.

“3 Colorado (1902), Oregon (1906), Oklahoma (1907jzdka (1910), Michigan (1912), Nebraska
(1912), Ohio (1912), and Texas (1912). The largepulation requirement for home rule in these
states was five thousand residents, imposed bydskarand Texas.

4 Minnesota was the only state in this group thdhdirequire a majority, instead four-sevenths was
needed to pass.
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between amendment propos&lsThe other 4 out of the 10 states (Colorado, Oregon,
Michigan and Texas) had less detailed constitutional home sections. In Mieimda
Oregon, this was because constitutional home rule was non-self executing. The
constitution merely said there should be general laws to allow for home rule; further
legislature was required by the state legislature to actuallymegit home rule.

The third phase of home rule is defined by uncomplicated provisions and the
scarcity of states that adopted the instituffdthe trend began when Pennsylvania
approved home rule in 1922 for cities with more than ten thousand residents. The
simple provision in Pennsylvania’s constitution grants the “right and power to frame
and adopt own charters and to exercise the powers and authority of local self
government...restrictions...as may be imposed by the Legisldtur@ther states
with similar uncomplicated grants of home rule were West Virginia (1936) to
municipalities of more than two thousand; Maryland (1954) to any municipal
corporation; Alaska (1959) to all cities of the first class; and Hawaii (1858)y
political subdivisiori?®

In 1960, Kansas ushered in a new, substantially different period of home rule.
The state offered clarity on the extent of home rule control, stating thaefp@nd

authority granted cities pursuant to this section shall be liberally con$tnut

> The exception was Texas which, like Californiatet that amendments couldn’t be imposed more
frequently than every two years.

“® Rhode Island was an exception. In 1951, the gratieted home rule to any municipality. The
constitutional amendment retained the cumbersoroetate of a board of freeholders, charter
conventions, specific election procedures, etc5110onstitution of Rhode Island, Article 9099,
Section 9.

471874 Constitution of Pennsylvania, 1922 Amendmarticle XV, Section 1. While constitution
was changed in 1922, legislature did not take aaimhome rule until 1949. See CELDF website.
“8 Some scholars list New York as adopting home lagéslation in 1924. It was home rule only in
name. While it did grant local control over seVesecific powers, it did not allow municipalities
adopt, enact and amend their own charter. Muritiggmwere still severely restricted in their
operation.
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purpose of giving to the cities the largest measure of self-governiieAn”

illustrative change was the amendment in lowa (1968), stating “the rule or
proposition of law that a municipal corporation possessed and can only exercise those
powers granted in express words is not a part of the law of this stafkig was an
explicit challenge to Judge Dillon’s ruling 100 years earfierllinois established
constitutional home rule in 1970, generously decentralizing control so municipalities
“may exercise any power and perform any function pertaining to its goeetrand
affairs....powers and functions of home rule units shall be construed libefally.”

Four other states did not grant such broad freedom, but were explicit in defining what
authority home rule municipalities did poss&ssn general, home rule municipalities
were granted domain over everything that state legislatures could manage-for

home rule municipalities, and had all legislative powers not expressly dgnied b

general law.

2.6  Difficulty in Maintaining Special Legislation

As state governments matured, the practice of special legislation began to
show cracks. The system had worked well for the young colonial governments and
continued to work well for other countries, such as Britain. However, the method of
special legislation was not a sustainable practice for state legéslan the long term

for a variety of reasons. Special legislation was no longer the most funaional

491859 Constitution of Kansas, 1960 Amendment, Aetill, Section 5.

*0 1857 Constitution of lowa, 1968 Amendment, Artille2, Section 39a.

*1 Dillon’s Rule (1868) stated that municipalitiedyhave those powers expressly granted by the state
government.

21970 Constitution of lllinois, Article VII, Sectioé.

%3 South Dakota (1963), North Dakota (1966), New Mex(1970), Louisiana (1974).
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efficient way of granting municipal incorporation and managing municipaterisa
and political problems magnified the use and abuse of special legislation. The

following sections each identify a specific problem raised by specialdéign.

2.6.1 Numbers Problem

The passage of a special law requires time and effort on the part of state
legislators. The proposed law must be individually drafted by legislatorgeddia
the legislature in committee or on the floor, and then brought before the legislatur
for a vote independent of any other legislation. When there are not manydscaliti
the state legislature can accommodate the individual legislative needs of
municipalities. And, if localities do not require a great deal of new leigislpassed
each year, requests for special legislation can be sustained. Hovmeneppoatant
pattern developed in the nineteenth century. As people chose to settle in
incorporated places, the number of incorporated places increased. These
municipalities demanded the ability to provide public services such as wagemd
transportation. When the growing needs of municipalities were combined with the
increased number of municipalities, the amount of special legislation goalyra

State legislators were overburdened with special legislation, anddewafdr
municipalities constituted a large portion of that work. Before any prohibition of
special legislation, the ratio of special to general legislation in statessanged
from 3:1 to more than 10°f. As mentioned before, the overwhelming amount of

special legislation was often one of the primary reasons for calling foitotiosgal

**Ireland (2004), p271-272.
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conventions. Indiana was one of the first states to adopt comprehensive prohibitions
on special legislation in a new constitution in 1851. Delegates to that constitutional
convention decried that more than two-thirds of the laws enacted since statehood
were special, not general, lawsln lowa, from 1846-1857, a period before the state
adopted prohibitions on special legislation, 1023 laws were passed of which 62%
were local or special. A quarter of the laws were from granting or ametityng

charters and for laying out and establishing State radsdelegate to the lllinois
constitutional convention of 1870 noted that his state enacted 3 volumes of special
legislation and one slim volume of general legislation during the previous session.
Similar to the case of lllinois, a delegate to the Pennsylvania constitutional
convention of 1872-1873 noted that in the previous six years, the state legislature has
passed 8,755 special laws and 475 general laws. In 1873, New Jersey’s governor
criticized the previous session for enacting more than 1,250 pages of special
legislation and only 100 pages of general legislation. In 1873, the New York Times
reported that in the previous four years, almost ninety percent of the New ¥srk la
were special statutés. The state appointed a special commission in 1877 to study the
problem of special legislation. The report of the Evarts Commission found that of the
808 acts passed in the 1870 session, 212 were special acts relating to munichalities
After learning about the large amount of special legislation, another ctaamwas
commissioned a decade later to again evaluate the use of specididegisiae

Fasset committee found that between 1884 and 1889, New York passed 1284 total

%5 Ireland (2004), p 271.
% pollack (1917), p 14.
*"Ireland (2003), p 272.
%8 McBain (1916), p 8.
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acts, 390 of which were special acts for New York Eitfven after recognizing the
magnitude of special legislation, nothing had changed in New York. The problem
continued in Kentucky as well; in the 1883-1884 legislative session, ninety-four
percent of the statutes concerned local or private métters.

During Maryland’s constitutional convention of 1904, delegate Oscar Leser
noted the progress other states had made with respect to controlling spestatide
during the last half of the nineteenth century. For the legislative perioddctober
1902 to October 1903, Colorado, West Virginia, Missouri, lllinois, New Jersey,
Oregon, and South Carolina all had less than 300 total acts fasa#le the
numbers do not reveal the breakdown between special and general legislation, the low
total number of laws is most likely due to prohibitions and restrictions on special
legislation that were in place in all of these states.

Maryland continued to have a large amount of special legislation. Over half
of the legislation passed by the 1904 Maryland legislature was local, witieanot
thirty percent devoted to other forms of special legislation. The amount of legislati
was due to multiple acts needing to be passed for each locality and mulsple act
passed to cover a universal issue. One locality had over twenty-five local lagd pass
to individually deal with roads, taxes, dogs, primary elections, and fish and game
While there was one act of legislation with respect to fish and game féochigy,

thirty-three local laws were passed for other localities in Marylanagltine same

*9 McBain (1916), p 10.

€ Tarr (1998), p 120.

¢ Colorado passed 181 laws in 90 days; West Virdiai 80 laws in 45 days; Missouri had 207 laws
in 76 days; lllinois had 210 laws in 121 days; Niewsey had 273 laws in 80 days; Oregon had 173
laws in 40 days; South Carolina had 172 acts iday®. Leser (1904), p 164.

29



session. So, even for issues where general laws may be appropriate, ldtedegis
continued the tradition of special legislation.

The increase in special legislation is probably due to population growth and
increased demand for governance because of new public goods, but the increase may
also have been due to the fact that these new public goods and their associated
contracts presented opportunities to take advantage of these spoils. Not atblexisl
were immune to the temptation. As Tarr (1998) notes, “local laws, espdhiadly
awarding trolley, water, gas or other franchises, were widelygrezed as a

perennial fountain of corruptior?®

2.6.2 Judicial Decision-Making in a Legisative Body

Another issue with special legislation was whether certain acts ohkpeci
legislation were within the domain of the state legislature. The stastakege is
supposed to determine what the law should be. The legislature was not granted the
right to interpret laws by making judicial decisions through legislatite a0rth
commented in 1906 that the “unfortunate habit of carrying all out local and private
ailments to the state capitol, to have the virtuous adhesive of a special lawl,applie
has transformed our law-making bodies into quack commissions with mongrel
duties.®?

The most striking example is the use of special legislation for divorce.

Divorces were available through the court system, but the judicial prockss

granted divorce for certain causes. However, the state legislature could gra

%2 Tarr (1998), p. 120.
% Orth (1906), p. 69.
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divorce for marital problems that were not recognized by the courts through specia
legislation. For example, in 1842 in Indiana, Mary Ann Bruner was allowed to file a
petition to the state legislature because of "her disability by reason lofisleand not
having absented himself from her for two ye&fsl'egislative divorces were often
seen as unjust. As the governor of lowa pointed out, they gave the accused party no
opportunity to be heard; a hearing could be obtained only in a judicial proceeding.
Thus, by granting divorces, the state legislature was interferingvattitties of the
judicial branch’

The practice of legislative divorce was prominent in the western tegsitor
For example, the record of session laws for Washington shows three cases in 1858
and one in 1859, followed by fifteen in 1860, seventeen in 1861, fifteen in 1862, and
sixteen in 1863. Kansas had a similar trend, with one divorce petition was granted by
the assembly in 1857, three in 1858, eight in 1859. In 1860 the number jumped to
forty-three; one scholar notes this may have been because it was tharnast ch
before the constitutional prohibition of 1859 went into effétiew state
governments kept up the practice of granting divorces through the legislahge. T
practice continued until it was expressly prohibited by state constitutidhe mid-
nineteenth century.

While the primary example used here is divorces, the judicial nature olspeci
legislation was also a concern for municipal acts. If there was aayjstedute on the

books, the state legislature could pass special legislation which would gramgesvil

% Howard (1904), p 97.

% pollack (1917), p 10.

® Howard (1904), p 98.

" Ireland (2004), p 289, 295-296. Pollack notes ithabme cases state legislatures stopped granting
legislative divorces, for example in Michigan in3/8and in Minnesota in 1856 (p. 96-97).
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to a given municipality that may not be allowed or accessible under thelgenera

legislation.

2.6.3 The Principal-Agent Problem

The practice of special legislation introduces a potential problem of
misaligned interests. The citizens of the municipality have certain enefes for the
type of government they want and the goods and services they want provided.
However, in order to structure their government and obtain authority for the provision
of goods and services, the citizens must appeal for special legislation befstate
legislature. The citizens are dependent on the actions of their reprigseiotite
legislature and, ultimately, the actions of the entire state to carry auptékerred
plans. If the legislator or the state decision is based on things other thanféire wel
of the municipality, then the special legislation that the municipality suawaty not
be obtained. The agency problem occurs because the self-interested choices of the

legislator or state do not coincide with the municipality’s preferences.

2.6.3.1 The Municipal Legislator as the Agent

Legislative courtesy called for the state legislature to go alathg@guests
for special legislation made by delegates from the particular cyKidball (1922)
notes, it was the tradition of state legislatures to take the advice of the rmerhther
majority party who happen to come from the particular city affected. Thesehefe
to the city delegates was not often an issue for the city, as the citptdédemctions
usually coincided with the city’s preferences. However, sometimestyhe c

delegate’s objective was to maximize something other than the welfare df/the c
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While his utility may have been based in part on the city’s interests, i aislo
took into account his own political and private welfare.

State legislators had to worry about reelection and were sometimes involved
in corrupt enterprises. Special legislation allowed them to grant prisitegerther
their alternate goals. Special interests understood the potential of &gmgslation,
and recognized that their local delegate was an “alternative chanaetitm, a
means for circumventing the city official®>” Ireland emphasized that this “czar” had
“absolute and undisputed power to control all legislation affecting his loc&litif.”
the municipal government could not pass a certain measure or adopt a certain project
the state legislator could make it happen. Any group with a specific prdpgeidréo
city issues had only to persuade the city legislator to introduce the meashtiaty
the measure would become law, no matter how many people in the city may be
against it’® The power was not always abused; in fact, recent scholars have
documented that city legislators usually proposed special legislation that tiee
city’s best interests: However, there are still plenty of cases where the legislators
abused the system for their own benefit.

A common form of abuse was using special legislation to award franchises.
Sometimes the legislator would receive bribes or kickbacks as a paymgrdriting
these privilege&® In Providence, Rhode Island, for example, special legislation was

passed to award franchises to the utilities, even though the city itself virast éda

® Teaford, Special Legislation, (1979), p 212.

% Ireland (2004), p. 274.

OWilcox (1906), p 317.

"L See Teaford (1984), Burns (1994), and Monkonn@BgL

"2 people complained that as a result of favorectfimes, their taxes were higher than they had to be
Griffith (1976), p. 36.

3 Griffith, 1870-1900 (1974), p 217.
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Special legislation was also used for amendments to the city chartey isataases,
and taxing privilege&' The delegates from New York City often betrayed the
constituents they were elected to represent. Reinsch (1907) describes oge packa
special legislation in 1892, when the delegates helped pass the election inspector’'s
bill, the Foley excise bill, and the Central Park speeding bill, which favored the
sporting interests at the expense of the greater constituency.

Projects requiring special legislation were sometimes not sought ow by th
legislator, but were brought to the table by powerful local intefésReinsch points
out that the political boss and his machine operated through state legislators in order
to gain privileges. The state legislator complied in order to have that @lolitic
machine on his side come time for re-election. Even without a party boss pulling the
strings, it made political sense for legislators to introduce speciglaggn. It was a
way to signal to their constituents that they were getting business donestatéhe

capital’®

2.6.3.2  The State as the Agent

Special legislation was also passed when the state’s preferencesemegue
either by the governor or the legislature considered as a whole, were nad &ligne

the preferences of the municipality. For example, in 1861, the state legisiat

" The legislators who represented Chicago passe@sisortment of special legislation without getting
input from or giving warning to the city residentseland (2004), p 283.

5" A committee of the NY Constitutional Conventioil1872-1873 that studied the problem of special
legislation concluded that “the local pressure bhauo bear upon members by selfish and interested
parties [to enact such legislation] is enormous @lfteh irresistible.” Ireland (2004), p 275.

S A reporter for The Louisville Commercial (1886jtea interviewing members of the Kentucky
legislature, concluded that “most of the membesmfthe back countries depended largely on the
passage of these local and private bills for tiifluence at home.” Cited in Ireland (2004), p 275.
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Missouri took control of the police away from St. Louis. The legislature formed a
Board of Police under control of the state; however, financing the budget wésestill
responsibility of St. Louig’ In 1891, the city of Minneapolis tried to get a charter
proposal passed by special legislation. The Democratic house and seredelpass
city’s proposed charter. However, the Republican governor vetoed the chaitey, sa
it was “wiser to submit this proposed charter to the people of the city for their
approval or disapproval® Griffith (1974) lists other instances of state interference.
For example, the date of municipal election in St. Paul was changed threentimes i
four years by the state. In New Jersey, the state legislature geagned the ward
boundaries in cities in order to control their political composition. The New York
state legislature yielded to Vanderbilt when he proposed a contract wheogilde w
be paid four million dollars by the city to improve the NY Central tracks on Park
Avenue. These acts went against the legislative practice at the time,wasdh

defer to the local delegation to decide local matters.

2.6.4 ThePracticeof Logrolling

In order for a local delegate to get special legislation passed, he had to
assemble a coalition who would vote for his project. The members of the coalition
would not benefit directly from the proposed special legislation, as it pertained onl
to the locality of the legislator proposing it. However, the members of the coalition

would receive a commitment from the legislator to vote on their individual special

" Griffith (1976), p 36.
8 Teaford, Special Legislation (1979), p 210.

35



legislation in the futuré® Ireland (2004) points out that legislators supported others’
special legislation even without a guarantee for future support because they did not
want to risk ostracism. The practice of legislative courtesy, or loggolvas what
allowed for the system of special legislation to carry on.

Political theory is interested in understanding under what conditions logrolling
can work. Initial research determined that there was a certain sizéocoalit
“minimum winning coalition” (MWC), that would be able to sustain a logfbll.
Weingast (1979) pointed out that most empirical examples of logrolling did ndt matc
the theoretical prediction of a MWC, and actual logrolls had large, often unjversa
coalitions. He showed that politicians had an incentive to form a universalistic
coalition because they all needed to show legislative results to their cemsyiand
they were all worried about being left out of the coalition. Carrubba and Volden
(2000) develop a baseline logrolling model that considers how different fackect aff
the probability of sustaining a cooperative logroll. They show that cooperation
becomes more difficult as the voting rules require a higher approval ratedlad si
the legislature increases, the more frequent the elections are, the pypbébili
reelection decreases and the cost/benefit ratio of the legislationsesrea

Historians have put forward a few explanations for why special legislation
was harder to maintain as thé"l@ntury progressed. Teaford argues that the

inability of city officials to control the legislative process was thedesuse of the

" Members of the legislature realized that sometday might like to have a local bills passed, amd s
there was normally no opposition to what might viela corrupt transaction. Griffith, 1870-1900
(1974), p 215.

80 Majority will form a MWC of the smallest possibéize ((N+1)/2) in order to have the biggest
benefits for the members of the coalition. Fromingast (1987), p 131-133. Originally from
Buchanan and Tullock (1962) and Riker (1962).
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municipal reform movement. Wilcox (1896) mentions that municipal reform became
more important when the political complexion of the legislature differed from a
particular locality. While these problems may have caused unrest within the
municipalities, this would not necessarily cause a change in the practicecml
legislation. As long as the state legislators had working coalitions $cspasial

laws, legislators had no incentive to relinquish that power. An alternative exptanat
for why special legislation was no longer sustainable is that legislatold o

longer keep up a cooperative logroll in order to get special laws passed. Without a
mechanism for getting special legislation adopted, there would be reason f

legislators to pursue alternative methods of getting what they wanted and.neede

2.6.5 Apportionment I ssues

Two factors that affect the ability to sustain a cooperative logrolitzaages
in the size of the legislature and changes in the voting rule. As there are more
legislators, it becomes harder to guarantee that everyone wilhréfven defecting.
As the voting rule requires more people to approve the legislation, it becomeas harde
to establish a larger coalition where everyone gets their particulaaklegislation
passed. In the nineteenth century, there were dramatic changes in the size and
composition of state legislatures. Constitutional provisions relating to appuosnt
directly affected both the number of legislators and the distribution of legisla
across the state. Because of these changes to the makeup of the legtstataie it

harder to assemble a minimum necessary coalition.
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Since the late eighteenth century, citizens of the United States have
experimented with the best method of representation in their state governments.
There are two basic types of representation: geographic and proportional. A
geographic system of representation allocates legislators basedtondaeumnits,
such as counties, town, townships, or villages. A proportional system allocates
legislators by districts. Districts are designed to contain rougllgdme number of
people. In contrast, under the geographic system, one legislator might represent a
county of one thousand residents while another legislator might represent a county of
ten thousand residents. Before the American Revolution, all colonies had
geographically based systems of represent&tidBy the early 18 century, some
states began to amend their form of representation. Small states witlelela
evenly distributed population continued with the traditional form of geographic
representation. For example, in Maine, New Hampshire, Rhode Island, Vermont and
Connecticut, the lower house determined representation by units of political
government? States with larger land expanses and more widely dispersed
population found that the geographic representation was inadequate to properly
represent the mix of interests in the state. These larger states moyexhdaviard
proportional representation in the state legislature.

In the mid to late nineteenth century, the population grew in both the rural
areas and in the large urban centers. The form of representation was fixechortthe s

run, as constitutions determined how delegates were allocated. Assume tleat a stat

81 7agarri (1987), p 47.

8 gpecifically, in Vermont each town and city waetgjone member. In other states the Senate is
represented by geographic units (New Jersey, Ristaied, South Carolina, and Maryland). Each
county in New Jersey and South Carolina gets onatse Reinsch (1907), p 197-198.
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legislature was fixed in size and allowed for one representative from eachvith

the remainder assigned based on population. As population moved into the rural,
formerly unpopulated areas, newly settled towns sent representatives tighe st
legislature. The bulk of the state legislature would be comprised of the tequire
representatives from each town; few seats would be allocated based on population.
As people moved into the rural areas of states, the rural areas were aalbmatic
allocated representatives. As a result, large urban areas becaivelyalader-
represented in the legislature. The resulting under-representationdaffecte

political dynamic within the legislature. The state legislature clthfigen having

the majority of representation coming from cities to one where rural coaniies
townships dominated.

While there was resistance to this shift in power by the urban intehests, t
were not able to do much about it. State constitutions had established a system of
apportionment, based on a system of geographic representation. Through this set
allocation mechanism, the rural interests gained control of the legisldtere w
additional seats were given to rural areas experiencing population gronte. r@al
legislators controlled the legislature, they did not want to relinquish any pdwer
order to guarantee that rural interests would not lose power to population-driven
apportionment, some states revised their constitutions to institutionalize ¢hiegora
of apportionment based on political subdivisiBhsFor example, in 1851, the

constitution of Ohio guaranteed a legislative seat to each county with & leat

8 The policy of “local unit” representation in aakt one house continued, or developed, in othtessta
even without constitutional revision. Dixon (1968)82. Henretta (1991), p 66, says that this was
often driven by Republican politicians (often rubalsed) working with Progressive reformers to
rewrite constitutions to enhance the power of racalnties at the expense of rapidly growing urban
areas.
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ratio®* In 1903, Ohio went a step further, and with the Hanna amendment guaranteed
each county, regardless of population, a seat. Pennsylvania had adopted a simila
constitution amendment in 1873, guaranteeing each county a seat in the lower house.
An additional amendment in 1901 placed a population cap on apportionment,
stipulating that no more than one-sixth of the senators could come from any city or
county. Table 1 shows that changes were made within the thirteen original state
during the nineteenth century. Dixon (1968) documents that constitutional
amendments to limit the role of population in apportionment became more common

across the United States in the decades following $890.

8 A half ratio requires half of state average popoiaper seat. Dixon (1968), p 83.
8 Dixon (1968), p 83, believes this increase mayehasen spurred on because rural areas were losing
population. In 1910, the urban population ovekttw rural population for the first time.
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3 Endogenous Institutional Change: The State-Munigal
Relationship

The previous chapter introduced special legislation, general legislation and
home rule as different constitutional arrangements states use to stroetustate-
municipal relationship. The first state constitutions of the original coloniesfigrm
implemented the tradition of enacting special laws for municipalities as aeese.

The previous chapter addressed four potential problems with maintainingl speci
legislation. The amount of special legislation for municipalities could beedarge
enough burden to induce the state legislature to decrease their caseload lmgchang
the legislative process. Certain special legislation should have beessattiby the
court system rather than handled by the state legislature. The prirg@pdlproblem
was another threat to maintaining special legislation as state legisha the state

itself might have a different optimal set of policies than what the individual ipahic
government might think is best. Finally, municipal legislators had to maintain a
logroll of votes needed to pass each member of the coalition’s special iegislat

The stability of the logroll could be threatened by changes in the size or makeup of
the legislature. In states where special legislation did not pose tloésenps, then

the legislature could continue with special legislation as a stable outcome.

Most states, however, experienced problems with special legislation. As a
result, states adopted new constitutional provisions which altered the statgpaduni
relationship. This chapter addresses why states might have chosen tieesetdiff
constitutional arrangements. Changes to constitutions reflect new conditiats whi

prompt governments to reframe the state-municipal relationship. But theseshang
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must also be politically viable in order to be adopted. Power is unlikely to be freely
ceded from states to municipalities. State legislators will hesttajiee up the
privilege of special legislation unless it benefits them somehow, or unlessabhey
lost the ability to continue passing special legislation for their locality

Table 2 outlines the options states pursued in structuring the state-municipal
framework and the reasons which contributed to states pursuing certain options.
States varied in the options chosen because of the differences in the political
environment and ability to continue passing special legislation. Despite these
potential differences, if states pursued different institutional structilv@gs did so in
the sequential order presented in Table 2. While home rule is seen as the final choice
made by many states, it should not be seen as the undeniably best choice fir states
make. States had different optimal solutions depending on the municipal preferences

and political environment within each state.

3.1  Prohibition of Special Legislation for Specific Purposes

Most states became aware that legislatures were regularlygnalgments
on questions that were already addressed in state laws and statutes. Thate judic
decisions should have been made by the state courts instead. The prime example of
guestionable special legislation was legislative divorces for individuédse S
legislatures also granted special legislation for corporations andjoeatnments
which ran counter to the content of established laws. The appeal for special
legislation ranged from corporations seeking amendments to charters fightte

lay railroad tracks to municipalities creating certain elected or apguboffices.
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A solution to this problem was to include constitutional prohibitions of special
legislation to target inappropriate legislative interference. In sphvia issue of
judicial decision-making, states were also reducing the legisledseload.

Individuals, businesses, and municipalities could no longer seek out a preferred law
through the legislature. All parties were held to the same state stafutequest for
a deviation from these statues was redirected from the legislature to theysbem.

The prohibition of certain types of special legislation was a politicaigible
outcome in many states. State legislators were often willing to pass the
determinations back to the courts, who really should have been deciding the merits of
each individual case in the court system. From the nifcc&8tury until the early
20" century, the most common prohibitions on special legislation were for changing
the names of persons; granting divorces; changing the law of descent; providing for
the sale of real estate belonging to minors; remitting fines, penaltiedeatures;
regulating the rate of interest; regulating the jurisdiction and dutigstates of the
peace an constables; providing for changing the venue in civil and crimingl cases
summoning and empanelling grand and petit juries and providing for their
compensation; locating or changing county seats; for laying out, opening and working
on highways; vacating roads, town plats, streets, alleys and public squavetingr
for supporting common schools, and for the preservation of school funds; and
providing for the opening and conducting elections of State, county or township
officers and designating the places of vofifidState legislators lost (or gave up) the

ability to grant these individual privileges which deviated from the laws ondecor

% The exact date range is from 1851-1916. NortholGar was the last state to dramatically change its
constitution with respect to the prohibition of sja legislation. Each of the categories inclutied
20 or more states include it their constitutionalhbitions.
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The transfer of responsibility back to the court system also reduced thiatiggi
burden on the state legislature and helped solve the numbers problem.

As mentioned in Chapter 2, by 1916 thirty-seven states had passed some form
of prohibition of special legislation. Forty-three out of fifty states now hanees
form of constitutional clause that prohibits special legislatiokvhile most states
have transferred many powers back to the courts, states often retained the power of
special legislation on important matters, such as municipal business. To dafie only
states specifically prohibit special legislation on matters regglabanty and
township business. In 1911, New Mexico was the last state to include this prohibition
on special legislation for counties and towns in its constitution. Special temdiar
municipalities was not as likely to be prohibited because municipalities gre ve
different from other organizations, such as private corporations or churches. While
businesses and churches may be relatively similar, municipalitiesvidely. In
addition, special legislation for municipalities is a valuable right whick stat
legislators are hesitant to give up. However, when municipal business continues to be
handled via special legislation, then the legislature is still making judical

legislative, decisions in certain cases and the numbers problem still exists.

87 0f the seven states that don’t have any consiitatiprovision prohibiting special legislation, two
are the most recent (Alaska and Hawaii) and therdthe are original colonies (Connecticut,
Massachusetts, New Hampshire, Rhode Island, argiia). There are differences between the older
and newer states on many dimensions. The impastantn discussing the state-local relationship is
the difference in the history of municipalities kit the state. The New England states had town
meetings to govern their localities, not formalanmized municipal corporations with recognized
charters. In Alaska and Hawaii, there wasn’'tedni® include prohibitions of special legislatiofhe
initial constitutions of these states were vergild in devolving control to other levels of governt,
so special legislation was not the avenue for seglkical changes. Additionally, states may have
clauses that prohibit special laws written in thggneral laws and statues instead of in their
constitution.
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3.2  General Legislation with Special Legislation

As discussed in Chapter 2, out of the thirty-seven states that passed any
prohibition on special legislation by 1916, twenty-seven of them simultaneously
mandated general legislation. The inclusion of general legislation and the fowahibi
of certain types of special legislation did not preclude the existence oflspecia
legislation, however. The coexistence of both special and general iegislas the
solution in many staté8. For example, with respect to municipalities, allowing both
general and special incorporation gave municipalities two choices for obtaining or
altering a charter.

The inclusion of general legislation solved the numbers problem by providing
municipalities open access to specified institutional structures. Gesgisdtion
provided a uniform law for some of the tasks that could be generalized to meet the
needs of an entire class, such as incorporation and organization of municipalities.
Municipalities who wanted the ability to incorporate without having to go through the
state legislature, or municipalities who wanted a basic organizationetiuse, could
govern using the established general laws. Meanwhile, the continuation of special
legislation allowed the state legislature to tailor laws for certain ¢ipaiities.
Municipalities with unorthodox needs might not be well served by general laws, and
would be better served by a unique special law. For example, a municipality may
require an atypical organizational structure because of its size, locarieslust

geographic location, or the preferences of its citizens. Even with the continuation of

8 By the mid 28 century, of the 30 states that prohibited spdaias for municipalities, 21 of them
also called for the organization of municipalittgsgeneral laws. However, this number could
understate the actual number of states that hdddsoteral and special legislation. State legistastu
may have implemented general laws under their cxgoral.
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special legislation, when states provide general legislation, the number of
municipalities requiring special legislation is reduced, thus alleviatinguh#ers
problem to some extent.

The existence of both general and special legislation must be suitable to the
state legislators. Otherwise, legislators would have createteeedif institutional
setup, and the combination of general and special legislation would not have been a
stable outcome. The outcome was often politically realistic, as legsstatmygnized
that the benefits from having general legislation with the option of spegialdtion
often exceeded the costs. State legislators preferred to retain the opiassiof
special legislation, as it gave additional freedom for them to meet any specifi
demands of their constituency when needed. The ability to pass special |graugrfor
own locality was a valued privilege of each legislator. As long as the lofraites
needed to pass special legislation was maintained, special legislatidheva
preferred policy. At the same time, legislators were open to alloveingrgl
legislation. The loss of control over the incorporation and organization of general
municipalities was offset by the time gained by not having to manage those mundane

legislative tasks.

General Legislation with Extensive Classification
One way to combine general and special legislation merits closaticatte
Some states prohibited special legislation altogether, but allowed narrowlgdlef

classes of municipalities. If classes are restricted so asltal@only one
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municipality, then general legislation for would the class would act as kpecia
legislation for the one municipality in the class.

For example, in 1851, Ohio included a clause in their new state constitution
which mandated that the “General Assembly shall provide for the organization of
cities, and incorporated villages by general laws, and restrict their pdwaxation,
assessment, borrowing money, contracting debts, and loaning their credit, so as to
prevent the abuse of such pow&t.The Ohio state legislature passed a general law
the next year which divided cities of the state into two classes. Citiesnwre than
20,000 people represented the first class, and cities from 5,000 to 20,000 constituted
the second class. Other municipalities were considered incorporated viflagesr
time, additional classes of cities were created. By the beginning oféhéeti
century, there were eleven classes, eight of which had only one municipality in the
class’ General legislation for one of these eight classes would effectivepebib
legislation for the individual city. This use of general legislation asigideqgislation
in Ohio started in 1856. The state legislature changed the organization of @levela
by passing a general law for cities of the first class with less than 80,000 in
population as of the last federal cen&udn the same year, there was a general act
concerning the tax limit for cities of more than 100,000 people, which targeted

Cincinnati.

89 1851 Constitution of Ohio, Article XIII, Section n this same constitutions, Article XIII, Sedatid
says that the General Assembly shall pass no d@®tiaonferring special corporate powers. This wa
interpreted to mean that the General Assembly wdsdden to pass any special laws for individual
cities (Kimball (1922), p 381 and Wilcox (1896)68).

' Wilcox (1896), p 64.

9L Table 3 shows the classification of cities in Oasoof 1894.

92 Wilcox (1896), p 67.

47



In 1902, the Ohio supreme court ruled that the intent of the constitutional
provision mandating general legislation was not being upheld with the tagesla
creating narrowly defined classes. The supreme court declared that “tet pres
classification cannot be regarded as based upon differences in population, or upon
any other real or supposed differences in local requirements. Its sealdfund in
the differing views or interests of those who promote legislation for thereiift
municipalities of the state®® In its decision, the supreme court of Ohio ordered the
legislature to enact a new municipal code which would be uniformly applied to all
cities with more than 5,000 people, which at the time numbered around s&venty.
Because of this state supreme court ruling, Ohio became a pure gensiaiitegi
state, not a state with both general and special legislation. The next sestiohede
why states might choose to adopt a framework of pure general legislation and under
what conditions this is a stable outcome. As will be shown, the strict general
legislation imposed by the courts in Ohio was not suitable, and Ohio was forced to

make further changes to its constitution.

3.3  Strict General Legislation

Consider a state with an extreme form of general legislation whichatesnd
all municipalities to be in a single class. In this case of generaglggns there
would be a uniform system of governance for all municipalities in the statd®oWWi
the ability to tailor legislation for individual municipalities, all membershef class

are treated equally and are held to the same structure. In practice,rdeeafeg

9% State vs Jone$6 Ohio St 453, cited by Kimball (1922) p 381.
% Pollack (1917), p 28.
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“strictness” of the general legislation varied with the number and finehéss o
classes. As was the case when general and special legislationethekis exclusive
use of general legislation solved the problems of judicial decision-makingp@nd t
numbers game. In addition, the strict form of general legislation was aeraiasthe
problem of legislators not being able to maintain a logroll to pass speciddtiegis

The ability to maintain a coalition of legislators was essential tongass
special legislation. To reach a majority, a proposed special law for a palityci
required the support of legislators outside of the municipality. Since all iesalit
were in the same predicament, legislators could form coalitions to traddaroéesh
others’ special legislation. As states changed the way the statatlegisias
apportioned, the stability of coalitions was threatened. Two features of tiegisla
apportionment interact. First, as the size of the legislature increaspsyation
becomes more difficult because the size of any majority coalition imse&econd,
as the fraction of the legislature from rural areas increases, the nunplo¢erial
partners who can be bundled into a logroll to pass special legislation for
municipalities decreases, making it harder to maintain a minimum ngcessa
coalition. As legislatures increased in size and tilted toward more rural
constituencies, the ability of municipal legislators to pass specialdegrsfor their
constituencies was eroded. General legislation provided them the opportunity to
preserve some control over how municipalities would be governed.

In this framework, in order for a state to choose to transition to an
environment with only general legislation, it must meet two requirements, thess

must be a breakdown in the ability of legislators to pass special legislatitreir
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municipalities. All else equal, legislators always prefer the optiorlofdd special
legislation over the uniform structure of general legislation. Second,ajener
legislation must be suitable for all members of the class. In other wert=ad)
legislation will only work if the municipalities within a given class ameilgr enough
to each other. If municipalities are sufficiently different, then a unifgorrernance
structure is likely to be restrictive and ill-suited to handle a diverse seblueprs.
When municipalities are sufficiently heterogeneous, states may cloodseentralize
control through home rule. This option will be explored in the next section. Home
rule also has its costs, however. By implementing home rule, legislatorsigive t
court system discretion to interpret the grant of autonomy. If the benef@taofing
control over municipal legislation exceeded the costs of having suboptimédtiegis
by class, then legislators might keep general legislation instead of intrgdwmme
rule.

Strict general legislation was rarely a good fit for states. K@klegislation
restricted the legislators from being able to meet unusual needs of mutéspal
Legislators could no longer tailor legislation for unexpected circumstancgard
the largest metropolitan area power to provide modern public goods requiring new
governance tools. For example, there were problems after the state supreérag cour
Ohio imposed strict general legislation for municipalities. Legidats well as
municipalities, lost the ability to obtain individualized legislation through génera
legislation by class. When this practice was stopped by the court, theasesrtbat
applied to Ashtabula also applied to Cleveland. With such wide differences in the

municipalities in the mandated class (all cities greater than 5,000 populatioity, a st
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general law was not a stable outcome. Neither small cities nor laegevedre

satisfied with the singular set of laws.

3.4  General Legislation with Home Rule

The problem with strict general legislation is that the set of laws by ohay
not be the best fit for all municipalities in the class. A grant of home rule gave
municipalities which were not well served by general legislation the option of
adopting their own charter. Municipalities who were content with the geaeral |
would remain subject to the general law.

The same problems which were solved using general legislation could be
solved by general legislation plus the option of home rule. This combination solved
the numbers problem, the issue of judicial decision-making, and the problem of not
being able to maintain the logroll. The adoption of home rule as an alternative to
general legislation solved the problem of heterogeneity across muniegalit
municipalities were not similar within a class, then general legsldéty class was
not ideal. Home rule gave municipalities the ability to once again have indizieal
legislation. However, instead of this individualized legislation being datechiby
the legislature, it would now be determined by the municipality itself.

Compared to the case of strict general legislation, municipaligesedier off
having the option of home rule if needed. However, in order for home rule to be a
stable outcome, it must be politically viable as well. Municipal legislai@ svilling
to cede their chartering power to municipalities if they have alreffelstigely lost

the ability to pass municipal legislation at the state level. Legisha@mmsto be
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reelected. If they cannot pass legislation for their municipalityeastate level, it's

best to give control to their constituents instead. The movement from specialtto stric
general legislation was driven by the declining ability of municipaslawrs to

maintain a coalition to pass special legislation. The movement to general
incorporation with home rule resulted from the loss of a coalition combined with
heterogeneous municipalities, which provided an environment where home rule is a

viable solution.

3.5 Are Outcomes Socially Optimal?

The options of special legislation, general legislation, and home rule are
possible ways for states to organize the state-municipal relationship. Urider ce
conditions, these options are also politically viable. However, while one of these
solutions may represent an equilibrium for a state, it is not necessardiysoc
optimal.

One of the potential problems associated with special legislation is the
principal-agent issue. Consider the case where the municipality is the primclpal a
its legislator is the agent. The municipality may have difficulty in ntakure its
legislator carries out an agenda that is best for the municipality. Tikktegs
optimization problem may differ from the municipality, as the agent migbtlze
concerned with reelection or keeping other influential groups appeased. Téhe sam
concern arises if we consider the state acting in aggregate as the dgestatéd may
have different opinion about what is best for the municipality, and may pursue

policies that run counter to the municipality’s actual preferences.
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If the principal-agent problem exists, it is unlikely to be solved by ang-stat
level legislative changes. By definition, the principal-agent problem deastaise
the agent is pursuing policies that run counter to the principal’'s optimal agenda. In
this example, the legislator is unlikely to relinquish this power, because there is
obvious gain to him from adopting policies counter to what the municipal prefers.
Thus, if there does exist a principal-agent problem, any legislativeark is

unlikely to be socially optimal.

3.6  Regional Differentiation

States have chosen to pursue different combinations of special legislation,
general legislation and home rule over time. Factors influencing thésiaecange
from demographic changes to shifts in political power to the historical patér
local governance in the state. Some factors, such as the settlementgratter
resulting governance structure, are shared by all states within a ¥&dfon.
example, the initial form of local government in New England was different the
South and also the West. In New England, towns were the predominant form of local
government. As Snider points out, towns were created as a function of how the land
was settled. Settlement was formed in compact communities, usuallyecenter
around a churcf® In contrast, states like Virginia and Maryland were settled based

on the economic unit of the plantation. In these states and others in the south, local

% Richardson (1984) examines the relationship beivlee settlement patterns and school systems.
He finds regional diversity in school governancasdd on whether the state and local school official
are elected or appointed. Richardson relates rdetbbschool governance to established practices in
municipal governance, and explains how municipakgoance is related to how the region was
settled.

% Snider (1957), p 51 and Richardson (1984), p 189.
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matters were often handled by the plantation owners, with formal government
provision of public goods being provided by counties. The different forms of local
government had implications for how the states constructed a constitutional
framework for local governance. If we compare states without regard tmsegie
may overlook important differences.

To illustrate the potential problem by looking simultaneously at states in
different regions, consider Ohio and Arizona, states that both passed home rule
legislation in 1912. The motivation for home rule was different in these states, some
of it due not just to differences in the states, but differences in the regionsehey a
located in. Ohio, established in 1803, was a Land Ordinance state. The Midwest
region was settled by farmers moving from the original colonies. Earlgrsatil
these relatively densely populated states often brought with them ideas about how
local government should be organized. From the beginning, there was interest in how
the new states of the Midwest should organize their system of local govesnaraht
the prescriptions were often based on settlers’ previous experiences with local
government in New England or in the Mid-Atlantic. The Southwest as an entire
region was settled very differently than then Midwest. As Bridges points out in
Morning Glories the cities of the Southwest were reform cities from early on. The
reformers were “new elites” who had moved recently out West and were not
burdened by formal political machines or the third party sySteBecause of the

regional differences in settlement, the mechanism by which home rule wasdathopt

" Bridges (1997) points out that the southwest wiasesomer to national politics. The new states of
the southwest did not have well established palifi@rties, and nothing resembling a political
machine. As a result, the reform movement wasdbssit targeting the entrenched politicians (as it
was in the Northeast) and more about targetingrtéutional structure, p 54-55.
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Arizona in 1912 was very different than the process of adoption in Ohio. Arizona
included home rule in its first constitution, a function of the reformists who had
recently settled there. Ohio adopted home rule over one hundred years after it
became a state. Home rule in Ohio was function of citizens who were iateirest
establishing a formal state-municipal relationship, but required expeatizanto
find a common system that worked for everyone. Because of regional differences
factors such as the pattern of settlement, Ohio and Arizona are not the best
comparison state for each other. The best comparison group is likely a $testess ¢
neighbors.

By looking at each region individually, we control for shared charactsristi
and mitigate the inherent differences we see across regions in the Uatesd S
Some regions as a whole have been more active in pursuing certain constitutional
changes than others. However, differences remain in what states do withiona regi
The following discussion gives a sense of the similarities and differenties stiate-
municipal relationship within each region. Assignment to region was based on the

pattern of settlement, timing of statehood, and geographic location.

3.6.1 Original Colonies and Cessions

Delaware (1787), Pennsylvania (1787), New Jersey (1787), Georgia (1788),
Connecticut (1788), Massachusetts (1788), Maryland (1788), South Carolina (1788),
New Hampshire (1788), Virginia (1788), New York (1788), North Carolina (1789),
Rhode Island (1790), Vermont (1791) [from NY and NH], Kentucky (1792) [from
VA], Tennessee (1796) [from NC], Maine (1820) [from MA], West Virginia (1863)
[from VA]

This group includes the thirteen original colonies and states formed directly

from them. These states are different from others in the Union by virtuerof the
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colonial history. Local government legislation in the colonies was established
piecemeal as the demand arose. Municipal charters were granted biptiia co
governor and were often commercially orientedn the mid 1700s, the municipal
corporation evolved from a commercial operation to a formal recognition of a
residential community. At the time when the United States was founded, there were
many municipal charters given by special decree as well as locahgoyMat customs
and procedures that were generally accepted praélicBsus, original constitutions
in these states often remained silent on local governments and allowed for the
continuation of established governance structures and corporations. Citizensdss
that in the small towns of New England and the villages of New York, business could
proceed as usual. This tacit relationship between the state and local govevasent
not a problem in the late Pand early 19 centuries. As Weiner writes, “until the
Civil War, the municipalities had not become the rich source of spoils that they have
been since®

The implicit decentralization of local power resulted in problems with
constitutionally formalizing the state-local relationship. Of the egghtates in this
group, only five have adopted constitutional home rule provisions for municipalities
by 2009. Maryland granted Baltimore city and county home rule authority in 1914,
later granting home rule to all municipalities in 1954. In 1949, the legislature of
Pennsylvania gave all cities with more than ten thousand residents the option for a

home rule charter. West Virginia allowed home rule for cities with more tn t

% Viteritti (1990), p 224.

% Some were specific statutes, others were jusgrézed by the governor and general assemblies of
individual states.

10wWeiner (1937), p 559.
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thousand residents in 1936, and Rhode Island opened up the option for every city and
town in 1951. In 1953, Tennessee granted home rule to any municipality. The lack
of home rule adoption should not be taken as an indication of lack of interest or need.
Rather, in some cases there were too many entrenched interests, and sthtest coul
pass home rule even after decades of trying.

We can explore the varied solutions for creating a constitutional relationship
between state and local governments by considering separate clusteiessdiNaa/
England, South, and Mid-Atlantic) within the same region. While some regions
pursued a wider variety of options, in all regions states made institutloriaés
over time in the order presented in Table 2. First consider the New Englasd stat
Constitutions in these states were silent on all matters of local govemumgihthe
late 19" century, and only in the 1960s did they adopt constitutional mandates of
general legislation for cities. Some states did adopt general tegidiar private
corporations in the late Tand early 28 century, but these measures explicitly
excluded municipalities from the call for general laws. In 1877, Connecticut
prohibited municipal aid to private corporations. This was the only measure referring
to local governments until 1965, when the state called for the organization of cities by
general law. Similarly, New Hampshire had no measures until 1877 when the state
prohibited municipal aid to private corporations, and then in 1966 mandated general
laws for the organization of cities. Maine did not address the issues of local
governments until they passed general incorporation legislation, which excluded
municipalities, in 1875 and imposed municipal debt limits three years later. Rhode

Island was also slow in changing its constitution, adopting general incooporat
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measures in 1892, then changing nothing until 1951. And, while not in the New
England region, Delaware, like other New England states, has only adopteal gener
incorporation, excluding municipal corporations, which was passed in 1897.

The second group within this region is the Southern states who were part of
the Confederacy and wrote new Reconstruction constitutions following the/zGvil
The Civil War and reconstruction were an exogenous shock to the constitutional
process that allowed these states to reconsider the state-locahséligi Before the
Civil War, neither North Carolina nor South Carolina had a constitutional provision
with respect to local governments. In their 1868 constitutions, both stateksfoalle
general incorporation laws and the restriction of debt and taxation of municipal
corporations. South Carolina began prohibiting types of special legislation in 1896,
including no special act for municipal corporations. In 1916, North Carolina
extended general incorporation to municipalities and incorporated additioaslcdre
prohibitions on special legislation. The 1868 constitution of Georgia only mentioned
that the General Assembly may grant the power of taxation to county authanitie
municipal corporations. The state of Georgia has remained silent since then on any
matters concerning the incorporation and organization of local governments. In 1870,
Tennessee passed a new constitution which states that only generaétavts be
passed, specifically mentioning that corporations should be provided under general
law. The Tennessee constitution does not specify whether municipal corpoaations
included or excluded from this general provision. Tennessee did not include any
further constitutional changes regarding local government until home ralpasaed

in 1953.
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The third group in this region is comprised of the states in the Mid-Atlantic.
Within this group of states we find the most struggles in the process of adopting the
most suitable state-municipal framework. In 1846, New York was one of the firs
states to prohibit special legislation for private corporations. Over Kidiftye
years, New York passed a municipal debt limit and prohibited other special laws in
1874 and included general laws for the organization of cities in 1894. Maryland
prohibited an assortment of special legislation starting with its 1864 coiestittt
which also provided for the organization of cities by general laws. The Peamisyl
constitution of 1874 addressed the state-local relationship at length, including
prohibition of special legislation for the incorporation and regulation of the affairs o
municipalities, municipal debt limits, and the provision of general laws for the
organization of local governments. In 1875, New Jersey adopted numerous
prohibitions on special legislation, including the regulation of the affairs ofd¢@nd
counties, in addition to passing its legendary liberal general incorporation
legislation!®? In its initial constitution of 1863, West Virginia had nothing with
respect to local governments. But by 1872, the state incorporated a variety of
prohibitions on special legislation, including regulating the affairs of local
governments, as well as imposing limits on municipal debt and general laws for the
organization and incorporation of municipalities. While lacking any constitutional

rules for local governments until 1891, Kentucky then started defining thdstate

191 Maryland included prohibitions of special legigat for individuals, corporations, elections,
schools, highways, and the rate of interest.

192 1n New Jersey, corporations were now allowededdsmed no matter the residency of the
incorporators or the primary place of business,thegt had diverse options for their internal
governance structure. Starting in 1875, and tHiaugeries of acts from 1888 to 1896, New Jersey
gave private corporations additional economic Bdity.
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relationship. Included in the 1891 constitution was the organization of municipalities
by general laws and municipal debt and taxation limits.

An interesting element of this Mid-Atlantic region is that home rule was
pursued early on in New York and Pennsylvania, but failed to gain footing. In the
1870s, both states appointed commissions to consider plans for reforming the
municipal system, as they had large and mid-size cities that saw the oppstunit
home rule would provid&® However, the recommended measures to decentralize
control to local governments failed to pass the state legislatures. Théimstvas
not universally appealing to the varied political interests. Even afterfekv
declared it had home rule in 1924, it was only in name. Cities could still not charter
themselves, and were forced to go through the state legislature to chaegepri
elements of their charters such as their form of organization. McBain rexhai
implications of these attempts, noting that they give “a large measueedbfn
from positive interference but almost no measure of opportunity for constructive loca
action.™®® States in the Mid-Atlantic region toed the line between centralized and
decentralized control of municipalities. While states in this region sapotieatial
efficiency gains from granting municipalities greater choices thrdwagne rule, the

power was not readily transferred from the state to the municipalities.

3.6.2 TheOld Northwest

Ohio (1803), Indiana (1816), lllinois (1818), Michigan (1837), lowa (1846),
Wisconsin (1848), Minnesota (1858)

193 Oberholtzer (1893), p 94.
104 McBain (1915), p 10.
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The Land Ordinance of 1785 and the Northwest Ordinance of 1787 allowed
for the creation of new states in the area north of the Ohio River and east of
Mississippi River. Within these boundaries, Ohio, Indiana, Illinois, Michigan and
Wisconsin were created. The ordinance provided a path to statehood for territories
not part of the original colonies. The territory had a common form of settlement.
Land was surveyed into 6 mile square townships and then divided into 36 sections to
be sold at public auction. Minnesota and lowa were part of the Wisconsin Territory.
While not part of the initial Northwest Territory, the states were formeal Snilar
land grant and in a consecutive time period. All were created as public land states
which meant that the states were created out of the federal governments publi
domain. The federal government also passed enabling acts, which authorized the
inhabitants of the former territories to form a constitution and a state goeetn
After drafting a state constitution, Congress passed an act statitigetheatritory had
formally become a staf8 The new constitutions of these public land states often
drew on other states’ constitutions, especially those where the citizens adgye
lived. In the case of the Old Northwest, settlers were often from Newrithgtel
the Mid-Atlantic. Starting with Ohio, these new constitutions incorporateceeksm
from their previous experiences and also reflected the new identity of ikeryer

Three of the seven states in this group adopted home rule legislation in their
state constitutions by the early"™?€entury. Minnesota granted home rule to any city

or village in 1896, followed by Michigan in 1908 and Ohio in 1912. These three

195 For example, Jefferson signed the Ohio Enablingadpril 20, 1802. The Ohio constitutional
convention met in November 1802. Ohio presenteit tiewly written constitution to Congress in
December. Congress formally passed an act on &abt9, 1803 “stating that the citizens of Ohio
had adopted a constitution in accordance with 8@21Enabling Act and the said state had become
one of the United States of America.” <http://wwhi@historycentral.org/entry.php?rec=523>
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states passed some of the most generous home rule in the country as there were no
population restrictions. In all three states the municipal home rule chadéo be
consistent with and subject to the laws of each state. One noticeable difference
among the states was that constitutional home rule in Michigan was not self-
executing. The constitution enabled home rule to exist, but general laws had to be
passed by the state legislature to determine how municipalities could émascea

rule charter. This initial act was passed by the Michigan state legesiatti®09.

The Minnesota and Ohio provisions were self-executing, and, thus, the home rule
provisions in these constitutions were more extensive, laying out the role of the board
of freeholders in drafting the charter and defining how a charter could be approved
and amende’® Wisconsin passed constitutional home rule legislation in’?933

lowa in 1968, lllinois in 1970 while Indiana passed a law in 1980 granting limited
home rule privileges.

The late adoption of home rule legislation does not mean that Wisconsin,
lowa, lllinois and Indiana were overlooking local governments. These statles ma
substantive constitutional changes between 1848 and 1871 to more clearly define the
state-local relationship. In 1851, Indiana was the first Midwest state to have
comprehensive constitutional changes with respect to municipalities, aidithe

prohibit special laws across a wide range of issues. The state provided fait gene

1% Minnesota required four-sevenths to pass, Ohiaired a majority.

197 There was a type of constitutional home rule ameent passed in 1924, however it only gives
power to determine “local affairs and governmeubjsct to...enactments of the legislature...as shall
with uniformity affect every city or every villag€Article XI, Section 3). This amendment only
applied to cities and villages, not towns. Howetlee League of Wisconsin Municipalities has
pointed out that “the courts have recognized tleaabse almost every municipal activity has some
statewide effect, matters that are local affairy mlao be matters of statewide concern,” and thues t
home rule powers are limited. See the League st@¥isin Municipalities’ Handbook for Wisconsin
Municipal Officials.

62



incorporation, instead of special legislation, for both public and private corporations.
lowa began reforming state-local relations in 1857, prohibiting specialdegisfor
the incorporation of cities and towns while mandating general laws for the
organization of corporatiort§? lllinois, in its new constitution of 1870, followed the
lead of Indiana and lowa and prohibited special legislation for all corporatnmhsas
a replacement, provided general laws under which both public and private
corporations could be organized. lllinois specifically prohibited speciald¢igis
for regulating county and township affairs and changing or amending therabfart
any municipality. In 1848, Wisconsin adopted general legislation for corporations
without banking privileges in addition to calling for one system of town government,
as “uniform as practicablé® In 1871, Wisconsin amended its constitution to also
prohibit special legislation for the incorporation of municipalities and the amendme
of their charters. The striking observation is that within these four states
additional constitutional changes were made with respect to municipalitiés
Wisconsin in 1924, lowa in 1968, lllinois in 1970, and Indiana in 1984. While these
four states did not adopt home rule early on, they still followed the progression of
first prohibiting special legislation and then incorporating general |¢éigisl&or
municipalities.

During the same period from 1850-1881, Minnesota, Michigan and Ohio were
relatively quiet with respect to constitutional changes for local govantsn
Michigan adopted a new constitution in 1850, including a general incorporation

provision, but specifically excluding municipal corporations. The followiray,ye

108 1857 Constitution of lowa, Article VIII, Sectiondbesn’t identify whether the general law only
applies to private corporations, or if it also exte to municipal corporations.
1091848 Constitution of Wisconsin.
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Ohio also wrote a new constitution which required general incorporation and
additionally provided for general laws for cities and villages. Minnesotaevaroew
constitution in 1857, but excluded municipalities from its prohibition of special acts
of incorporation.

While almost all of the Midwestern states provided general incorporation laws
for private corporation.® they differed with respect to when they began prohibiting
special legislation for municipalities. Initial legislation prohidispecial acts of
incorporation, with the exception of municipalities -- lowa (1846), lllinois (1848),
Wisconsin (1848), and Minnesota (1857). The prohibition on special legislation was
extended to municipalities by Michigan (1850), Indiana (1851), lowa (1857), lllinois
(1870), and Minnesota (1881). The first states to extend this prohibition to
municipalities, Michigan and Indiana, were the two states that simaiialye
prohibited special laws for private corporations.

The constitutional histories of Indiana, lowa, lllinois, and Wisconsin, suggest
that these states that did not pass home rule early in theeR€ury on were able to
establish a state-local relationship that found balance in uniform constitutional
regulation for local governments. Home rule was not the early solution in these four
states. By 1881, these states had imposed municipal tax and debt limits and
prohibited special legislation for municipal incorporation. In contrast, thesstae
were earlier home rule adopters did not find a solution with general constitutional
provisions for municipalities. For some reason, general laws for the organization of

cities were not sufficient in Minnesota, Michigan and Ohio. These statesdéem

19 Minnesota never had an explicit grant. The oftates all passed constitutional provisions between
1846 and 1851: lowa (1846), lllinois (1848), Wissitn(1848), Michigan (1850), Indiana (1851),
Ohio (1851).
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have used home rule as a supplementary institution to meet the heterogeneous needs

of their municipalities.

3.6.3 The Old Southwest

Louisiana (1812), Mississippi (1817), Alabama (1819), Missouri (1821), Arkansas
(1836), Florida (1845), Texas (1845)

Like the Old Northwest, the Old Southwest was also comprised of public land
states:™* Similar to their northern counterparts, these states also had the opportunity
to draft their initial state constitutions. The citizens of the Old Southwestlads/
on their experiences from their original home states, usually the southern §tbeap o
original colonies. As noted before, the constitutions of the original southern states
had very little to say with respect to municipalities, most likely due to théHaic
municipal governments were not as important as county governments in the south.
This type of institutional arrangement (or lack thereof) persisted in the new
constitutions of the Old Southwest.

The example of home rule illustrates the difference between the Old
Southwest and the Old Northwest. Missouri was first state in the country to pass
home rule, when in 1875 it granted cities with populations of more than one hundred
thousand that power. However, the only other state in the region to ever grant home
rule was Louisiana in 1974. Lack of home rule was just one aspect of the déferenc
in the state-municipal framework; the Old Southwest also differed in when they

prohibited special laws and implemented general legislation. Despite tllediac

M1 The exception is Texas, which was an independeptRic that was annexed by the United States
in 1845.
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these states were less likely to pass home rule, the prohibition of specialiegi
still always came before or with the mandate of general legislationdarcipalities.

Prior to the Civil War, only a handful of southern states addressed local
government issues in their constitutions. Louisiana, in 1812, called for public
election of municipal officers. In 1839, Florida authorized counties and towns to
impose taxes for county and corporation purposes. Additionally, these two states
were the only ones in this group to specify how corporations were to be organized.
Corporations were not to be passed by special act in Florida, starting in 1839, unless
two thirds of each house agreed. The state began mandating general laws for
incorporation in 1839. First, these laws only protected churches, but in 1861 the
mandates were extended to towns, literary, scientific, benevolent, andymilita
institutions. In 1845, Louisiana called for general incorporation laws for all
corporations, except banking, and prohibited special acts of incorporation, except for
political or municipal entities. It is not surprising that Florida and Lousslead a
very different constitutional structure, as the states had very differentaloloni
histories*? In 1865, the constitution of Missouri prohibited special legislation for
individuals, special incorporation for private corporations, special incorporation for
everything but large cities, as well as special legislation rel&titaxation and public
officers.

Reconstruction constitutions were drastically different. Alabama (18@7) an
Arkansas (1868) set municipal property tax limits of 2% in addition to callindpéor

organization of cities by general law. Six years later, Arkansas addediaipal

112 Both states under Spanish rule prior to being #idthias states. Spain had created a system ef larg
parishes for ecclesiastical administration; Louigi&ept the termination of parishes as their
designation of a county. James (1921), p 104.
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debt limit of 3 mills on the value of taxable property, while Alabama added mpahici
debt limits according to population in 1901. The only other state to place
constitutional restrictions on municipal finances was the tax limit impoged b
Louisiana in Louisiana 1878. The 1868 constitution of Mississippi lacked any
measures to define the state-local relationship. But, its 1890 constitution inttoduce
provisions that made it comparable to other states in the country, containingpa call
general incorporation, the organization of cities by general laws, and many

prohibitions of special legislation.

3.6.4 West
California (1850), Oregon (1859), Nevada (1864)

These Western states were settled early and were admitted befend thfe
the Civil War. All three states had home rule by 1924. In 1879, California granted
home rule to cities with more than one hundred thousand residents; in 1892 the state
extended the privilege to municipalities with more than thirty-five hundred réside
In 1906, Oregon allowed home rule in any municipality, and Nevada gave the same
decentralized control in 1924. The home rule clause in the Californian constitution,
described in detail earlier, incorporated specific provisions on charter ceimmis
adoption, and amendment process. Oregon and Nevada had different clauses, with
each constitution entrusting the state legislature with providing the exahdbgaime
rule. Oregon simply said that every municipality has the “power to enact and amend

their municipal charter...but such municipality shall...be subject to the provisions of
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the local option law of the state of Oregdi®”Nevada had non-self executing home
rule, with the constitutional grant providing the state legislature with the ayttwor
pass a home rule act.

In their first state constitutions, both Oregon and Nevada included
prohibitions of special legislation for individuals; corporations; rights, privilegels
duties; legal proceedings; highways and public grounds; taxation; and eledtions
1879, the new constitution of California included prohibitions in these same
categories. The California and Nevada constitutions both prohibited special
legislation for municipalities and called for general laws for the orgaoizaf
municipalities. Oregon’s constitution did neither, providing such provision only for

private corporations, not public ones such as municipalities.

3.6.5 West Central
Kansas (1861), Nebraska (1867), Colorado (1876)

This group of states in the middle of the country all entered the Union in the
1860s and 18705 Colorado was the last state admitted to the United States until a
large group of states entered in 1889. These decades were defined by the Civil Wa
Despite earlier tension and controversy in the Kansas and Nebraska igsHall
three states were admitted as free states. Even though slavery wasnittéghér
Kansas, the difference in attitudes and controversy over the topic of slavehaugay

influenced the structure of their initial constitution.

1131859 Constitution of Oregon, 1906 Amendment, Aetil, Section 2.

114 Other states to be admitted in this time frameaviégvada and West Virginia.

15 The Kansas-Nebraska Act of 1854 repealed the Mis&mmpromise and allowed the people of
the territories to decide for themselves whethavesly would be allowed.
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Colorado and Nebraska adopted home rule provisions in 1912, with Colorado
extending the privilege to any municipality with more than two thousand residents
and Nebraska allowing all municipalities with more than five thousand residents the
opportunity. Both were self-executing and contained the traditional list of
requirements, including specifications of how a charter was to be drafted, voted on
and amended. Kansas did not pass a home rule amendment until 1960, finally
granting all municipalities the right to adopt and amend a home rule charter.

All three states have always included a call for general incorporatianand
for organization of cities by general laws. However, there is a marKecedce
among the states with respect to the constitutional prohibition of special legislat
Nebraska and Colorado include many explicit areas where special legislatinot
be enacted including judicial, municipal, corporate, and individual law. Kansas, on
the other hand, simply says all cases where a general law can be machbbgppid
special law shall be enact&. While other states include a similar clause, it is
usually supported by specific areas where special laws are prohibéethgimg any
subjective decision about whether a general law could be made applicable or not.
The hesitation by Kansas with respect to home rule and special legis|atimnced
centralized control, and may have resulted from concerns of the varied political

interests within the state.

3.6.6 Northern Territory

North Dakota (1889), South Dakota (1889), Montana (1889), Washington (1889),
Idaho (1890), Wyoming (1890), Utah (1896)

116 1859 Constitution of Kansas, Article II, Sectioh 1
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This group of states was admitted to the Union within an eight year period,
and all were located in the North-Northwestern part of the country. Whike dher
social and economic differences across these states, including importansisdues
as religion and agriculture, they all entered the Union in the same era. Alsef the
states drafted new constitutions in a period when local governments in neighboring
states and out east were taking a more prominent role in providing public goods.
While they all drew on the constitutions of existing states, they ended up strgictur
their new constitutions in different ways.

Washington was the only state to incorporate home rule in their initial state
constitution. Its constitutional convention, held in 1889, drew on the constitution of
California'*” Convention members saw the success of home rule in certain cities in
California and wanted to preserve it when drafting their new constitution.
Washington’s provision allowed any city containing more than twenty thousand
residents the opportunity to enact a home rule charter. Small changesadere m
from the California text; most notably, amendments could be made as often as
proposed and only a majority was required to pass them. No other state in this group
adopted home rule legislation until South Dakota (1963) and North Dakota (1966).
The two states had quite different home rule clauses. South Dakota looks very
conventional, specifying how a home rule charter would be drafted, voted on and
amended. North Dakota, on the other hand, had a non-self enforcing home rule

provision, and, thus, the constitutional text is limited. The one thing the Dakotas had

17 Oberholtzer (1893), p 92.
H18\Washington expanded its home rule provisions t@coities with more than ten thousand residents
in 1964.
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in common was that they both state that home rule municipalities have “any power or
function which the legislative assembly has power to devolve upon a non-home rule
city or village.”™*®

A common element across all states in this group is the extensiveness of the
prohibitions on special legislation, which rival any other state in the Union. These
constitutions were written at a time when concern with corruption and special
interests within sub-national governments was rising in importance. This group of
states took bold measures to prevent special interests from overtaking wigir ne
created polities. Special legislation was prohibited in areas such as tha judic
system, local governments, government officials, grants of incorporationg publi
schooling, and chartering or licensing ferries or tolls. Even the boundaries they set

with respect to municipalities are specific. For example, all statdddhat have

municipal debt limits, and all states call for the organization of citiegebgral law.

3.6.7 Southwestern latecomers
Oklahoma (1907), Arizona (1912), New Mexico (1912)

Arizona and Oklahoma included home rule in their initial constitutions.
Arizona granted it to municipalities with more than thirty-five hundred residemts
Oklahoma to municipalities with more than two thousand. New Mexico did not have
home rule until 1970 when they allowed any municipality the option of adopting and
amending their own charter. In all other respects, the three initial coiosti of

these states appear similar. All have explicit prohibitions on certain types of

1191889 Constitution of North Dakota, 1966 Amendm@ticle VI, Section 130. Similar phrasing
found in 1889 Constitution of South Dakota, 1963ekmiment, Article X, Section 5.
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legislation and establish municipal debt limits. The difference is that Okkadoes
not establish general incorporation legislation. New Mexico does not eyplicit
provide general laws for the organization of municipalfitfefiowever it does

prohibit special legislation for the incorporation of municipalities and the amendme

of their existing charters.

3.6.8 Last Statesin the Union
Alaska (1959), Hawaii (1959)

The last two states to enter the Union are Alaska and Hawaii. The
constitutional framework in these states should not be seen as the optimal solution
just because they are the most recent and could learn from other statdsdsnisthe
constitutions of Alaska and Hawaii represent solutions for how states strilngture
state-local relationship in the new federally-dominated governanatusgu

The initial constitutions of Alaska and Hawaii included only two features in
relation to special legislation, general legislation, and local governmeats. B
granted home rule for municipalities and called for the organization of cities by
general law. These states apparently did not think it essential to constilytiona
protect individuals, private and public corporations from uncontrollable special

legislation.

120 New Mexico just provides for the organization ofmorations by general law. 1911 Constitution,
of New Mexico, Article XI Section 13.
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3.6.9 Observed Regional Trends

As the eight individual regional narratives show, there is great variation in the
constitutional histories both within regions and across regions. Table 4 traagks whe
each state passed special legislation for corporations, generktiegifor
corporations, special legislation for other purp&Sebroad calls for general
legislatiort??, special legislation for municipalities, general legislation for
municipalities, and constitutional home rule.

One important pattern appears in the regions where states entered the Union
later, specifically the West, Central, Northern Territory, Southwest arichte
regions. In this group of states, most states address all three categopesafmons,
general, and municipalities) at the same time. Also, most states indps@ohibit
special legislation and call for general legislation in their states aemtiyr
Because there is no variation across categories, and all categoeesdderssed in
the first constitution, it is hard to tell why these states incorporated theasures
into their constitutions. The most likely reason is that states could see what othe
had been doing over the previous one hundred years. Learning through this
laboratory of federalism, states chose the best set of institutions giwen the
preferences. One important state that differs from this pattern of universally
addressing all categories at the same time is California. Caliisraiso the oldest

state in this group, with its first constitution written in 1849. The original Caldor

2L include all of Binney’s (1894) categories, excip corporations or municipalities, in this
category. Examples include individuals, highwaysc#ons, officials, the interest rate, and legal
proceedings.

1221 yse Binney’s definition of a broad general riesibn, which include provisions such as “No
special law shall be enacted....in cases which areigeed for by a general law,” “No local or special
act,” or “In all other cases where a general lawloa made applicable, all laws shall be generalodind
uniform operation.” See Binney (1894), p 174.
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constitution prohibited special legislation and called for general law®fporations.
In the next constitution, written in 1879, California extended the prohibition of
special laws to cover many other categories, including municipalities.pdttern of
addressing private corporations first and municipalities and other issues late
just seen in California. This pattern links California to other states partycuidahe
Old Northwest.

States in the Old Northwest did not solve everything at once. In this region,
measures for corporations were often included in constitutions before anytisng
done for municipalities and other special issues. At a later point in time, aywhe
from eleven to fifty-nine years later, states prohibited special laws rodated
general laws for municipalities and other categories. The exception$iarar@
Indiana which adopted provisions for corporations and municipalities at the same
time. The story of states in the Old Northwest and California indicates that
corporations and municipalities posed separate problems for the stateUesgisial
were thus addressed at separate times. The timing of the constitutiosiatimgifor
corporations and municipalities indicates a similar trend from special &vajen
legislation. The temporal pattern is consistent with the framework preserntadle
2. But the measurable gap in when the constitutional changes were made suggests
these were probably two very different organizational structures which were
undergoing changes at different points in history.

The idea that private corporations and municipalities are two distinct
organization structures that were addressed in constitutions at separatendomgs |

is especially evident in the oldest states, those in the Old Southwest and thalOrigi
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Colonies. The sequential pattern of corporations first and municipalities second is
still evident in these regions. Most states address the issue of corporatariatime

in the nineteenth century. However, wide variation is seen with when and how states
in these two regions address municipalities and other special issues. As discusse
before, there are reasons which can help explain differences in sthatesspect to

how they handle local governments. It is still interesting, however, that tliest ol
states in the Union differ so much in how they handled (or ignored) issues of

municipal special legislation as well as broader issues of special laws

3.7  Constitutional Changes within Region: A Case Study of the
Midwest

While there are general trends across regions, the detail for whyicptatés
adopted particular changes is uncovered by looking within region. By controlling for
the shared characteristics, it is easier to recognize demographicticapohianges
that may result in constitutional changes.

In the Midwest, three states adopted home rule early (Minnesota, Michigan,
and Ohio) while the other four (lllinois, Indiana, lowa, and Wisconsin) chose not to
adopt home rule until later in the®@entury. This chapter has considered conditions
under which special legislation, general legislation or home rule is a rkelge li
outcome. In taking a closer look at the states which did not adopt home rule early
on, there are two striking similarities: (1) all prohibited special |etysidor

municipalities by 1871, and (2) none included a constitutional provision calling for
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general legislatioh?® There may have been general laws which were established by
the state legislature, but general laws for the organization of muniieipalias never
mandated by the constitution. These four states solved their issues with special
legislation by constitutionally prohibiting special laws for municipedit The lack of
early home rule indicates that either it was not an economically optimabsotutit

was not politically possible to adopt such a measure.

The variation in states’ choices within the Midwest can provide an
opportunity to see if the history if consistent with the theory. The theoretical
argument of why a state is more likely to adopt home rule is dependent on the
appearance of problems with implementing special and general legislation. By
identifying when these potential problems actually arose in statesveheek to
see if these states changed their constitutions in the way theory would suggest.

One component of maintaining special legislation was the logroll. Without
the ability to sustain a coalition of votes, legislators cannot be assured that thei
special incorporation proposals will pass. The ability to maintain a logroll can be
affected both by increased in the size of the legislature and also changes in the
composition of the legislature. In the last half of the nineteenth century, changes in
apportionment affected both of these dimensions. Constitutional changes were made
by states to increase the number of legislators. Changes were also madestp the
legislative seats were allocated, with states moving to a systera géegraphic

units, such as counties, were all guaranteed a representative. This change from

1231n 1848, Wisconsin included a measure callingafémearly uniform” system of town government.
In Wisconsin, towns are distinctly different frorties and villages. 1848 Constitution of Wisconsin
Article IV, Section 23. In Wisconsin, cities anitlages are incorporated areas, whereas townsare t
remaining areas of the county that are unincorpdraSee
http://www.wisctowns.com/what_is_a_town.html.
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population based system of representation to one which also incorporated a
geographic component increased the representation of rural voters in sttilegis
and reduced the representation of urban voters and municipalities.

The changes in number of seats and methods of apportionment for the seven
states in the Midwest are summarized in Table 5. The number of represesraative
senators is often not a specific number, as seats were signed based on population or
the number of geographic units, both of which varied in number over time. The
method of apportionment is categorized in Table 5 as either “By Pop”, “Pop by Unit”,
or “By Unit”. If there is nothing recorded under apportionment, the constitution was
not clear on how the state apportioned seats. The category of “By Pop” represents
apportionment based solely on population. After a census was taken or an alternative
enumeration was completed, senate and representative districts would be di@dvn ba
on population. Seats would then be allocated to those senate and representative
districts. The category of “Pop by Unit” is similar in that it allocatests based on
population, but instead of drawing new districts, seats are apportioned based on
counties. In this case, the role of the geographic units partially factors int
apportionment because seats can not be split across counties. The last category of
“By Unit” indicates that geographic units, in this case counties, arergearhat least
one seat.

As can be seen in Table 5, the number of states legislators increased over
time. The number of legislators was often based on population; as population
increased, the total number of legislators increased. Constitutional changes whi

increased the number may have been a proportional response to ongoing population
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increases rather than a response for political reasons. The constitutionakchange
which switched apportionment from a population basis to one where each county was
guaranteed a seat was more likely a political response. Representatidoias
geographic units was a way for rural areas to preserve power in thetlegidighey
were losing seats to the growing urban population. Three states made thisswitch t
guaranteeing representation for each county: Ohio in 1903, lowa in 1904 and
Michigan in 1909. Figures 3-5 show the timing of these institutional changes in
relation to the change in the rural population. All three of these provisions which
preserved representation from rural areas were implemented just asathe r
population stopped growing.

The three states which significantly overhauled the method of apportionment
did so as the growth in rural population stagnated, and rural legislators faced the
prospect of losing power within the legislature. By preserving power through
apportionment by counties, rural legislators took away seats that urbandegisla
would have otherwise had. The loss of potential seats for urban legislators mieant tha
it would be harder to maintain a coalition of like-minded urban legislators to help
pass through each others’ proposed special legislation. As discussed eahlire wit
loss of a coalition to pass special legislation, legislatures had two options. If
municipalities were relatively similar, general legislation Imilge able to fit the
homogeneous needs. However, if municipalities varied widely, it made sense to
decentralize control and allow municipal governments the ability to selfigovdre
three states here make up a very small sample of states with a poterdiahtpgr

problem. However, simple statistics suggest that there are noticealblerdiéie
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between the states. Table 6 shows the variances of municipal-level vaaébles t

from the 1902 census, the census immediately preceding the changes in
apportionment. The variables included are those that are important in defining a
municipality and its need$? For all but one variable, lowa has the lowest variance
across its municipalities. The observation that Michigan and Ohio have more varied
municipalities would suggest that these two states would have been more likely to
adopt home rule for municipalities. This was in fact the case, with Michigan adopting
home rule in 1909 and Ohio passing it in 1912. lowa, with its more similar
municipalities, maintained general legislation for municipalitied timi late 28

century. In this simple example, the history seems to be consistent with the theory

3.8 Conclusion

Tracking changes in constitutions allow us to observe when specific
institutions were adopted by several states in a similar way, or iLithstis were
adopted in response to certain prior legislation. Detecting patterns is infarniai
alone can not tell the story of why institutional change occurred when it did.
Additional historical details can add depth to the constitutional history. The observed
pattern between decreases in rural population, changes in apportionment laws, and the
advent of constitutional home rule is striking. However, this analysis is just for a
handful of states, and cannot necessarily be representative of other rédgiens.
still needs to be a well understood universal rationale for why constitutiongeshan

happened across the states.

124 These variables will be explained in more detathie next chapter on the empirical analysis of
home rule adoption.
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In the next section | look exclusively at one type of constitutional chamge: t
adoption of home rule. The sample of municipalities covers 27 states, including all
states west of the Mississippi River and the Midwestern statékhis sample
includes all twelve states that adopted home rule during the initial stagehaintiee

rule movement?®

By not using the other twenty-three states, | am not including any
states from the East or the South. The 27 states in the sample still introduce a wide
range of regional differences. | try to control for these inherent retydraded

differences by normalizing municipal-level data by state averages

125 did not collect data on the original coloniesiahe southern states, as there was no home rule
activity in these regions during this time peridd.1922, Pennsylvania adopted a home rule
amendment, but the state legislature never entittedecessary enabling legislation. In 1936, West
Virginia adopted home rule, followed by New Yorki838. No other state in the east or south
adopted home rule until Rhode Island in 1951. teStim the east and south have very distinct local
government histories which make them inappropaateomparison groups.

126 Missouri (1875), California (1879), Washington 88, Minnesota (1896), Oregon (1906),
Oklahoma (1907), Michigan (1909), Arizona (1912dJorado (1912), Nebraska (1912), Ohio (1912),
Texas (1912).
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4 Home Rule

4.1 Introduction

Between 1875 and 1912, twelve states adopted constitutional home rule for
municipalities. The adoption of home rule legislation allowed municipalities the
option of writing their own charters and the ability to independently deterimaire t
desired structure and functions. The state-level choice to adopt home rule was not a
exogenous decision; it was determined by underlying social, economic and political
changes in each individual state. While the state decision to adopt home rule is
influenced by many factors, this paper explores one possible mechanisma | use
fiscal federalism framework to test whether municipal preferences foe haehave
an effect on the state adoption of home rule.

During this period, home rule was a right granted to municipalities in the state
constitution and implemented by the state legislatt/rén a home rule state, each
municipality decides whether or not to draft its own unique home rule charter.
Municipalities have the default option of adopting a standard organizational form
provided under general state legislation. If we assume the statetlegistdlects
local preferences, states with more heterogeneity across muniegpalay have a
greater desire or need for home rule by municipal governments and should be more
likely to adopt home rule. States that have more homogeneity across local

governments are less likely to adopt home rule because localities aredatisf a

127 | ater in the 28 century, some states adopted statutory homenstedd of incorporating home
rule into their state constitutions. Statutory leomle provisions, like general legislation for
municipalities, are statutes of the state legiséatind subject to amendment or revocation. Fram he
on, the use of the term “home rule” implies comsititnal home rule, not the later version of statyto
home rule.
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uniform general law for municipaliti€$® | test the hypothesis by using a unique
municipal-level dataset to estimate a latent preference for home raadior
municipality and then compare the dispersion of these preferences acrossistates
results consistently show that states with more heterogeneous municedal-le
preferences for home rule adopted constitutional home rule at the state level.

The institution of home rule first appeared during a quite lively period for
local governments. Local governments in the latearal early 28 centuries took
on increased roles and responsibilities. According to Holcombe and Lacombe (2004),
in 1820 local government expenditures were just 13.5% of total government
expenditures. By 1902, that number was 58.8%, and reached its peak in 1913 at 64%.
Wallis (2000) highlights the growing importance of local government vel&ti state
and local governments; in 1840 per capita local government revenues were about
40% higher than state revenues, but by 1900 they were 260% higher. Both Holcombe
and Lacombe and Walllis present these statistics to motivate furtheragiquionto
why and how local governments were growing relative to the other levels of
government. Historians have long noted the significant demographic, economic and
social changes in the late™@entury. Part of the growth in local level governments
can be attributed to changes like the rapid urbanization of cities. But, thgechan
alone does not characterize the expansion of local governments. Ovel the 20
century, the population became increasingly urban, yet local governmegts we

surpassed by the federal government. An alternative explanation can be found in the

1281 want to emphasize the distinction between hegemeity across governments and heterogeneity
within a government. This paper identifies hetertgty across municipalities within a state. Il wil
later consider how the degree of heterogeneityiwitiunicipalities may be related to the use of home
rule charters.
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fundamental changes in the state provisions for local governments. The adoption of
home rule was one such change. The grant of home rule impacts the way municipal
governments choose an efficient structure and the optimal set of public goods. While
the use of home rule will cause change, its arrival also reflects chahgeadVent of
home rule points to changes in demand for additional autonomy during this dynamic
period of municipal history.
Writing ten years after the adoption of the home rule amendment, Charles P.
Hall described the difference home rule had made for municipalities in Mianesot
He recognized its limitations, specifically that municipalitiesensill creatures of
the state and could not supersede the general state laws. However, he &ohdig cl
that:
Already the small municipalities are finding themselves better gedahan
before; the spirit of freedom, long confined, becomes a light in the community
life: while other cities, less progressive, go lumbering on, under out-grown
legislative grants. No municipality, though it be small in numbers, is deprived
of the home rule privilege: thinking men and understanding voters there must
be; but, with these present, the benefit may be sectited.
Similar observations were made in other states. While scholars recognizadtie
changes municipal governments were able to make through home rule, few ltave trie
to place home rule within the context of legislative chafigavith only twelve of

forty-eight states adopting home rule in this era, it is evident home rule was only one

of many viable solutions for how states structured a system of local gosetn

129 Hall (1906), p 7.

130 Griffith, 1900-1920 (1974), p 126-128, used a poesistudy which had ranked 36 cities on various
measures of functional achievements. Ranking tiesddy quarter, Griffith found that of the cities

the top quarter, 7 out of 9 cities were home rbiarter cities; of the nine cities in the bottom jeia

only one had a home rule charter. This terse casgpaleads us to believe home rule had some effect
on the performance of governments. More recefthynbull and Geon (2006) directly evaluate the
impact of the institution of home rule on countwgmment.
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This paper helps answer the question of why home rule was a sensible institution for

certain state governments to adopt.

4.2  Background

4.2.1 Evolution of Municipal Legislation

State governments opened up access to both political and economic
organizations in the focentury. There are clear parallels between state level
constitutional changes regarding private corporations and the less well understood
changes instituted for public corporatidfis.As mentioned in Chapter 2, initially, all
corporations (public or private) were chartered through special legislatioander
with directly solving state-level debt problems, general incorporationfavwsivate
firms enacted by many states in the 1840s were an economic solution to the political
problem of corruption and special interelSts State governments were taking steps
to remove special interests and the predisposition for corruption by establishing
“general incorporation acts” that created a one-size-fits-all corporatéialale to
everyone through an administrative process. While the political issues of specia
interests and corruption were resolved through general legislation, timesaldaws
constrained the internal structure of private corporations. In the 1880s and later

states began to loosen the restrictions on private corporate structure tieugh t

131 pyblic corporations include municipal governmentsnty governments, school districts, and
special districts.
132 5ee Wallis (2005).
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passage of liberal general incorporattdh The liberal acts allowed corporations a
great deal more freedom.

The initial need for municipal general legislation stemmed from similar
problems of special interests and political manipulation. Large citiestargeted
with undue special legislation passed by state legislatures. Sometinsest¢he
burdened by state level debt restrictions imposed in the 1840s, turned to
municipalities to shoulder the burden of internal improvements and investments,
passing unfunded (or simply unfair) and intrusive mandates. General legislation
protected municipalities from unwanted abuse by state-level politics, and also
provided a uniform structure under which all local governments could operate and
easily gain access to the corporate form. In 1848, the constitution of Wisconsin
called for “one system of town and county governmétit.As described in Chapter
2, numerous states followed, including constitutional articles calling for
municipalities to be incorporated and organized under general laws.

However, as in the case of private corporations, the one-size-fits-atl ofibr
general legislation was not suitable for all public corporations. In soms,sate
Pareto-improving solution was to have general legislation available for tledise w
served by it, and to give municipalities the option of independently chartering
themselves. The resolution retained the political security afforded by general
legislation and provided the freedom of organization to those who needed it most.

This powerful grant of autonomy is the result of the home rule movement of the

133 Corporations were now allowed to be formed no endtte residency of the incorporators or the
primary place of business, and they had diversieapfor their internal governance structure. The
first mover was New Jersey; starting in 1875, dmdugh a series of acts from 1888 to 1896, New
Jersey gave private corporations additional ecoadiexibility. See Butler (1985) and Wallis (2006)
1341848 Constitution of Wisconsin, Article IV, Seati@3.
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Progressive Era. The initial wave of constitutional home rule in the UnitezsSta
stretches from 1875 to 1912, a period in which twelve states adopted home rule.
Weiner (1937) uses World War | to mark a turning point in the history of home
rule*> Home rule was not an end in itself, but a means to good government. The
fervent reform mentality and pursuit of more efficient government waned yetrs
following the War. Wisconsin (1933) and West Virginia (1936) were the next two
states to adopt home rdf&. These later states started a trend of less complex and
more liberal grants of home rule to municipalities which intensified in the 1960s a

1970s.

4.2.2 Institution of Home Rule

While the term home rule does not have a uniform and exact legal definition,
the idea implies the transfer of specified government powers from statato |
governments. The concept is parallel to devolution, often used to describe
decentralization of power in other countries and historical periods. While devolution
encompasses a wide range of transferred powers and responsibilities afgoss dif
types of government structures, the home rule movement in the United States can be
described narrowly. Home rule in the United States appeared in state comstituti
granting municipalities the authority to frame and adopt their own charters.

Historical accounts suggest that the home rule movement was motivated by

the desire of local governments to become more autonomous from the state

135 Weiner (1937), p 561.

1% Krane, Rigos, and Hill (2001) report that Nevadagted home rule in 1924 and Arkansas in 1926.
However, in Nevada the apparent constitutional tgphhome rule was overruled when legislation was
passed allowing the state legislature to createchadge municipal charters. The cited home rule
amendment in the 1926 Arkansas constitution igatsa limitation on municipal legislative and

taxing power.
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legislature. Progressive historians document how cities yearned fomg@cono
individualism and separation from state interference. Howe (1905) argues that
municipalities needed freedom from “the jockeying measures of party btsses
attempted passage of franchise grabs by the legislature, the interfeyeheestate
with the police and fire departments, [and] the burden of securing relief ktisee
and financial problems” and should “be as free from the state as the staftees as
from the nation at large’®

However, the appeal of home rule was not limited to the concept of freedom
from the burden of state control. The advantage of home rule is that it alloved a loc
government to become more efficient and better suited to meet the demands of its
constituents. Rapid urbanization required cities to provide new public services, but
they were often constrained by the governance structure under gegesialion and
needed to have a flexible charter through which they could promote internal
reorganization. Fox (1977) notes that the “best that a city of the 1880s could hope for
in the way of efficient service provision was economical handling of its puichase
and supplies of labor,” as the city was not able to supervise labor and projects like
private firms™® Freedom from the state legislature was important, especially for
large metropolitan cities which were being handed extreme and unfunded mandates
by the state legislature. However, home rule was sought by municipalitiésinéa
as way to gain control over local affairs.

Home rule granted each municipality the ability to independently draft its own

charter. A home rule charter is a constitution for the municipality, a formal

137 Howe (1905), p 161-162.
138 Fox (1977), p 90-91.
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recognition of local self-determination and a framework for governmenpénsists

over time. A charter generally grants power in five areas: (1) the paveadent to

all corporations; (2) power to levy taxes; (3) power to appropriate and spend money;
(4) power to perform certain services; and (5) power to enact and enforce looal poli
ordinances® A municipal government, by means of its own electorate, could now
determine how the government would be run and who would run it.

Adoption of a home rule charter allows for substantial structural changes. In
Michigan, municipalities under general law were restricted to operaavask
mayor-council government. By adopting a home rule charter, municipalities could
decide to change the structure to a commission or even a city-mangefform
government. Home rule charters enabled municipalities to impose limitatichge
government that were more stringent than state laws. Some home rule mungipalitie
chose to place tax or debt limitations upon themselves above and beyond those
imposed by the state. Municipalities also used home rule charters to expand¢he ran
of local powers and functions, often as a means to facilitate ownership and operation
of utilities. Home rule charters provided citizens with the use of the initjative
referendum and recall. Access to the initiative played an important role in hame rul
municipalities in Minnesota, for example, with respect to the adoption of liquor laws.

Municipalities also pursued home rule as a means to increase accouritability
local government. Municipalities in the late 19th century lacked executiver powe

and the blame for failed public works projects was often shifted up to the state

139 Kimball (1922), p 376, which refers to the claisifion by Goodnow and Bates in Municipal
Governmentnd to work by Dillon.
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government instead of being dealt with at a local [&feHome rule redirected the
responsibility for governance: blame could not be passed back up to the state
legislature. Responsibility rested squarely on the shoulders of the locallsffic
Municipal governments were held accountable to their citizens both through the
power of recall and through possible rulings made by state courts.

While home rule may not be as avant-garde now as it was in the e‘é\rly 20
century, it is an institution worthy of a deeper understanding by those iatenest
how local governments operate. In 2001, Krane, Rigos and Hill reported on the status
of home rule in America. While the authors note that home rule is an "antique” idea,
they contend that home rule has a bearing on policy decisions and can directly
influence six areas of state-local relations: service provision, policy, totdsstate
variation, trends shaping local governments, federalism, and demdtracy.

Briffault (2004) documents cases where home rule remains part of the current
policy debate. Home rule has played an important role in policies rangmddcal
tobacco and firearm regulation, gay and lesbian rights, campaign finémce ead
living wage laws-*? The living wage movement contends that by increasing wages
paid by firms that do business with local governments or receive benefitsoicam |
governments, a community can combat poverty and promote urban economic
development. Such a policy could not necessarily be passed at the state level, given
the likely contentious debate about the potential consequences of the policy on the

community, employers and employees. Thus, living wage policies will only be

140 patton (1969).

I Krane, et al. (2001), p 3.

142 Home rule provides a mechanism by which choicgosernment organization and operation can
affect policy. In general, the link between goweemtal structure and policy choice has been
established in papers such as Lineberry and Fq/8&7).
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pursued by individual communities that are homogeneous enough to share an interest
in a living wage ordinance. Harvey (2003) found that 83 cities had adopted a living
wage ordinance by means of their home rule charter and associated aotherity

their own policies. While the living wage movement is just one example of policy
differentiation available under home rule, a general analysis of homeiliutelp

define the relationship between state and local governments. Home rule can have a
impact on the future role of local governments in America's federaliginsyas local
governments continue to be responsible for providing communities with basic service

provision and satisfying local needs.

4.3 Endogenous Policy Determination

The analysis of home rule presents a unique opportunity to investigate the
endogenous determination of government structure. Often, empirical research either
takes government structure as given or assumes that institutional eimahgelicy
determination are exogenous. Hero (1986) notes the abundance of research that
focuses on the policy and electoral consequences of different urban govelnment
structures, but which fails to investigate what leads to the adoption of thoselparti
structures. By overlooking how institutions and governance are endogenously
determined, past research has sometimes ignored valuable informaticemthatp
explain why and how outcomes evolve. As Nice (1983) noted, municipal government
is shaped by state governments as well as overarching legal, politiaaalcaitd

historical influences.
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Strumpf and Oberholzer-Gee (2002) tackle the issue of identifying what
contributes to state-level decisions. They construct a positive theory of endogenous
policy determination to empirically test a central hypothesis of figckdralism: that
heterogeneous preferences lead to decentralized decision making. Thelaakhats
the state level decision to decentralize liquor control to the county level orntamai
a centralized, state-level liquor policy. Their hypothesis is that whae itheide
variation in liquor preference (wet versus dry) across counties, states arkkelgre
to decentralize control. The empirical analysis consists of two stagése first
stage, county preferences for liquor control are estimated based on thoselstates w
decentralized decision of the policy variable was allowed. Then using thetestima
results, they simulate what counties currently under a centralized palidg have
done had they instead been under a decentralized decision-making structure.

The innovation of Strumpf and Oberholzer-Gee’s approach is the recognition
that state-level decisions rely on the distribution of preferences acrossdhe |
governments. As described by Besley and Coate (2003), choices with respect to
decentralized decision-making are not only based on differences in spilladers a
other externalities of centralization, but also on the differences in fastf@sblic
goods. The second stage of the Strumpf and Oberholzer-Gee analysis compares the
predictions across decentralized and centralized states. If a majahieyapunties in
a state are similar, then the state legislature is likely to find commeandthrough
general legislation. However, even if the majority is similar, if theomfty is
sufficiently different from the majority, then they may be able to "buy‘tites of

the majority in order to decentralize control through the state legislagtrumpf and
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Oberholzer-Gee compare preferences within a state by measuringiinee af
preferences and the strength of preferences to capture the heterogeheiiparity

interests within each state.

4.4  Approach

The adoption of home rule at the state level must be influenced by the demand
for home rule at the municipal level. All else equal, states where murtieipabiant
home rule will be more likely to adopt home rule than those states where
municipalities do not have an interest in the institution. Demand for home rule is
greater when the optimal governance structure for a municipality divertfesr fa
from the structure provided under general legislation. A statewide ddoramoime
rule happens when heterogeneity in the optimal governance structure for each
municipality can not be accommodated by a uniform policy under general tiegisla
This need is described as “strong” local preference for home rule, measured both by
the magnitude and variation of municipal home rule preference.

In order to compare the municipal preferences in home rule states with those
in non-home rule states, a measure of municipal taste for home rule must be
developed. | use data from states that granted home rule to estimatertinendets
of the choice by municipalities of whether or not to adopt a home rule charter. In
most states, less than half of the municipalities adopted a home rule charter whe
given the opportunity** so there is considerable variation to exploit. The estimates

are used to generate a latent taste for home rule for each municipalitysantpke.

143 McBain (1916), p 114-117.
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We can use the coefficients to predict a latent preference for muniegpaliinon-
home rule states that were never granted the option of home rule. The key hypothesis
to test is whether municipalities in home rule states have greater legteitygn the
estimated latent preference for home rule.

While the initial purpose of the municipal-level estimation is to create a
measure for local home rule preference, the estimation also andlgdesces
driving the pursuit of self-governance through home rule chartering. As didcusse
earlier, municipalities in the late #@nd early 26 centuries increased their provision
of goods and services to citizens. Management of increased spending policies and
expanded revenue collection could be aided by writing and adopting a tailored a
home rule charter. Thriving municipalities that had reasons to utilize home rule
chartering are identified by three main characteristics: simjty and investment in
infrastructure. Municipality size indicates economies of scale in the oaé
public goods, which can be expanded under a home rule cHf4rtdunicipalities
experiencing rapid growth may look to a home rule charter for flexibility to
accommodate changing needs. Finally, because home rule charteroallow f
additional control over the establishment and operation of public utilities, we expect
home rule charters to be utilized by municipalities which heavily invest in
infrastructure. Size, growth and infrastructure investment are thecitmee
characteristics of probable home rule municipalities. Other factors possibly

contributing to home rule adoption include the degree of homogeneity within a

144 Oates (1988) notes that larger localities ardylike have a wider range of public goods and
services.
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municipality, the professionalization of management, the demand for modernization,
and the pursuit of more efficient local governments.

Municipalities with more internal homogeneity are characterized by
populations having similar race or nativity or being of the same political. part
Theoretically, the degree of homogeneity within a municipality has an ambiguous
effect. Models of political participation predict that homogeneous governments
might be more likely to adopt a home rule charter. Alternatively, collectiveehoi
problems may lead heterogeneous communities to adopt home rule charters in order
to place more stringent controls on the municipal governments so as to constrain the
“tyranny of the majority”.

Alesina and La Ferrara (2000) predict greater political participati areas
that are more homogeneous with respect to either race or income. Greadtad polit
participation in a homogeneous community often results in policy choices which
reinforce and provide stability for the preferences of the homogeneous group.

Alternatively, heterogeneous communities may be more likely to seek home
rule. Buchanan and Tullock (1962) argue that heterogeneous communities seek to
impose restrictive collective decision-making rules. For example, hameharters
allowed municipalities to impose more stringent tax and debt limitations thammatée st
required. Thus, heterogeneous communities might seek out home rule as a means to
guarantee protection from negative collective decisions concerning the @novisi
public goods.

Additionally, municipalities faced with a heterogeneous population might be

less likely to adopt home rule charters in order to remain protected by thea#tate r
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than left to their own autonomous control. The point is particularly relevant in the
case of home rule during the laté"i#nd early 28 centuries. As Patton (1969)
points out, parts of the old South were hesitant to use home rule charters because
home rule would sever the protection local governments received from state
government with respect to race relations.

There are alternative views which explain why size, growth, and infcasteu
may affect the likelihood of adopting a home rule charter. For one, the growth of the
modern business enterprise and the corresponding professionalization offgrivate
management sparked a parallel movement in the reform of municipal government.
As firms reorganized internally for efficiency, leading professioralsthe same
opportunity to reform government. The commission and council-manager forms of
government were an application of successful structural business reforms,rand we
often accessible only by the use of a home rule charter. In addition, changing
economic outcomes affected the demand for modern goods and services. People not
only demanded different consumer goods, but also demanded improved public goods
such as water, roads, public transportation, electricity and parks. A munycipatit
wants to modernize its public services may choose to pursue a home rule charter in
order to expand its governmental functions.

Lastly, a municipality is more likely to pursue home rule if operation under
general legislation is not optimal. General legislation is a uniformutistit created
by the state legislature as the optimal structure for a representativepality. If a
given municipality is different from its peers within the state, it is unlikedy

general legislation is the optimal choice. In order to capture withte-st

95



heterogeneity we can compare local-level demographic and municipal gevérnm

data to the state averages.

45 The Data

As mentioned in Section 3.8, the sample of municipalities covers 27 states,
including all states west of the Mississippi River and the Midwesterrs staitee
sample includes all twelve states that adopted home rule during the iagildgtthe
home rule movement. For each municipality in these home rule states, | found the
year of its first home rule charter, if it ever chose to adopt one. Complete intormat
on the adoption of home rule charters is not available for Oregon, so municipalities in
the state are dropped from the analysis.

The year a municipality adopts a home rule charter is used as an indication of
the local preference for the state-level grant of home rule. The analysis onl
considers data on municipal home rule chartering up to 1935, for two reasons. First,
it is important to have a restricted period of time when considering how local
preferences induce a state-level decision. By imposing a cutoff, the areslgaimes
a municipality in Minnesota that adopted its first home rule charter in the lasf ha
the 20" century did not have a strong preference for home rule in 1896; otherwise, the
municipality would have adopted home rule soon after the state grant of home rule.
Second, conditions changed dramatically after the New Deal reforms began. The
federal government enacted Social Security and other public welfare mpsognal

changed the relationships among the federal, state and local governmeajsn Als
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1934 the federal government passed the Municipal Debt Adjustment Act. These
changes affected the motivation for adoption of local home'ftile.
| have collected municipal-level data from the Decennial Census of thedUni
States to construct five cross-sectional datasets from the 1890, 1902, 1913, 1922 and
1932 censuses. The Wealth, Debt and Taxation (WDT) series provides municipal-
level data on population, debt, assessed valuation and ad valorem t&Xation.
Population data from the WDT tables was supplemented by municipal-level data
from the general Census population tables. Since municipal level demographic
characteristics are not published for this time period, county-level dataseddo
measure the native born population (ICPSR 2896) and congressional election results
(ICPSR 8611). A measure for political competition was constructed hylai@hg a
county-level Herfindahl-Hirschman Index (HHI) based on the voting sharéisrés
parties (Democratic, Republic, or Other). The HHI accounts for thedéyellitical
concentration; an HHI of .33 indicates that the three parties received equahvotes
the election, while an HHI of 1 indicates that one party received all of the. vote
Thus, counties with a higher HHI are assumed to be more politically homogeneous.
The 1890 and 1902 WDT series endeavored to get information from all
municipalities. While the data include information from municipalities afia#s,
extra effort was made by surveyors to obtain data from municipalities with 1,000

people or more. Starting in 1913, the WDT only provides information on

145 After the 1930s there were significant changethénform of constitutional provisions for home

rule. See section 2.5.

146 Starting in 1870 and continuing until 1942, goveemtal data were published as Wealth, Debt, and
Taxation. From 1942-1957, instead of a decenmiatus, annual data was collected on state and local
governments. Starting in 1957, the current forrthefCensus of Governments was taken every five
years.
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municipalities of 2,500 people or more. In order to maintain a consistent sample
across time, only municipalities present in all datasets or that enter inysamafter

1890 and remain through 1932 are included in the panel data analysis.

4.6  Descriptive Statistics

The full sample of municipalities in 1890 differs from the balanced panel
sample of municipalities (see Table 7). The balanced panel is, by cowstructi
composed of larger municipalities. On average, the balanced panel cities have high
population growth, more municipal debt and sinking fund assets, and a higher share
of native-born citizens. The panel data sample provides additional information
through the time series nature of the data, but is not representative of the entir
population of municipalities in these states. To adjust for this bias, resulistifior
the cross-sectional data from 1890 and the panel data are préééritedddition, |
present statistics for samples for each econometric method employed dedofor
probit and linear probability estimation and one for duration estimation. Two states
used in the duration analysis cannot be used in the probit and linear probability
analysis on the 1890 data because there is no within-state variation in home rule
chartering. When using the panel data, some municipalities are excluded from the
duration estimation. For instance, if a municipality that adopted a home ruierchar
in 1914 only has WDT data beginning in 1922, it will not be included in the duration

data but can be included in the probit and linear probability analysis. Thus, there are

47 The analysis was also run on all cross-sectioat ffom 1902, 1913, 1922 and 1932. The 1902
results are similar to the 1890 cross-sectionalligswhile the 1913, 1922 and 1932 cross-sectinas
similar to the results using the panel data.
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four different samples: 1890 data for probit estimation, 1890 data for duration
estimation, panel data for probit estimation, and panel data for duration estimati

Tables 6 and 7 report summary statistics of municipal and county-level
characteristics for each of the four samples described above. Table 7&®mpar
municipalities in states that adopted home rule to municipalities in dtatedid not.
Across the eight variables presented, significant differences in thegavera
characteristics of municipalities across samples occur about halfnthe Gonsider
the 1890 sample used in the probit model. The average municipality in home rule
states is located in a county that votes more Democratic than the avenaiggality
in states that did not adopt home rule. There is, however, no statistically significant
difference in the population growth of municipalities by home rule status.
Interestingly, the variance of city characteristics is almosaydvgignificantly
different between municipalities in home rule states and those in non-home rule
states. The higher variance of the municipal characteristics is reptsafaund in
home rule states as theoretically predicted. One should keep in mind that looking at
characteristics of a single variable abstracts from within-sté¢edgeneity and fails
to account for general differences across the states. Neverthelesgnifieast
differences in variation of municipal characteristics suggest that betezity issues
can be explored more fully in an econometric analysis.

Table 8 includes data only on municipalities in states that adopted home rule.
Each dataset is separated into municipalities that adopted home rule and
municipalities that chose to remain under general legislation. The diffesrence

between the 1890 sample and panel data samples are evident in variables such as the
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average population and municipal debt per capita. Across all cuts of the datd, genera
legislation municipalities are different from municipalities that adopt haee

charters, as seen in the statistically significant differenceeemnsifor most variables.

These differences between municipalities that adopted home rule and those that chose
to remain under general legislation will identify the municipal-level peefee for

home rule in the following analyst&®

4.7 Econometric Method

The empirical strategy models the choice by municipalities to adopt or not
adopt a home rule charter. The first stage is estimated using municpalsiates
with home rule. We observe municipalities in the estimation sample beginning in the
year in which the state adopts home rule, when all municipalities were unded genera
legislation, until the year a municipality adopts a home rule chidftén the second
stage, the estimated coefficients from the home rule states are applied t
municipalities from all states to predict a latent preference for holmeTthen
predictions for municipalities in home rule states are compared with those in non-
home rule states to understand how heterogeneity in preferences affecitetievst
decision of whether or not to pass home rule legislation. Let me stress at the

beginning: all the results are robust to the choice of empirical speoifiGatd the

148 The use of local level variables is essentialramjzting to use of home rule, as there doesntinsee
to be a strong geographic component. For exarfpderes 6 and 7 shows which municipalities
adopted home rule in Michigan and Texas. In tieasenples, there does not seem to be a
concentration of home rule in specific areas ofdfa¢e. Similar patterns of municipal take-up oifrie
rule are seen in the other states.

149 The empirical analyses are limited to modelingsimgle transition to a home rule charter. | db no
observe any municipalities that transition backétng a general legislation municipality, although
there are cases of this happening in later timeger
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use of either the cross-sectional or panel data. The consistent resultsaradbesc
strong conclusion that home rule states have more heterogeneous mumsipaliti

As mentioned in Section 4.4, three variables are the crux of the specification:
size, growth, and infrastructure. These three factors are important in cetgrmi
which public goods are provided at the municipal level, and, by extension, how those
public goods are provided. These decisions play directly into the adoption of a home
rule charter, which allows the municipality more control over its own governance.
The effects of size are proxied by population, growth by population growth, and
infrastructure by municipal gross debt less sinking fiidOther covariates include
the percent of native born citizens in the county, the county political HHI based on
congressional elections, the percent of Democratic votes cast in congressiona
elections, the percent of votes cast for the non-Republican or non-Democratic
candidate in congressional elections, and the level of the municipal sinking fund
assets.

It is also necessary to control for differences in the within-stateticaria
across municipalities in a state. We can assume that general legisi@@bioy the
state legislature to accommodate the needs of the average municiphiitytiag
state. It could be the case that for any municipality, the gréetelifterence from an
average municipality within the state, the less likely general &minslwill be the
efficient solution for that particular municipality and the more likely it widug to
adopt a home rule charter. This comparison is useful for variables with variation

across states and within states. For example, we expect that a muniaiphalrgpid

150 Gross debt is the sum of bonded and floating dEbam this total, the level of sinking fund assets
is subtracted. A sinking fund is money set asigla Imunicipality to repay existing loans when they
come due.
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population growth is more likely to pursue a home rule charter to meet its changing
needs. This level effect will be captured by including population growth as an
independent variable. However, if we consider California which has higher
population growth than Michigan, a common measure of population growth across all
states will not account for the inherent differences within states. Mty have
heterogeneity of population growth across municipalities within the sthtge in
California all municipalities might have a relatively high population ghovitve

want to be able to identify those municipalities in Michigan which have a rate of

growth different from the average. The specification issue is addressezshbyg
new variables based on already included covariates, calculated &%, wherev

is the state mean. This set of measures is included to help control for witkin sta
heterogeneity.

State fixed effects control for any shared, omitted, and unobserved variables
within a state, specifically variables that induce the adoption of home rule such as
innovativeness or propensity for political involvement and legislative change.
Strumpf and Oberholzer-Gee (2002) show that state effects are necessariynto obta
consistent coefficient estimates. When calculating predictions on the catpfes
municipalities in non-home rule states, | take the average of the statefigets in
the estimated modét! | assume that states which adopted home rule are not
implicitly different from states that did not adopt home rule. In my case, tiadlri
force behind the adoption of home rule is the variation across municipalities within

the state, not differences across states. However, there could be diferenss

151 This follows the method used by Strumpf and ObkedteGee (2002), p 17.
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states that make certain states more likely to adopt any new institutis ere

the case, unobserved state effects will be higher for home rule states (insjoWatior
they would be for non-home rule states. Thus, by using an average of the higher,
home rule state fixed effects, predictions for the latent taste for homerule f
municipalities in non home rule states will be biased upwards.

In the panel data specifications, | include a set of time fixed effebis. T
probability of adopting of adopting home rule may vary for exogenous reasons over
time, and time-specific effects allow for that possibility. Additionahptexities
arise when using time effects in the duration model. These are discussed late

We can represent a local government's decision to adopt a home rule charter
by using the following basic specification:

tios = XieoB+ ZesV + Vigs —V,)? ¢+ S0 + Uy [1]
wheretcs is a latent variable for degree of home rule prsfee in municipality,
located in county in states; Xics is a vector of characteristics of the municipality
(population, population growth, debt, sinking fund); are the characteristics
measured at the county level (political variabiegtjve born population), arfgl are
state fixed effects. The variablesMrtompare each city to the average of all cities in
its state and are measured either at the munigipaunty level; these variables are
chosen because they have a high variance bothveitid across state¥. TheV
terms capture the effect of heterogeneous chairstaterwithin states, while the level
effects of the characteristics are controlled foXiis and Zs. We do not directly

observe the magnitude of the home rule prefereardg,the choice of whether the

152 The three variables that | choose to includetiar within-state measure of variance are population
growth, percent native born, and gross debt ledsrgj fund per capita.
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local government did in fact take up the home dhiarter opportunity when offered.
The variabldi.s takes on one of two values, indicating whethemairthe specific
local government enacted a home rule charter b$.1%3s assumed that the
decision by each municipality is independent, andat a reactionary or defensive
response to the choices of its peer group.

While there are limitations to this simplified nedaf home rule adoption, the
goal is to get unbiased predictions of the undedynunicipal preference for home
rule. If some of the assumptions are not validntthe model will be imprecisely
estimated, and this will affect our ability to irpeet these results as motivating
factors of the home rule movement. However, thatpad the analysis is not to be
precise about explaining the adoption of home ful¢ to estimate municipal taste for
home rule. If the estimates are unbiased, itstilll be possible to capture the

relative heterogeneity of preferences within anmbsg states.

4.8 Probit and Linear Probability Estimates

Table 9 presents estimates of Equation [1] usiodipand linear probability
models on both the cross section of 1890 datalebdlanced panel dataset, without
state or region fixed effects, with state fixeceets, and with region effects. Results
without state fixed effects and with region effeethile potentially biased, are
included to support the overall results we se@d@regressions with state fixed
effects.

The preferred probit model, shown in columns (&) ), confirms that three

important factors in predicting the adoption ofaate rule charter are population,
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population growth, and gross debt less sinking fpeidcapita. Tha priori
predictions of these variables are supported;aityely affect the probability of
adopting a home rule charter.

The magnitude of the coefficients suggests ecocaligiimportant effects.
The coefficients for the probit model are the maayeffects evaluated at the mean.
The results in column (2) indicate that a one saethdleviation increase in the per
capita gross debt less sinking fund for a munidpalith a current level of $7.04 per
capita increases the probability of adopting a homheecharter by 6.22%.

The linear probability model suffers from a hessr@dastic error term that
depends on the estimated coefficients; in additie®model does not necessarily
yield predictions that are probabilities, i.e., sréhe range [0,1]. Nonetheless, the
linear probability results are still unbiased aad e compared to the probit model
results. The results of the linear probabilitydmbare shown in columns (4)-(6) and
(20)-(12), and confirm the patterns shown in thabgranalysis. Like the probit
results, the coefficients are economically meanihghd statistically significant. For
example, when running the model on the 1890 datagastandard deviation increase
in the per capita gross debt less sinking fundcpeita increases the probability of
adopting a home rule charter by 4.7%.

Individually, variables other than population, ptagiion growth and gross
debt less sinking fund per capita are not robusgwificant across the specifications.
They are, however, jointly significant. Tests @hf significance are conducted for
the group of political variables and, separatady the group of variables that

measure the difference between the municipalitythadiverage municipality in its
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state. The null hypothesis that these groups wébkes have coefficients equal to
zero is almost always rejected at the 95% levéle dne exception is the group of
political variables in the linear probability modeh on the 1890 data, for which the

significance level of rejecting the null hypotheisi©3%.

4.9 Duration Estimates

Instead of representing the local level choicehfmme rule using a binary
indicator of whether or not the municipality adapgehome rule charter anytime
before 1935, we can use information on when theicipality passed such a charter.
Utilizing the duration aspect of the datigtime until passing a home rule charter), is
advantageous for two reasons. First, it incorgsréte speed of adoption into the
intensity of preference for home rule. Secondl|ldaws us to deal with censored
observations, those municipalities that did nos@abome rule before 1935 but may
do so sometime in the future.

We can write the likelihood function as

Lzﬁf(ti,ﬁ) [2]

which describes the joint probability of the distriion of the sample as a function of
the individual duration lengthg, and a set of parametetsThe basic likelihood

function can be rewritten as

InL:Zn:di Inf(ti,¢9)+zn:(1—di)ln8(ti,t9) 3]

106



to account for censored observations, wiere indicates that the spell is
uncensored. Herdf (t,8) is the density function which is the product of trazard
function, A(t,8), and the survivor functior$(t, 9) .

Parametric models vary based on the implied sbafiee hazard function.
The most commonly used distributions for adoptiores are the Weibull and the
exponential distribution$>® The exponential distribution results in a consteazard
over time, where the Weibull allows for either amatonically increasing or
decreasing hazard? We might expect that the probability that a mipatity adopts
home rule, given that it has not yet done so, dsa® as time goes on. The Weibull
allows for a decreasing hazard rate. The useeoéxiponential or Weibull
distribution results in a proportional hazard moaken explanatory variables are
introduced. The proportional hazard model is dafiby a hazard function which can

be separated into a baseline hazgydthat is shared by all municipalities and a factor
¢ that proportionally incorporates explanatory viales that do not depend on
duration, but which can vary over time.

At % B120) = $(x, £) 2o (1) [4]
The vector ok’s in the duration model are the same as those ngbe iprobit and

linear probability estimations.

153 Temple (1996), p 1009 and Greene (2003), p 794.

134 The log-normal distribution allows for a bell skaphazard function; the log-logistic, in additian t
the bell-shape, also allows for a strictly decnegdiazard function. The Gompertz distribution\alo

for a monotonically decreasing hazard functiomave inspected the baseline hazard function (withou
covariates) for each distributional form. All app¢o estimate a decreasing baseline hazard,
reinforcing my initial choice of the Weibull didtiition (see Figure 8). The estimated coefficients
using the Weibull distribution are robust to theealative specifications of distributional form.s An
additional check, the shape parameter in the Iggsfic and log-normal models is not significantly
different from 1, indicating the absence of an uhieg bell-shaped hazard function.
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A limitation of the parametric duration model It it implies a particular
shape of the hazard function and imposes a speelétionship between the
covariates and the hazard function. An incorrestribution of the hazard function
would result in biased results. Figure 9 preserdplys of the non-parametric
smoothed hazard functions based on the Nelson-Aalemlative hazard function.
The graph presents the raw hazard in the abseramvafiates. A log-rank test of the
equality of survivor functions across states sthpngjects the null hypothesis that
they are the same. While the non-monotonic ravaithzalls into question the
choice of the Weibull distribution, it appears thgoduction of covariates controls
for aspects inducing the non-monotonicity and &@s concerns about the use of
the Weibull distribution.

Table 10 reports estimates, assuming the Weilstliloution™>, of the time
conditional probability of adopting a home rule khaonce it is made available to a
municipality. The reported estimates are hazardga If the hazard ratio is greater
than one, then the covariate has a positive effiethe probability of the municipality
adopting a home rule charter, and if it is lessthiae then increases in the variable
have a negative effect on the adoption of a horteedharter.

The results offer support for the hypothesis thanicipal-level
characteristics are related to the propensity tptid home rule charter. Consistent
patterns across samples and regressions inclugm$iteve and significant effect of

the crucial variables -- population, populationwtio, and gross debt less sinking

155 Estimates op, the duration dependence paramedee, always significantly different than 1. This
rejects the use of the exponential distributiofaior of the Weibull distribution. Using the 1888ta,
there is a significant negative duration dependewbde the panel data yields a positive duration
dependence after controlling for the covariatekis Ts likely due to the non-random sample resgltin
in only large municipalities in the panel dataset.
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fund per capita-- on the probability of adoptingrterule. Similar to the probit and
linear probability results, the duration resultggest it is important to include
variables which compare a municipality to the agermunicipality in its state, as
well as the set of political variables. The valestin these groups are often not
individually significant, but are jointly significa at the 1% level and, thus, are
important controls.

Columns (1) and (4) omit state and region fixddas, columns (2) and (5)
include state fixed effects, and columns (3) andn@ude region effects. The
argument for focusing on the specification withestaxed effects remains valid for
the duration model, but the results are qualitatittee same across specifications.

The use of time dummy variables in the duratiordeht@llows for the
flexibility of a piecewise hazard rate, where tlasdline hazard rate can change over
time. A priori, it is more appropriate to model the decisionochdopt a home rule
charter as being independent of historical tinfeversion of the duration model that
includes these time dummy variables is presentedlummn (7). The estimates,
while less significant, reflect the same pattetm® previously.

| have also run a semi-parametric Cox proportitaaiard model to check the
robustness of my parametric model results. Irs#mi-parametric model, the
restrictions are only on the functional form of ttevariates, not the distribution of

156

failure times.>> The concern is the presence of a large numbegredored data

observations. The parametric form imposes a famnrthe distribution of failure times

16 Some researchers hesitate to use the semi-parametiel when there are tied ending times, an
issue | have in my data as many municipalities addpme rule charter in the same year. Stata
utilizes the exact partial method in handling tiekowever, the method can produce incorrect
calculations when risk pools are large and theeam@any ties (Cleves (2003), p 150).
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after the last observed time period, in this c&51Non-parametric models
(including the Cox model) do not make assumptidriaithe form of the hazard for
the censored observations. This is a concern Wieehazard is estimated on a small
number of known “failures” and results in a poadpresentative hazard. What we
are most interested in is the best prediction efttazard, not necessarily the best
estimates of the covariates. However, the covadaefficients in the Cox model are
very similar to those from the parametric moddlbe absence of changes to the
fundamental results eases concerns about the afgiemess of the parametric model

assumptions.

4.10 Comparing Municipalities in Home Rule and Non-Home Rule
States

The central hypothesis is that states with a lighgance in municipal-level
taste for home rule and states where municipalige® a strong taste for home rule
are more likely to adopt home rule. Table 11 sunwea the evidence on the
predictions drawn from the econometric estimailse taste for home rule is
estimated using the coefficient estimates fromsihexification that includes state
fixed effects. The evidence suggests: (1) homestadtes show greater variance in
the predicted municipal preferences and (2) horfeestates have stronger
preferences for home rule. The variance of mualgypeferences in home rule states
is always greater than the variance in non-honestates. The strength of home
rule preference is always higher for the municipediin home rule states. The choice

of econometric model or the use of cross-sectionphnel data makes no difference.
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Across all specifications, municipalities in honaderstates have more heterogeneous
tastes for home rule when compared to municipalitiestates that did not adopt
home rule.

At a more detailed level, Figures 7-9 presentspairgraphs for each
econometric estimator. The graphs plot the keaeabity distributions of the
municipal-level predicted values for home ruleestaand non-home rule states for
various specifications. Figure 10 shows the distrons of predicted probabilities of
adopting a home rule charter implied by the prebitmates. The comparison reveals
two things. First, the distribution of municip& in home rule states has greater
weight on the right hand side of the probabilitgtdbution, showing that there are
more municipalities in home rule states with arsgrpreference for home rule.
Municipalities in non-home rule states are moreceottrated near a value of .1,
indicating that many municipalities in these statesot have a strong preference for
home rule. Second, municipalities in home ruléesthave greater variance in their
predicted probabilities.

The graphs in Figure 11 present the distributiopredicted probabilities
implied by linear probability models. While thengge of predicted probabilities is no
longer restricted to the interval [0,1], the distiions reinforce the probit model
results in Figure 10. Figure 12 uses the hazarmdefestimates to predict the
conditional survival function for each municipalitffrhe value of one minus the
predicted survival function yields the probabilibat a municipality adopts a home

rule charter before 1935. The conclusion remanthanged; again, we see a greater
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strength of preference and higher variance of peefee in home rule states relative

to non-home rule states.

4.11 Application to Laboratory Federalism

In 1932, Justice Brandeis referred to the stagdalmratories, who could
independently experiment with social and economigrams without interfering
with the larger federal government. Political stigts have explored the issue of
laboratory federalism, testing the diffusion oftingional innovation and the
determinants of the adoption of institutions acrstases and tim¥&. Diffusion
models often posit an S-shaped cumulative disiobufunction'®® The shape is
based on two opposing effects. First, there cbaldocial pressure which induces
take-up of the innovation, resulting in positivealion dependence. Second, there
can be normal negative duration dependence, saeany economic applications
such as unemployment status. The anecdotal |lalvgrf@deralism story can be
empirically tested by utilizing a hazard model doaking for an underlying bell-
shaped hazard function.

In the present analysis of home rule, we can densnstitutional diffusion at
both the local and the state level. At the loeakl, we have estimated the
probability of a municipality adopting a home rglearter based on a host of
municipal-level characteristics. These previoupigical results assume that
municipalities act independently, and the adoptibhome rule is based only on a

municipality’s own attributes. However, municigegds that are more inclined to

157 Oates (1999), p 1133.
1%8 See for example Gray (1973) and Diekmann (1989).
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adopt a home rule charter at some point may adopader earlier if they want to
emulate the initial adopters. Thus, the timindnoime rule charter may be driven by
imitation rather than necessity. Municipalitieattare never likely to adopt because
of their underlying characteristics remain a pathe decreasing hazard rate. Thus,
within a state we might expect to see a bell shapedk: representing the adoption of
home rule, the increasing part of the curve acaogror the diffusion and early
duplication of home rule and the decreasing sedilmwing for the negative duration
dependence.

A semi-parametric Cox model controls for covasaded estimate the
underlying baseline hazard rate. In the previmadyais, we avoided using semi-
parametric modeling because it was not the besilftaining unbiased predictions
for out-of-sample municipalities. However, we arerested in the true hazard based
on observed data, so semi-parametric modelingpsoppiate. Figure 13 presents the
smoothed estimated hazard function from the Coxeahath on the 1890 data
evaluated at the mean of all the covariates. @oaog&olling for the set of covariates,
the raw hazard retains a bell-shape. The grapiedfiazard indicates there is
something left unexplained that is causing anahiticrease in the adoption of home
rule charters. The residual could be attributabline laboratory federalism idea of
early imitation. At the same time, the initial rease in the hazard could be evidence
of a learning effect. It may take a few yearsrmamicipalities to understand and
make full use of home rule chartering, resultinguminitial increase of home rule

activity as additional municipalities figure outviado make use of the new institution.
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There may also be diffusion of the institutiorhoime rule across states. For
example, legislators in the state of Washingtoriemhe text of the California
constitution word for word because they saw theassg of home rule in the large
cities of California>® Thus, perhaps home rule was not driven by loeatlrin
Washington; rather, it was emulation of a succéssftly adopter by an inherently
innovative state. Data were assembled on whenstatdhadopted home rule, and a
graph of the raw smoothed hazard function is shiowgure 14. Significant
increasing duration dependence is not shown iteteeld" and early 26 century,
but rather begins in the 1950s and continues tlirdlg 1970s. The later home rule
movement sought a very liberal grant of home rukbarity to municipalities, often
including additional fiscal powers. The simple raazard presented here abstracts
from the host of variables that contribute to tte#esadoption of home rule. Most
notably, the local-level preference for home raiat twas shown to have affected the
adoption of home rule in the early period is nabiporated. Without accounting for
other factors, a naive interpretation would coneltltht much of the adoption of
home rule could be driven by imitation of early ptis, apparently resulting in
increasing duration dependence. However, our pnatysis shows that while the
adoption of home rule may be affected by natioredds, these state-level decisions

are also endogenously determined by municipal-Iprefierences.

4.12 Conclusion

159 McBain (1915), p 396.
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Home rule was an integral institution in the muywat reform movement of
the late nineteenth and early twentieth centurigsites granted home rule so that
municipalities had the option of self-charteringldhe ability to independently
determine their desired structure and functionisis paper examines home rule from
a new perspective. Fiscal federalism theory ptediat a state grants home rule
when heterogeneity across municipalities cann@dosemmodated under uniform,
general legislation.

The results in this paper confirm the hypothdsa states with more
heterogeneous municipal-level preference for hameewere more likely to
incorporate home rule in their constitutions. Ague municipal-level dataset is used
to generate a latent preference for home rule ysiolit, linear probability and
duration estimation. Predicted municipal-levelferences are compared across
states; they show that states that adopted caistiéll home rule had stronger and
more heterogeneous preferences. While there ang faetors in a state’s decision of
whether or not to adopt a home rule charter, th@eece presented in this paper
consistently suggests that municipal preferencésinva state played an important
role in the decision. This paper provides an eitgdiexplanation of policy
decentralization and highlights the importanceafsidering both within state and

across state heterogeneity in the endogenous detgrom of institutions.
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5 School Districts

5.1 The School District as a Corporate Body

School districts numbered 130,000 in the 1920s.182 the number shrank
to 67,355 and in 2002 there were only 13,522 sctistiicts. Researchers have
analyzed the drastic reduction in number of govemisin order to study the
mechanisms of consolidation and integrations otipal units'®® Few, however,
have looked at the mechanisms involved in the icneatf these 130,000 districts.
The aggregate growth in the number of school distis inherently a function of
population growth and the Western movement. Howekie variation in the growth
of school districts across states can not be simqbyained by increased demand.
School districts were a means to respond to theaddraide shift, but states
responded to increased demand in different waye ré&sponse differed based on the
formal established relationship between statedtarsthool districts.

The rise of school districts in the United Stasaisot without hypotheses.
Goldin and Katz, while focused on educational onrtes, point to democracy and
decentralization as factors in the success of Acaareducation. However, these
general reasons for the growth in educational gigtowerall fail to account for
specific mechanisms which fueled the differentravgth across states. Recently,
Lindert and Go (2007) used county level data toiaogtly investigate the reasons

why the United States became a leader in educatstead of other developed

16%ordon and Knight (2006) use an econometric framkwmmodel the merger decisions involved
in this political consolidation. Kenny and Schm(ii®94) look at the period between 1950 and 1980
and determine the reduction was due to changesgualation density, state aid and the political
influence of teachers’ unions. Alesina, Bagir arakbly (2004) use heterogeneity and economies of
scale to predict the number of political jurisdicts in an area.
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countries in Europe. They highlight three reasafferdability of schooling, local
autonomy and political voice. While these reasseem to fit the profile of supply-
side influences which would vary by state, theyaad relate them to how these
influenced the differential demand, measured bylénents, for education in the
United States.

While the demand side has been used to explaidriye for providing
education, researchers have not investigated hewttanging institutional
environment affects the supply side. The variatiohow education is provided in
states, and as a result the variation in educatidcomes, could be attributable to
both different preferences for education as welifi@rent abilities to provide that
education. Laws for school districts range from alility to tax and spend, the
opportunity to change boundaries, and the recagnds a corporate body. Lindert
and Go caution that laws relating to schools amdaicdistricts should not be used to
indicate change, as the laws often occur aftenetige has already been started (such
as levying taxes for schools). While there arevaiinaverick communities that chose
to independently pursue things before legally recay, it is still the case that the
adoption of laws will have a marked affect on thgamizational abilities of all
communities and districts. Any investigation otlsunstitutional changes needs to
recognize the endogenous nature of school lawsalpwareflected by some districts
acting on laws before they are formally implemented

Accounting for the increase in the number of stlaesiricts to 130,000 is not
the interesting story to explain. While the agateghumber is impressive, the story

of growth cannot be told in aggregate. Due toedéht political and economics
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conditions, school district creation varied acrstsdes. Underlying the process of
district creation is an evolving set of institutsowithin the state and local
environment. An implication of the historical iitgtional changes is that it can
impact the future likelihood of certain institutamrchanges. Thus, consolidation in
the 20th century could be endogenous to the prdoesdich those districts were
created in the 19th century. Furthermore, thiogedeity could impact the way we
think about the role of school districts on edumadi outcomes in a contemporary
framework. Understanding the origin of schoolmii$$ can also help us shape the
bigger picture of the state relationship to aldlogovernments. School districts were
often the government responsible for the provisibthe initial public good in newly
settled areas, and this role likely influencedwhasy future local governments grew

from these communities.

5.2  Schools Districts as Local Governments

This thesis considers the changing state-localioelship, specifically looking
at constitutional changes beginning in the nindteeantury which affected the grant
of power and autonomy to local governments. ScHwstticts are a piece of the local
government puzzle. Understanding how school distare created and when they
were created can shed light on how different staigally handled decentralization
of power to local governments.

Kaestle argued that decentralization of powermiteelocal school districts
depended on the trust of citizens of their stateegament. If citizens trusted their

state-level government, then education was cem¢liif citizens distrusted the state,
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then education was decentraliZ8l.A citizen’s trust in their state government is
hard to quantify. However, a citizen would be midtely to trust the state
government if it was composed of legislators wha &iailar beliefs, preferences and
goals. Thus, the degree of homogeneity withiragestould serve as a proxy to trust.
One could think about homogeneity being measuraddnme distribution, race, or
the percent of people living in rural areas. Ther@rhomogeneous a state, the less
the citizens would be worried about the state gowent imposing unequal tax
burdens or providing different levels of educatiordifferent localities. If there was
a great heterogeneity in preferences, possiblyedrby the rural-urban divide, then
there may be increased resistance to consolidafmecdotal evidence in some
states in many cases the farmers did not want tmbgolled by city interests, so
they resisted consolidation and laws which woulden@onsolidation easier.

The same type of struggle over differential prefiees can be seen for local
governments in general. The home rule movemenspearheaded in the late 19th
century by municipalities who did not want to betolled by dominating rural
interests in the state legislature. In that cgssgter heterogeneity across urban-rural
interests led to grants by the state legislatur@utdnomy to local government. The
same could be seen decades earlier with respschtml districts; greater
heterogeneity resulted in more decentralized cbbir¢ocal, independent school
districts. For example, Indiana was one of th& Btates to successfully convert to a
more centralized township system of school district1852. At the same time,

unlike many of its neighboring states, Indianarmd seek out home rule powers for

161 kaestle (1983), p 197.
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its local government®? While only one example, the struggle for powenas
rural-urban interests specifically, or heterogesgmeferences generally, influenced
both the grant of available power to local governta@nd the action taken by local
government to be a more autonomous entity. Wghate heterogeneity across local
areas motivated decentralization of power to mpaidies through home rule; the
same within state heterogeneity motivated locaste resist consolidation of school

districts.

5.3 The Creation of School Districts: Historical Factors

5.3.1 Importance of Schooling

Schooling in the United States finds its origin@@epublican ideal. As
Tyack describes, the United States did not havegbeal institutions in general in
place at the time of independence. There wasrnotate of hereditary power, nor
was there an established church, a large standimg ar a strong executive
bureaucracy to be the foundation of the new govemii® But during the
foundation of the United States, there was a caltfeation of a specific type of
public institution- the school. Thomas Jeffersetidved in the power of schools to
help teach children how to be loyal citizens and m grow up to be leaders. While
there were different political interests in ternisiow the new country should provide
in general for the common good, the appeal of comauhools was that it was a
universal goal. As western lands were settledy@aing continued to be of great

importance, both in terms of attracting settlersweest but also in terms of educating

%2 Home rule legislation was passed in Indiana in0198
183 Tyack (1991), p 14.
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those settlers out west about the benefits ofiasoeiety. While the goal may have

been universal, the method of implementation wds no

5.3.2 Federal Role: Land Ordinance and School Funds

The federal government has never assumed a lalg@ith respect to
education, but its support for education was ewviderce the Land Ordinance of
1785. The act reserved one section of each toywrishthe purpose of providing
funds for the maintenance of public schools inttvenship. Each township as
surveyed by the United States government was desrsguare. The township was
divided into thirty-six sections, with section s®h allotted to the state to generate
revenues (through sale or rent) for the spendingdutation. Tyack identifies this
grant as the origin of the federal government’'svadnvolvement in promoting
public schools as a form of internal improvem&AtOne question has been whether
the land grant for education was rooted in therf@dgovernment’s desire to have a
hand in educational policy, or if it was just a waydraw settlers out West.
Ultimately, it does not matter if it was the fedegavernment wanting to support
educational attainment in the West or if it wasepdial settlers demanding
guaranteed financial help in providing schoolirigjther way land grants were a way
for education to be an accessible and affordalskiution in the newly settled lands.

The money coming in from the land grants was flethento a common
school fund in every state. These state funds wrea@ed through provisions in the

state constitution which allocated revenues frodefal land sales. The school funds

14 Tyack (1991), p 31.
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were often supplemented from other sources of irgdar example, lottery proceeds
and marriage licensé&® Twelve states directed the proceeds they reddioen the
sale of federal lands in new states, which ranga 8-10% of the purchase price,
into the common school furl@® The original 13 states also established schow<u
Virginia’s common school fund was financed inityally the federal government
repaying the state for expenditures made for the&/&812. Ultimately, the
revenue from the land grants and the common sdhadldid not contribute much to
education spending. Tyack calculates that inake 19th century they combined for
about 6% of total school expenditur85.And, unfortunately, in many cases there
were no institutional constraints on the schoobiuto prevent the money from being

squandered by corrupt officials.

5.3.3 Patterns of Settlement

Before thinking about how education was provideds hecessary to think
about the de facto structure of local governmeat Would underlie new efforts to
provide schooling. Richardson’s research focusesaw school governance differs
across states, and exploits demographic pattedhdifferences in the initial structure
of state and local government. In exploring theateon in the creation of school
districts, it will be important to keep in mind thasic story of how population
dispersion and local governance differed acrosemnsg

In the south, plantation agriculture generated machsettlements that were

widely dispersed. Collective public action was iisely at the county level, where

1%Cubberley (1927), p 407.
1% Tyack (1991), p 34.
%7 Tyack (1991), p 35.
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there was enough concentration of people with ipalipower to get things
coordinated® The basic structure of "local" government in sbath drastically
differed from the north and west where county-learelas were subdivided in smaller
electoral or educational districts. A second didton can be made across states in
the north. The original New England colonies d#tkfrom the newer states to the
west by the simple fact that the original colonese settled organically as settlers
congregated in new towns. The Midwestern settléewas a function of the
surveyed townships and the section boundaries daavenresult of the process.
Section number 16, reserved for the provision bhbsts, quickly gave each township
its own identity. Richardson simply defines th#atence in local government
origination: "As New England township life grew apound the church, so western

localism finds its nucleus in the school systéffi."

5.4  Laws for Creation of Independent School Districts

The US Constitution made no provision for educagaher in terms of a role
for the federal government or responsibility to stites. State governments
subsequently took on the task of providing educatiotheir populations. Public land
grant states were often required to have a plealgeavide education in their newly
written constitutions. However, there was no owgtsor established body of school
law. State legislatures individually determineavitbeir school systems would be
structured. States gave authority and autononmgwdy created and recognized

school districts. These independent school distrere, and still are, the most

168 Richardson, “Settlement Patterns” (1984), p 191.
189 Richardson, “Settlement Patterns” (1984), p 194.
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fundamental component of a school system, "a botlfiqggand corporate...assigned

a name or number, and possesses certain legal powight to make contracts, to

sue and be sued, and to purchase and hold prdpesghool purposes-’ The
importance of the corporate status of a schootidistannot be understated. With a
corporate status, the courts recognized the dis@E a separate entity from any
township, town, city or district formed for otheunposes, even if the boundaries were
coterminous. The progress creating these corperditees and method by which
school districts could operate differed acrossestand across time.

The early colonial states differ from states thiate admitted later, as the laws
enacted in these original states were often aifmmcif the practices already on the
ground at the time. For example, the colonies@mir@cticut and Massachusetts both
ordered towns to maintain a school. The developmedistricts over time is similar
in these two states. In 1766 Connecticut authdnpagishes to subdivide into school
districts. In 1794, the state recognized the s#paxistence of school districts and
granted them authority to locate schoolhouses evydthxes. However, it was not
until 1839 that these districts became bodies gatpand granted the power to
independently manage their schools. Massachusettsd a bit earlier by legalizing
the district system in 1789 and granting full cogie powers to the districts in 1817.
In other colonies, schools were formed before lasee in place. Thus, laws which
empowered townspeople to form districts, such asndat in 1782 and New
Hampshire in 1807, should be seen as legislatianhndave public
acknowledgement to what was already institutedutingprivate motivation. The

common thread among these colonial governmentstaneks is that education was

10 Cubberley (1914), p 182.
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provided at a local level, and often provided befiowas legally recognized at the
state level. As Cubberley notes, the laws of tleesly states were "closely in
harmony of the spirit of the time, which demandachl self-government and local
rights wherever possiblé™

A different education landscape appears in statsvere formed as bundles
of surveyed townships. In these types of statesrevpopulation was growing rapidly
and new areas were continuously being settledast mvost important to have
permissive laws for the establishment of a schatidt. Indiana, in 1824, allowed
for the incorporation of the surveyed townshipsted the proceeds from the sale of
the public school lands, and gave them authorigutmdivide into districts. In lllinois
creation of school districts within the greater tship was a fairly straightforward
process: "The law provides for the election, inheschool district, of three persons as
school directors. When elected and qualified, thegome a corporation, and have
perpetual succession. Their duties are plainlinddfby the law, and may be
performed by a majority of its member$?The idea was that each little pocket of
settlers could determine for themselves wheth@&obto have school, and if so,
quickly have a means to decide where and how td the schoolhouse, how long
the school year should be and how much tax shaldwed on the residents of the
districts.

Ease of creation was key in allowing these newranities to have control
over education, an important public good that ttiesired. Cubberley hypothesizes

that one of the reasons it made sense to haveitheab ease of district creation was

1 Cubberley (1927), p 148.
172 Glidden vs. Hopkings, 47 lllinois, 525.
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that it was not cost prohibitive to do so. Smalinenunities could tax themselves at a
fairly low rate to build a modest schoolhouse, lairelatively cheap teacher and
provide the basic level of education for their dhein. Over time, the costs of the
inputs to education rose, as did the expectationghée quantity and quality of
education provided. The simple creation of newostHistricts was an important
legal structure, which would have implications tloe future ability of citizens to

consolidate school districts.

The Utilization of Permissive Laws

The growth in the number of school districts in #8¢h century can be
partially attributed to the thousands of commusitteat formed independent, one
room schoolhouses under permissive school distnies”® These new school
districts were important not only for expansioredfication, but also as a mechanism
for communities to be established. Fuller and @ulety both note how historians
have not tackled the story of rural school distrisécause they were often thought to
be a function of an established community rathan tmeans to for a new local
government to take root. However, the schoolidistften provided a concrete,
persistent body politic where none had existedigefdhe roots of the initial rural
district grew into the bigger idea of a local gaveent. As Fuller describes, the rural
school districts were "invaluable laboratories efrebcracy in which rural Americans
learned the importance of their vote, how to maies| and how to govern

themselves™* Provision of a common public education requirddrassing issues

73 From the beginning of the simple district systéimere was an extreme idea of local pride and self-
overnment, and out of this came a multiplicitysofall schools. Chamberlain (1913), p 309.

" Euller (1982), p 45.
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such as taxation, contingency funds, length ofh@akcterm, and the construction and
location of buildings. Even the physical centsabf the schoolhouse played into the
growth of a local government by providing an acit#esneeting place for other
community business to be discussed.

The formation of these new school districts vabgdtate, but there was a
general pattern that was a function of the waydhd grant states were surveyed. As
Cubberley describes the simple process, farmersdvgaitle on their acreage within
the new township. A group of three to five fanslwho lived within walking
distance of each other would jointly decide thatttvanted to operate a school for
their children. The parents would then take itruftemselves to build the
schoolhouse and furniture, hire a teacher and dddiie boarding-around
arrangements for the teacher. The institutiomefdistrict allowed for the
community effort to be legally recognized and maimcorporate status. These
highly localized districts grew exponentially oretfiontier, as a district borders were
defined by the "length of a child’s leg¥ in other words the size of the district was
constrained by how far the children could feasieélk to school. The importance of
the rural, often one room school district carriedtigh to the 20th century, as in

1914, half of the children in the United Statesenstll attending rural schooté®

5.5 The State Organization of School Districts

Another aspect of the school district creatiothéslevel at which these

districts were organized. The degree of centradinaor decentralization in school

175 Cubberley (1914), p 181.
176 Cubberley (1914). P 166.
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district organization has implications for how tfistrict is financed as well as the
type of education which is provided. In the ed§ century, the common practice
was either for states to have a district systemtomvnship system. The district
system represents an extremely decentralized ereatischool districts, whereas the
township system allowed for more centralized goaeoe over a larger geographic
area. Additional differences among states careba & the late 19and early 28
century when some states allowed for additionahfof consolidation. Some states
changed their system of school district organizatemallow for consolidation at a

more centralized level, such as the county or rpetitan area.

5.5.1 TheDistrict System

As discussed before, permanent school funds wesept in most states from
the early 19th century. Unfortunately, these sthawds were often mismanaged,
and quickly became depleted. If local schools @mat count on the state school
fund to help finance the local provision of edugatithen the funds had to be
collected by the local community to be spent onldisal community. If a school
district had to finance itself, it also needed &wéthe power to levy taxes. In the
original colonies, where the notion of school des$rfirst originated, districts derived
all their powers from the central town botdy. An important evolution with respect
to school district laws was not only the recogmitad being an independent corporate
body, but also that the public corporation couitiate fiscal policy. As Cubberley

noted, by 1830 to 1835, the district form of orgartion was everywhere in control

7 Cubberley (127), p 147.
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and at the height of its powerS. Under these permissive school district laws esact
by various states, general taxation of property peamitted by vote.

As compulsory attendance laws started to becoraetes across states during
the mid 19th century.® there had to be a compensating action with réspec
taxation in order to guarantee that the promisedoication would be financétf

Thus, the permissive nature of taxation turned aatmpulsory taxation of

181

property.”~ The fascinating innovation of the district systsnthat it was a viable
solution to the requirement by the states of mamgladucation, subsequent
mandatory property taxation, and the grant of pdwyethe state to citizens to
organize their own independent school districts. Féller notes, free public
education was not feasible had the farmers not beefdent that they could still
control school matters through the district scraystem:®?

As time passed, the simplicity of the districtteys started to show its
shortcomings; it was not the best solutions fopathple and all places. For one,
because district taxation was originally based mperty taxation, there was a

burden placed on those households that did not ¢faldren, as they would be

paying for others’ use of the school system. Ogeblems, as identified by

178 Cubberley (1934), p 235.

9 The first compulsory attendance law was enactéddssachusetts in 1852, followed closely by
New York (1853). In the 1860s both DC and Vermaraated laws. The 1870s saw many states pass
such laws: Michigan, New Hampshire, Washington, rigaticut, New Mexico, Nevada, California,
Kansas, Maine, New Jersey, Wyoming, Ohio, and Wistto The last group of states to pass such
laws was a group of Southern states from1915-1A8Ekiama, Florida, South Carolina, Texas,
Georgia, Louisiana, and Mississippi.

180 Fyller documents the move to free public educabipthe Middle Border states: lowa was first in
1846, followed by Wisconsin (1848), Minnesota (18%8ansas (1861), and Nebraska (1867). In most
of the older states, the transition to free pubtiocation happened in the 1850s: Indiana (18524p Oh
(1854) and lllinois (1855).

8L For example, in Indiana a permissive taxation s passed in 1824, amended in 1836, and
repealed in 1837. In the 1850s, Indiana residdotg\s became required to pay school taxes.

12 Fuller (1982), p 41.
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Cubberley, were that rural education was expensivtsighted, inconsistent, and
unprogressive, the taxing unit was too small, drede were an excessive number of
school officers. By moving structural and funcabnontrol to a higher level of
government, a school system could not only equéfiedourden of providing
education, but could also provide more equal lesEbducation across rich and poor
areas. It could also operate more efficientlydiing advantage of economies of

scale in teaching and administration.

5.5.2 TheTownship System

The township system was an attempt to revolutiothizepiecemeal district
system by allowing districts to take advantageaoin®mies of scale. It also gave
districts the ability to equalize the tax rate oadarger area. Fuller notes the
historical reasons for why citizens wanted to mmxeards a more centralized district
system: to broaden the tax base, equalize thegpoovof education across smaller
districts, eliminate old within district disputeiminish the proliferation of small
schools, have improved supervision of schools #&wll@cause rural school board
members were often inefficiett As Goldin and Katz have noted in their work, the
township system also provided the necessary condifior high schools to be built.

The township system saw individual, independehostdistricts
relinquishing their corporate power to the townshifhe transfer of power from an
independent school district to a township disitmtild have different structural

outcomes. One option was that the independenbsdisirict could close their

18 Fuller (1981), p 113-114.
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community school and begin transporting their aleitdto a more central township
school. An alternate outcome did not involve th&slof the local school; there would
just be an over-arching school district which wocdahtrol the structure and function
of all schools within the new township district.

Experimentation with the township system was aeatén Indiana, Ohio and
lowa in the 1850s. In Ohio, not much changed fionelly. Corporate powers were
indeed transferred to the township, but the subdisgével still maintained direct
management over the individual schools. HoweWwertownship system in Indiana
and lowa dramatically changed the educational systeost visibly taking away
control and decision-making from the local levetl @entralizing management at the
township levef®* Farmers in these two states initially resistess lof control over
their children’s education, and appealed for aoresibn of the local district system.

lowa ended up allowing communities to return @ phior independent
district system. In 1872, the lowa state legiskatthanged the law and allowed any
township to return to the old independent disifiet majority of the voters approved.
Within the first 18 months, 119 of the 1700 lowavtships had returned to the old
systen®° Indiana, on the other hand, resisted a full ealenf the township system.
At the time, Indiana was heralded as having thet @fisient rural school system in
the Midwest. In retrospect, the move to the toumslgstem may have had negative
impacts on the quality of education provided. &kerage length of school, teachers’
wages, and the percentage of the population inatatere all below average. Fuller

notes that there was a lack of interest in raiknegl taxes to finance an improved

8 1n lowa, in little more than a year’s time, mohan 3000 independent school districts were replaced
with 933 township districts. Fuller (1982), p 115.
185 Fuller (1982), p 118.
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educational system, and as a result, the stat@ksistem had to rely heavily on
state-level taxes for suppdff. A possible reason was because the township system
reduced the tax-benefit link in the provision otiedtion. Citizens were more
resistant to increased taxes because that mondg Wweulistributed across all

township schools, not specifically directed towatttsr local school.

5.5.3 Consolidation

Researchers have been interested in accountinigdatrastic reduction in the
number of school districts over the 20th centuFie tale of consolidation
throughout the 2Dcentury has been explained through urbanizatiorttze
advantages of economies of scale in providing bdtool education. What has been
left relatively undefined is the institutional clygnnecessary in order to allow for
consolidation. The consolidation of school digsriwithin a state often started as a
single case being brought to the state requestiegal legislation for
consolidation®” The state then made the process of consolidatioessible to all
interested districts through the passage of getenal

The story of legal consolidation is historicaligd to the petition to transport
kids to school. Initially, consolidation was na@ded on increasing educational
attainment or improving the quality of schoolingt lvas motivated by cost savings.
In the late 19th century, it became less costly (@ore feasible) to transport kids to
a more centralized school than to pay for educattanone-room schoolhou¥&. In

the original grants by state legislatures, schegitidts had the power to raise money

18 Fuller (1982), p 124.
187 Abel (1923), p 20-21.
188 Cubberley (1927), p 248.
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for the operation of a one-room schoolhouse. H@&wnedhe school district did not
originally have the power to pay for the transpiotato centrally-located school
outside of the local district. The laws to alloev tonsolidation of schools began in
Massachusetts in 1869. The general law in Massatisuallowed the following:
"Any town in this Commonwealth may raise by taxatar otherwise, and
appropriate money to be expended by the School Gte®in their discretion, in
providing for the conveyance of pupils to and frtma public schools'®® As
Cubberley notes, noticeable changes in Massacbussgan in 1875 as rural
communities began to close up rural schools amgpi@rt pupils to a central school.
However, consolidation was not a widespread practitil 1890. Following in the
steps of Massachusetts, laws were enacted in &s$tam 1894 to 1910 which
provided for the use of public funds in order Engport students to a consolidated
school.

In 1892, Ohio, like Massachusetts, also saw thamtdges of transporting
children to a central school. The township of Kwvifle was trying to determine
whether or not to build a new schoolhouse for sstbidt 4. The problem was that
there were not many children in subdistrict 4, artid not make sense to build a new
schoolhouse if it was not going to serve many sitgleA suggestion was made to
close subdistrict 4 and, alternatively, send thildn to the main school in central
Kingsville. Both the residents of the subdistaod those of the central district
thought it was a good idea. However, the subdistiid not have the authority to use

public education money to transport the childrethtocentral schodf® After two

189 Cubberley (1927), p 245.
0 Fyller (1982), p 228.
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years, the Ohio state legislature passed a lawhndliowed for public education
money to be used for transportation. At first, ge@eral law was couched in very
specific terms: it was restricted to a townshipgwatpopulation between 1710 and
1715 and the county population must be betweerb@®36d 46,660. In 1896 this
"general" law was extended to apply to three casntBy 1898 it was made
accessible to the entire stafé.By the first decade of the twentieth centurytesta
across the Middle West were experimenting with obdation. In lowa, twenty-
eight counties pursued consolidation, and in Nédarasenty-one counties decided to
try consolidation. No state utilized the new ingtonal arrangement with more
intensity than Indiana. By 1902, two-thirds of tteunties had consolidated schools.
Indiana allowed for the proliferation of consolidet because the township system
was already in operation.

After 15 or 20 years, consolidation had noticeabken hold in some states
more than others. Cubberley groups states wheneditkable results" have been
achieved and those where little has been acconeglisifihose making use of their
newfound ability to consolidate (Colorado, Flori@eorgia, Indiana, Kentucky,
Louisiana, Maryland, Mississippi, North Carolinagth Dakota, Ohio and Texas)
are those where education was predominantly caumtiywnship based. States
where district consolidation was harder were thelsere the independent district
system had firm roots (California, lllinois, Kans&kebraska, Missouri, Oregon and
Wisconsin). As Cubberley simply concludes, thergger the district system, the

smaller has been the success in establishing ddated school$? Thus, when we

1 Cubberley (1927), p 246.
192 Cubberley (1914), p 232.
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seek to explain the propensity for school distriotsonsolidate in the 20th century,
we need to consider what drove the relative strenfjthe district system in the first

place.

5.6  Future Empirical Approach

School district growth has been researched by dorgpndependent
regional, state or local accounts, but these S¢r@ee not been comprehensively and
jointly analyzed to uncover an overarching pattdmlooking to expand the
statistical research with respect to school distrit is natural to begin with the
econometric studies of school district consolidatid he comprehensive study by
Kenny and Schmidt looks specifically at consolidatin school districts from 1950
to 1980. They use county level census and schswial data to explain the variation
in the number of school districts across statestiamel They specifically target two
sets of explanatory variables: those that reprgsasgible economies of scale in
schooling and those that proxy for population hoemagty. The authors use several
measures to account for potential cost savings iegpect to economies of scale: the
number of rural highway miles per square mile, paipon density, the ratio of the
school age population to the local population, gnedfraction of the labor force
involved in farming. To measure heterogeneity imithe state, and thus the degree
to which there are varied preferences with resfmesthooling, the authors use an
income ratio measure, which is the difference betwtbe third and first quartiles of
the family income distribution, divided by the sedaquartile. Taking advantage of

economies of scale would result in consolidatioth afiewer number of school
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districts. Heterogeneity, on the other hand, wondticate a push towards more
school districts in order to have a better matcpreferences. The authors find
support for both hypotheses.

A key element that has been missing from the aogbwork thus far has
been controls on the supply side of the markesdétiool districts. The rich historical
literature on the exponential growth in the numtifeschool districts, enriched mainly
by the work of Goldin, has described a fairly ititte story of increased demand and
education systems taking advantage of economissabé. More recently, Lindert
and Go tackled these demand side influences byrmalfy exploring county level
variation in enroliments. Researchers have alisttdoom supply side of the
equation, namely, the state laws which could eraggeior restrict the growth and
number of school districts. This seems like a bletamission; the growth of school
districts is only possible if the legal environmahbws the creation of these bodies
politic.

The next step is to look at the change by statéseir school district
incorporation laws which would directly affect tability of citizens to form new
districts. In undertaking the analysis, it will inegportant to recognize that these
school district laws are not exogenous eventsvieae enacted by state legislatures.
It will be important to incorporate the idea thag¢se legislative actions are
endogenously determined by underlying politicamdgraphic, and social factors in
each one of the states. An investigation of tiseb®ol districts laws, recognizing the
endogenous nature of such institutional changddsubsequently add more

information to the study of school district condalion. It seems likely that state
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laws regarding the ease of consolidating schodticlis would be influenced by the
historical relationship between the state andrés g to citizens with respect to
school district incorporation. If people were givhe opportunity to create their own
school districts with relative ease, then it seékaty that the state would also allow
such citizens to consolidate under their own accord

One may question why school district laws are irtgpd. As seen from the
perspective taken by previous researchers, dstaie simply created when they are
needed. While a true statement, it misses the fgoah they can only be created if
they are allowed to be created. Why did Indianasee much school district creation
in the 1850s? Was it because citizens of Indiatiaaot have the demand for
education? Rather than the demand explanatiomythave been because the state
of Indiana had changed its laws to have a townsysgem instead of a multitude of
independent school districts. These institutialedhils can be identified to help
explain the differential growth of school distrieétsross states and across time.
Potentially, they can also help explain statededéntial rate of school district

consolidation in the 20th century.
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6 Conclusion

This thesis explores the changing relationshigvben state and local
governments in the United States. By viewing topsc through a fiscal federalism
and political economy lens, we are able to learnenadbout why states chose
different institutional structures for managingdbgovernments. In addition, this
thesis adds to the historical account by identdytime variety of options states
pursued and the myriad reasons that motivated ehaBgth the narrative and
econometric analysis show that outcomes vary depgrh economic and political
conditions within the state.

In Chapter 2, | document the different instituibstructures states put in
place for municipal governments. The options idellispecial legislation, general
legislation with special legislation, strict gendemislation, and the additional option
of home rule. The chapter also presented probigithsmaintaining a system of
special legislation. A state would be likely t@ken alternate option when the costs
of special legislation exceeded the benefits.

Chapter 3 provides explanation for why states heaye chosen different
institutional arrangements. The collected narestivonvey that these institutional
changes were not exogenously imposed on stategyarerthey changes that all
states adopted. | consider the pattern of theaegds, both across time and across
regions. Differences in the political and econopuaditions triggered action by
politicians and citizens to change the institutiaraangement. Overall trends can be

seen when looking across regions. Looking withragion, we can see that
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differences in specific political institutions, $uas the rules of apportionment,
correspond with changes to the state-municipatiogiship.

In Chapter 4, | take a closer look at one exaroplastitutional change, the
adoption of home rule. An empirical analysis shtlet states with heterogeneity in
local preferences were more likely to decentratietrol through a constitutional
home rule provision. States with more homogenémead preferences were more
likely to find general legislation a suitable itigtional framework. The analysis of
home rule adoption is an empirical test of poliegentralization. It provides
evidence that fiscal federalism ideals are at workctual policy implementation.

This thesis does more than just provide a chetkewdretical predictions.
This work contributes to the understanding of wtages have different institutional
constructs with respect to the state-local relatigm There is not a universal answer
for whether a state should use special legislageneral legislation, or home rule to
serve its municipalities. In Chapter 5, we se¢ tiare is also not a universal
solution to how states dealt with the creation emasolidation of school districts.
We see that the choice of how to structure a comistn to handle local governments
depends on the historical structure of local gonents, the political atmosphere
within the state legislature, and the variety afliities within a state. A wide variety
of localities adds complexity to the state’s problef solving how to structure the

state-local relationship. It has also made faszihating story to tell.
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Table 1

Apportionment Provisions in State Constitutions

Apportionment 1865-1870

State Apportionment 1812 Upper House Lower House

Georgia Population Geographic Geographic
Massachusetts Population Geographic Population
New Hampshire Population Population Geographic
New York Population Geographic Geographic
Pennsylvania Population Geographic Geographic
South Carolina Population Geographic Geographic
Connecticut Geographic Geographic Geographic
Delaware Geographic Geographic Geographic
Maryland Geographic Geographic Geographic
New Jersey Geographic Geographic Geographic
North Carolina Geographic Population Geographic
Rhode Island Geographic Geographic Geographic
Virginia Geographic Geographic Geographic
Notes:

Geographic apportionment indicates apportionment by county, parish, town, or city.
Population apportionment indicates apportionment based on number of people, freeholders, or taxable inhabitants.

Apportionment in 1812 is taken from Zagarri (1987), Appendix 4, p158-159.
Apportionment in 1865-1870 is taken from Dixon (1968), Chart 2, p68-69.
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Table 2: Options for State-Municipal Relationship

Reasons for Choice of Framework

Heterogeneity

Organizational Framework Numbers Judicial . Principal-Agent
o . Logrolling Across
Problem Decisionmaking S Problem
Municipalities

Centralized Special Legislation

Prohibition of Special Legislation X X

Special and General Legislation X X

Strict General Legislation X X X
Decentralized Home Rule X X X X

Table 3

Classification of Ohio Cities, 1894.

: . By which L Population in  Number of acts
Class Grade Population basis census Names of Cities in Class 1890 for class in 1894
First 1 >200,000 1870 Cincinnati 296,908 43
First 2 90,000-200,000 1870 Cleveland 261,353 22
First 3 31,500-90,000 1870 Toledo 81,434 14
First 4 20,000-31,500 Any
Second 1 30,000-31,500 1870 Columbus 88,150 10
Second 2 20,000-30,500 1870 Dayton 61,220 12
Second 3 10,000-20,000 1870 (many cities in class) 25
Second 3a 28,000-33,000 1890 Springfield 31,897 6
Second 3b 16,000-18,000 1890 Hamilton 17,565 8
Second 4 5,000-20,000 1870 (many cities in class) 33
Second 4da 8,330-9,050 1890 Ashtabula 8,538 3

Notes: Data from table in Wilcox p 84.



Adoption of Constitutional Changes by Region

Table 4

Region State Statehood gfrporatlo(r;i SI_GeneraIGL o MunIC(IB[II)_alltIES R
Delaware 1787
" New Jersey 1787
5 Pennsylvania 1787 1969 1922
@ Connecticut 1788 1965
8 Georgia 1788 1945
= Maryland 1788 1851 1851 1954
@ New Hampshire 1788 1966
3 New York 1788 1846 1846
§ South Carolina 1788 1973
8 North Carolina 1789 1916 1971 1916 1916
= Rhode Island 1790 1951 1951
£ Kentucky 1792
5 Tennessee 1796 1953
Maine 1820
West Virginia 1863 1936 1936
- Louisiana 1812 1845 1845 1974 1974
3 Mississippi 1817
E Alabama 1819 1901
3 Missouri 1821
2 Arkansas 1836
o) Florida 1845 1968
Texas 1845 1912
. Ohio 1803 1851 1851 1851 1912
g Indiana 1816 1851 1851 1851 1851 1851
2 lllinois 1818 1848 1848 1970
5 Michigan 1837 1850 1850 1850 1909 1909 1909
_i lowa 1846 1846 1846 1857 1857 1857 1968
o) Wisconsin 1848 1848 1848 1924
Minnesota 1858 1857 1881 1881
% California 1850 1849 1849
o Oregon 1859 1857 1857 1857 1906
= Nevada 1864 1924
© Kansas 1861 1859 1859 1859 1859 1960
E Nebraska 1867 1912
O Colorado 1876 1912
> Montana 1889 1889 1889 1889 1889 1889 1922 1973
.*g North Dakota 1889 1889 1889 1889 1889 1889 1889 1966
@ South Dakota 1889 1889 1889 1889 1889 1889 1889 1963
E Washington 1889 1889 1889 1889 1889 1889 1889
E Idaho 1890 1889 1889 1889 1889 1889
‘g Wyoming 1890 1889 1889 1889 1889 1889
z Utah 1896 1896 1896 1896 1896 1896 1896
FL, % Oklahoma 1907 1907 1907 1907 1907 1907
3 g Arizona 1912 1912 1912 1912 1912 1912 1912
2 New Mexico 1912 1911 1911 1911 1911 1970
z Alaska 1959 1959 1959
i Hawaii 1959 1959 1959

Notes:

No constitutions for Massachusetts, Vermont, and Virginia.

Each category (Corporations, General, Municipalities) is divided into prohibitions of special legislation and calls for general laws.
The municipality category also tracks when states adopted constitutional home rule for municipalities. )
and municipalities. The other categories include such things as individuals, highways, rate of interest, officials, and elections.
General legislation in the general category refers to Binney's category on general restrictions such as the state shall pass general laws in all

cases where it can be made applicable.
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Table 5

Major Changes in Apportionment in Midwest State Constitutions

State Year Representatives Senators
Number Apportionment Number Apportionment
lllinois 1818 27-36 1/3 to 1/2 of number of Reps
1848 75-100 25
1870 Pop by Unit 51 Pop by Unit
1958 177 58
Indiana 1816 25-39" 1/3 to 1/2 of number of Reps
1851 <=100 <=50
lowa 1846 26-39° 1/3 to 1/2 of number of Reps
1857 Pop by Unit 1/3 to 1/2 of number of Reps Pop by Unit
1868 <=100 Pop by Unit <50 Pop by Unit
1904 <=108 By Unit 50 By Pop
1928 Pop by Unit
1968 <=50
Michigan 1835 48-100 By Unit (new Units by Pop) 1/3 of number of Reps
1850 64-100 Pop by Unit 32
1909 By Unit
1952 <=110 Pop by Unit 34
Minnesota 1857 No more than 1 for every 2000 people By Pop No more than 1 for every 5000 people By Pop
Ohio 1802 24-36° Pop by Unit 1/3 to 1/2 of number of Reps Pop by Unit
1851 Based on ratio* Pop by Unit Pop by Unit
1903 By Unit Pop by Unit
Wisconsin 1848 54-100 By Pop 1/4 to 1/3 of number of Reps
1951 By Pop Pop by Unit
1959 By Pop By Pop

Source: Text of state constitutions, obtained from NBER/Maryland State Constitutions Project

Notes:

By Pop means seats are allocated based only on population

Pop by Unit means seats are allocated based both on geographic unit (city and/or county) and population

By Unit means seats are allocated by geographic unit (city or county)

1
2
3
4

Once population of white males over 21 is more than 22,000, then the limit increases up to 100
Once population of white inhabitants is more than 750,000, then the range changes to 39-72

Once population of white males over 21 is more than 22,000, then the range changes to 36-72.
The ratio is equal to population/100. Every county having half ratio gets 1 Rep, 1 3/4 gets 2 reps, 3 ratio 3 reps, 4 ratio 4 rep, etc.
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Table 6

Variance in 1902 Municipal Data

lowa Michigan Ohio
Population (in thousands) 133.5 1,385.2 2,616.2
Population Growth 0.1 1.4 0.4
% Other Votes 6.3 5.4 30.1
% Democrat Votes 90.9 93.3 116.8
% Native Born 23.0 188.2 41.5
% Urban 358.3 588.3 450.4
Gross Debt Less Sinking Fund (per capita) 71.7 1,560.2 746.2
Sinking Fund (per capita) 0.1 1.7 5.3
Number of Municipalities 64 72 119

Source: 1902 Census: Wealth, Debt and Taxation.
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Table 7: Summary Statistics for Municipalities in All States

1890 Data
Probit Duration
Home Rule Non-Home Rule Significant Home Rule Non-Home Rule Significant
Difference in Difference in
States States Means/Variance States States Means/Variance
Variable
Political HHI 0.49 0.50 i 0.49 0.50 *x
(0.115) (0.105) (%) (0.111) (0.105) *)
% Democrat Votes 45.42 43.71 * 46.90 43.71 ok
(20.21) (21.93) (%) (19.48) (21.93) (%)
% Other Votes 9.93 11.00 8.34 11.00 ok
(14.51) (19.71) (%) (13.78) (19.71) (**%)
Population (in thousands) 5.09 3.98 5.30 3.98
(20.49) (30.17) (%) (23.56) (30.17) (%)
Population Growth 0.26 0.29 0.25 0.29
(0.47) (1.22) (=) (0.46) (1.22) ()
Gross Debt Less Sinking Fund (per capita) 7.04 6.71 6.39 6.71
(15.55) (14.77) *) (14.53) (14.77)
Sinking Fund (per capita) 0.26 0.12 ks 0.24 0.12 i
(1.96) (0.48) (%) (1.81) (0.48) ()
% Native born 82.27 84.41 ok 83.95 84.41
(12.79) (11.44) () (12.74) (11.44) (%)
Number of Municipalities 925 1264 1102 1264
Panel Data
Probit Duration
Home Rule Non-Home Rule Significant Home Rule Non-Home Rule Significant
Difference in Difference in
States States Means/Variance States States Means/Variance
Variable
Political HHI 0.53 0.51 i 0.53 0.51 *x
(0.151) (0.129) (%) (0.152) (0.129) (**%)
% Democrat Votes 44.03 44.26 43.96 44.26
(22.7) (17.25) (%) (22.7) (17.25) (%)
% Other Votes 15.37 8.94 ok 15.16 8.94 ok
(19.64) (6.95) (%) (20.34) (6.95) (%)
Population (in thousands) 14.06 15.02 12.39 15.02
(41.18) (93.05) (%) (36.62) (93.05) (%)
Population Growth 0.53 0.37 ok 0.59 0.37 ok
(1.12) (0.61) (%) (1.39) (0.61) ()
Gross Debt Less Sinking Fund (per capita) 21.59 12.46 il 21.96 12.46 il
(22.46) (11.79) (%) (29.41) (11.79) (%)
Sinking Fund (per capita) 0.93 0.27 i 1.00 0.27 ki
(2.19) (0.55) (=) (3.28) (0.55) (t559)
% Native born 90.50 89.96 89.33 89.96
(10.06) (7.92) (%) (11.26) (7.92) (%)
Number of Municipalities 618 494 589 494

Notes:
Standard deviations are in parentheses

*x +x % denotes significance at the 1 percent, 5 percent, and 10 percent level, respectively.
Panel data statistics are averaged across municipalities
Home rule states in 1890 analysis are California, Colorado, Michigan, Minnesota, Nebraska, Ohio and Texas.
Home rule states in panel data analysis are Arizona, California, Colorado, Michigan, Minnesota, Missouri, Nebraska, Ohio, Oklahoma, Texas and Washington.
Non-Home rule states are Arkansas, Idaho, lllinois, Indiana, lowa, Kansas, Louisiana, Montana, Nevada, New Mexico, North Dakota, South Dakota, Utah, Wisconsin, and Wyoming.
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Table 8: Summary Statistics for Municipalities in Home Rule States

1890 Data
Probit Duration
Home Rule General Legislation Significant Home Rule General Legislation Significant
Municipality Municipality Difference Municipality Municipality Difference
Variable
Political HHI 0.52 0.48 d 0.52 0.48 okk
(0.15) 0.1 () (0.15) (0.1) ()
% Democrat Votes 51.62 43.32 ok 51.67 45.58 rhx
(22.03) (19.12) (**%) (21.85) (18.56) (**%)
% Other Votes 9.35 10.12 9.12 8.12
(13.99) (14.68) (13.89) (13.75)
Population (in thousands) 14.24 1.99 ok 16.73 211 bl
(39.14) (2.63) (%) (48.51) (3.13) (***)
Population Growth 0.39 0.21 e 0.40 0.21 i
(0.44) (0.48) (0.44) (0.46)
Gross Debt Less Sinking Fund (per capita) 8.34 6.59 * 8.49 5.81 ok
(12.28) (16.5) (%) (12.39) (15.03) (**%)
Sinking Fund (per capita) 0.64 0.13 ok 0.64 0.12 ok
(3.73) (0.64) ((+3) (3.68) (0.6) [(G5)
% Native born 78.19 83.65 ok 78.21 85.55 b
(14.12) (12) (%) (14.04) (11.87) (***)
Number of Municipalities 234 691 240 862
Panel Data
Probit Duration
Home Rule General Legislation Significant Home Rule General Legislation Significant
Municipality Municipality Difference Municipality Municipality Difference
Variable
Political HHI 0.53 0.49 d 0.53 0.49 okk
(0.15) (0.14) (0.15) (0.14) *)
% Democrat Votes 49.08 37.25 ok 49.49 37.26 il
(23.77) (17.18) (***) (23.86) (17.19) (%)
% Other Votes 12.48 18.73 ** 11.65 18.73 b
(10.33) (24.84) (%) (11.64) (24.85) (%)
Population (in thousands) 23.76 7.28 ok 20.90 7.29 ok
(59.8) (9.01) (%) (54.93) (9.01) (***)
Population Growth 0.68 0.41 a 0.83 0.41 i
(1.14) (1.26) .7) (1.27) (**)
Gross Debt Less Sinking Fund (per capita) 27.92 19.08 ok 29.46 19.18 bl
(28.14) (15.12) (**%) (40.82) (15.28) (**%)
Sinking Fund (per capita) 1.46 0.48 i 1.69 0.48 ok
(3.04) (0.89) () (4.87) (0.89) (G5))
% Native born 86.69 93.13 ok 83.43 93.16 b
(12.03) (7.16) (%) (13.42) (7.15) (**%)
Number of Municipalities 276 231 247 231

Notes:
Standard deviations are in parentheses

wex wk % denotes significance at the 1 percent, 5 percent, and 10 percent level, respectively.
Panel data statistics are averaged across municipalities
Home rule states in 1890 analysis are California, Colorado, Michigan, Minnesota, Nebraska, Ohio and Texas.
Home rule states in panel data analysis are Arizona, California, Colorado, Michigan, Minnesota, Missouri, Nebraska, Ohio, Oklahoma, Texas and Washington.
Home rule municipalities adopted a home rule charter by 1935.
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Table 9: Probit and Linear Probability Estimates

1890 Data Panel Data
Probit Model (Marginal Effects) Linear Probability Model Probit Model (Marginal Effects) Linear Probability Model
(1) ) (3) (4) () (6) @) (8) (9) (10) (11) (12)
Population (in thousands) 0.044 0.044 0.046 0.018 0.019 0.019 0.002 0.002 0.002 0.003 0.003 0.003
(0.007)*+* (0.008)*+* (0.007)=* (0.002)*+* (0.002)*** (0.002)*+* (0.000)=* (0.000)*+* (0.000)*** (0.001)*** (0.001)=* (0.001)*+*
Population (in thousands) [squared] -0.0001 -0.0001 -0.0001 -0.00006 -0.00006 -0.00006 -0.000002 -0.000002 -0.000002 -0.000004 -0.000004 -0.000004
(0.00002)**  (0.00002)**  (0.00002)**  (0.000008)*** (0.000008)**  (0.000008)*** (0.0000008)**  (0.0000008)**  (0.0000009)** (0.000002)*  (0.000002)*  (0.000002)**
Population growth 0.271 0.170 0.247 0.212 0.156 0.199 0.058 0.033 0.044 0.013 -0.006 0.002
(0.048)*+* (0.043)+* (0.048)+* (0.039)*+* (0.039)*** (0.039)* (0.013)=* (0.011)*+* (0.014)*+ (0.012) (0.011) (0.011)
Different Political Party from State -0.114 -0.035 -0.052 -0.105 -0.056 -0.053 -0.015 -0.010 -0.002 -0.032 -0.022 -0.008
(0.036)*** (0.032) (0.041) (0.029)*+* (0.029)* (0.030)* (0.019) (0.018) (0.021) (0.027) (0.027) (0.027)
Political HHI 0.019 -0.228 -0.346 0.175 -0.004 -0.223 0.313 0.052 0.245 0.507 0.143 0.369
0.177) (0.185) (0.201)* (0.147) (0.199) (0.195) (0.072)=* (0.061) (0.068)*** (0.101)** (0.124) (0.110)*+*
% Democrat Votes 0.007 0.004 0.004 0.005 0.002 0.003 0.000 0.000 -0.001 -0.000 -0.001 -0.002
(0.001)*** (0.002)** (0.001)*+* (0.001)*+* (0.001) (0.001)*+* (0.000) (0.001) (0.001)** (0.001) (0.001) (0.001)*
% Other Votes 0.006 0.005 0.004 0.004 0.002 0.002 -0.002 -0.002 -0.003 -0.003 -0.003 -0.004
(0.001)*+* (0.002)*+* (0.002)*+* (0.001)*+* (0.001)** (0.001)** (0.001)*+* (0.001)%+* (0.001)*+* (0.001)*+* (0.001)*+* (0.001)*+*
% Native born -0.886 0.003 -0.953 -0.644 0.011 -0.689 -0.803 -0.423 -0.806 -0.859 -0.396 -0.858
(0.153)x** (0.166) (0.163)*+* (0.122)%+* (0.181) (0.127)*+* (0.157)*+* (0.118)*+* (0.155)%+* (0.144)++* (0.154)** (0.141)%+*
Gross Debt Less Sinking Fund (per capita) 0.002 0.004 0.001 0.003 0.003 0.001 0.001 0.001 0.001 0.001 0.001 0.001
(0.002) (0.002)** (0.002) (0.001)** (0.001)** (0.001) (0.001)** (0.000)* (0.001) (0.001)* (0.001)* (0.001)
Sinking Fund (per capita) 0.016 0.004 0.006 0.006 0.001 0.004 -0.007 -0.004 -0.006 -0.011 -0.010 -0.011
(0.017) (0.014) (0.017) (0.003)* (0.003) (0.003) (0.004)* (0.003) (0.004) (0.004)*+* (0.004)** (0.004)*+*
Population growth compared to state average [squared)] -0.140 -0.070 -0.126 -0.086 -0.058 -0.086 -0.014 -0.011 -0.012 -0.000 0.000 -0.000
(0.035)*+* (0.028)** (0.034)*+* (0.017)*+* (0.016)*** (0.017)*+* (0.004)*+* (0.003)*+* (0.004)*+* (0.000) (0.000) (0.000)
% Native compared to state average [squared] -0.689 0.194 -0.831 0.354 1.001 0.146 -4.776 -2.499 -4.247 -4.148 -2.827 -4.162
(1.155) (1.036) (1.223) (0.899) (1.038) (0.918) (1.218)*+* (0.928)*+* (1.140)%+* (1.016)*** (0.795)%+* (0.808)***
Gross Debt Less Sinking Fund (per capita) compared to state average [squared] -0.00002 -0.00006 -0.00003 -0.00001 -0.00001 -0.000006 -0.00002 -0.00002 -0.00002 -0.000005 -0.000003 -0.000003
(0.00006) (0.00004) (0.00005) (0.000004)***  (0.000004)**  (0.000004) (0.00001)* (0.00001)* (0.00001) (0.000002)** (0.000002)* (0.000002)
State Fixed Effects v v v v
Region Effects v v v v
Time Effects v v v v v v
Observations 925 925 925 925 925 925 1216 1216 1216 1216 1216 1216
Notes:

Robust standard errors in parentheses; panel data standard errors are clustered by municipality
e * * denotes significance at the 1 percent, 5 percent, and 10 percent level, respectively.
Marginal effects of the probit estimation are evaluated at the mean of the independent variables.

Sample is all municipalities in home rule states.

Home rule states in 1890 analysis are California, Colorado, Michigan, Minnesota, Nebraska, Ohio and Texas.
Home rule states in panel data analysis are Arizona, California, Colorado, Michigan, Minnesota, Missouri, Nebraska, Ohio, Oklahoma, Texas and Washington.
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Table 10: Duration Estimates

1890 Data Panel Data
) @) 3 4 ©) (6) @
Population (in thousands) 1.024 1.027 1.025 1.009 1.011 1.009 1.010
(0.010)** (0.015)* (0.013)** (0.005)* (0.007) (0.005)* (0.008)
Population (in thousands) [squared] 0.99994 0.99993 0.99994 0.99998 0.99998 0.99998 .99998
(0.00005) (0.00007) (0.00006) (0.00002) (0.00002) (0.00002) (0.00003)
Population growth 3.811 2.620 4.035 1.474 1.524 1.528 1.432
(0.938)*** (0.625)*** (0.995)*** (0.118)*** (0.127)*** (0.128)*** (0.136)***
Different Political Party from State 0.701 0.830 0.616 0.765 0.848 0.924 0.729
(0.129)* (0.151) (0.122)** (0.138) (0.167) (0.174) (0.156)
Political HHI 2.276 0.178 3.642 14.364 1.422 11.270 0.575
(1.802) (0.176)* (2.978) (6.849)** (0.822) (5.480)*** (0.416)
% Democrat Votes 1.029 1.022 1.038 1.025 1.003 1.011 1.003
(0.007)*** (0.009)** (0.008)*** (0.004)*** (0.006) (0.005)** (0.007)
% Other Votes 1.026 1.024 1.033 1.008 1.001 1.002 1.016
(0.007)**+ (0.010)** (0.008)*** (0.004)* (0.005) (0.004) (0.006)**
% Native born 0.029 0.648 0.097 0.027 0.041 0.016 0.362
(0.019)** (0.567) (0.069)*** (0.017)** (0.034)*** (0.010)*** (0.368)
Gross Debt Less Sinking Fund (per capita) 1.027 1.038 1.025 1.010 1.006 1.008 1.008
(0.007)%** (0.012)*** (0.008)*** (0.003)*** (0.003)** (0.002)*** (0.004)**
Sinking Fund (per capita) 1.056 1.046 1.058 1.026 1.029 1.030 1.027
(0.007)**+ (0.008)*** (0.008)*** (0.008)*** (0.009)*** (0.008)*** (0.010)***
Population growth compared to state average [squared] 0.446 0.579 0.435 0.978 0.971 0.975 0.978
(0.116)*** (0.146)** (0.112)%* (0.006)*** (0.007)*** (0.007)*** (0.008)***
% Native compared to state average [squared] 10.821 324.683 288.878 0.020 0.000 0.000 0.007
(32.924) (1,066.132)* (923.551)* (0.089) (0.000)*** (0.002)** (0.033)
Gross Debt Less Sinking Fund (per capita) compared to state average [squared] 0.9999 0.9997 0.9999 0.99997 0.99998 0.99997 0.99998
(0.00003)*** (0.0002) (0.00003)*** (0.000008)*** (0.00001) (0.000008)*** (0.00001)*
State Fixed Effects v v v
Region Effects v v
Time Effects v
Observations 1102 1102 1102 987 987 987 987
Notes:

Robust standard errors in parentheses; panel data standard errors are clustered by municipality
*x % * denotes significance at the 1 percent, 5 percent, and 10 percent level, respectively.

All specifications assume the Weibull distribution.
Sample is all municipalities in home rule states.

Home rule states in 1890 analysis are California, Colorado, Michigan, Minnesota, Nebraska, Ohio and Texas.

Home rule states in panel data analysis are Arizona, California, Colorado, Michigan, Minnesota, Missouri, Nebraska, Ohio, Oklahoma, Texas and Washington.
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Table 11: Comparison of Home Rule and Non-Home Rule Municipalities

Strength of Home Rule Preference Variance of Home Rule Preference
Home Rule States Non-Home Rule Home Rule States '\On-Home Rule
States States
Probit 1890 0.12 0.06 * 0.08 0.04 *
Panel 0.04 0.01 * 0.03 0.01 *
Linear Probability 1890 0.18 0.12 * 0.06 0.02 *
Panel 0.18 0.09 * 0.02 0.01 *
Duration 1890 0.12 0.09 * 0.03 0.01 *
Panel 0.06 0.04 * 0.03 0.01 *

Note:

* Denotes significant difference at 1% level

Panel data predictions are constructed as the average for each municipality.

The strength of home rule preference in the probit model is measured as the sum of all predictions greater than 0.5 divided by the total number of
municipalities.

The strength of home rule preference in the linear probability model is measured as the sum of all predictions above the 55th percentile divided by the
total number of municipalities. The cutoff of is based on the actual number of municipalities adopting home rule by 1935 in the sample.

The preferences in the duration model are calculated as 1 minus the predicted survival probability. The value represents the probability that the
municipality adopts a home rule charter by 1935. The strength of home rule preference in the duration model is measured as the sum of all predictions
where the probability of adopting a home rule charter is greater than 43 percent. The cutoff is based on the actual number of municipalities adopting
home rule by 1935 in the sample.
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Number of Cateogories of Special Legislation

Figure 1
Adoption of Special Legislation Prohibitions in State Constitutions
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Note: There are thirteen categories of special legislation defined in Binney (1894). Each observation is a given state in a given year. The number of
categories includes all prohibitions of special legislation that were a part of the same constitution or amendment package.
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Figure 2
Adoption of Constitutional Home Rule
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Figure 3

Ohio
Change in Rural Population
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Figure 4

lowa
Change in Rural Population
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Figure 5
Michigan
Change in Rural Population
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Figure 6: Cities in Minnesota by 1890 Population
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Figure 7: Cities in Texas by 1890 Population
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Figure 9

Smoothed Hazard Smoothed Hazard
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Figure 11: Distribution of Linear Probability Predictions
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Smoothed hazard function
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Figure 13: Semi-Parametric Cox Smoothed Hazard
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