


psychological disturbance, psychiatric diagnoses, troubled family history, documented
history of head tra  a and subnormal intelligence levels all put these juveniles at risk for
so-called dissocial behavior. This risk factor is supported by a wide range of scientific
data which is reviewed in this paper.

In our society, disturbing ambiguity exists in the treatment of kids who kill. This
is reflected in the diverse state statutes where the death penalty is permitted for juveniles.
Although this individualized treatment was originz ' intended to be in the best interest of
the juvenile, the unintended results have been inconsistency and inequity in treatment. A
multitude of human factors make it virtually impossible to ensure that nonstatutory and

statutory mitigating factors are uniformly applied in si " ir situations.
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I: Introduction
A. Backg nd

There 1s a disturbing degree of ambivalence and conflict reflected in the diverse
and sometimes contradictory social policies and criminal laws which are focused on the
management of violent juvenile offenders. A critical aspect of this debate is the
difference in the legal construction of juvenile and the biopsychosocial research which
defines their behavior in terms of physical, emotional, social and cognitive
development. Although this may constitute an interesting heuristic debate, its practical
application has deadly consequences. A disturbing example is how the narrow legal
constri  ion of a juveni crin onsi ~ ty -just.___ation for imp« ion
of our most severe sanction the death p ilty 1 individuals under 18 years of age.

The purpose of this dissertation is to explore how the legal definition of juvenile
fails to comport with the prevailing biophysical and socioscientific evidence. The
evidence presented supports an argument for a bright constitutional age limit being
drawn at 18 years of age; the established age of majority. Such a change would reduce
the arbitrariness that ~mes  tl 2x @1 mitige = factor approach in our criminal
law. In order to fully and fairly present such an argument, there are a multitude of
issues which need to be addressed.

An overview of the history of our juvenile justice system describes the special,
albeit different, treatment afforded minors throughout our system. This is just one

example of how our society distinguishes the actions of children from the actions of



adults. A host of rights and privileges are vested at the commonly described age of
majo y. As such, a minor (defined as a person under age 18) cannot vote; sit on a jury;
marry in most jurisdictions without permission of a parent or guardian; possess alcohol;
purchase cigarettes, patronize bingo parlors or pool halls; cannot pawn property; cannot
consent to services by health professionals for most medical care; donate blood without
parental permission; join the armed services without parental consent; and may not
operate or work at a shooting gallery; and may dis: ™ n any contract except for
"necessaries." Internationally, age 18 is the age chosen by many countries that prohibit
the death penalty for juveniles. In the United States, the current death penalty statutes
(Appendix A, Chart 1.1) demonstrate the age distribution within the constitutional

~. ~

limits established by the Suprc  : Court and
i ' ¢. ~ 7en the demarcation of 16 established by the Supreme Court's decisions on
capital pu ~ hment has not gone unchallenged. As recently as 1990 Alabama sentenced
a 15-year-old to death. An overview of existing case law interpreting state statutes
reflects the vast differences and significant discretion in the use of nonstatutory and
statutory mitigating factors. This will be demonstrated in an analysis of available cases
on the 71 subjects currently on death rows {* > “iout the United States during
1997-1998.

Chapters 2 and 3 will provide the theoretical foundations for this dissertation.
The biopsychosocial, moral and cognitive research provide crucial evidence of how a

juvenile is developmentally defined. A juvenile's development is influenced by many

different factors. As such, examination of several theories will be categorized as



follows: psychobiologic issues will include a discussion of family history along with the
cycle of violence and other forms of child maltreatment, neglect, parental discord,
maladaptive attachment process; problematic personality traits including emotional
vulnerabilities, psychiatric decompensation; pathologic interpersonal behavior; gene-
environment correlations and interactions; interaction of family, environment and
conscience including a review of neurophysiologic, psychophysiologic and
neuropsychologic studies. Sociomoral issues will be defined in ter1 - of ~ 1w 1ce
Kohlberg's theory of sociocognitive moral development. The importance of age as it
relates to moral development and the qualitative difference in a child's perception of

lity are important co  sts © Kohlbe s theory as well as in this document. This
discussion will evolve .  und Kohlberg's cognitive-developmental strt .in the
context of his st: : theory of moral development.

Chapter 4 and 5 will provide an analysis of available cases currently on death
rows or sentenced to death rows throughout the United States for crimes cor  ‘tted as
juveniles during 1997-1998. A descriptive cohort design along with a substantive case
review of statutorily identified mitigating factors is presented with particular emphasis
on the recently argued eme Court c:

Kentucky and Wilkins v. Missouri. An offender profile' will become apparent with
characteristics such as troubled family history, emotional and psychological disturbance,
psychiatric diagnoses, documented history of head trauma and subnormal intelligence
levels. In spite of similarities in offender profile, great dissimilarities become apparent

regarding the relative weight and consideration which are attributed to the mit" itors at



sentencing. As such, there appears to be no consensus concerning what specific
mitigators would be sufficient to bar the death penalty. In fact, different state statutes
stipulate different requirements and some are not stipulated statutorily but are simply
figured into the 'legal equation' before sentencing. Moreover, similar cases with similar
mitigators within the same jurisdiction may be given different weight. Equally
disturbing, four jurisdictions (Alabama, Delaware, Florida and Indiana) have a judicial
override system which allows the judge to override a jury's decision at sentencing.

Chapter 6 reviews and updates the constitutional issues regarding the execution
of juveniles. This includes a discussion of relevant case law and the corresponding
j 7 ation (o1 Jjustificati )reg ling the penological goals of retribution and
deterrence. The three major international agreements to which tl  Ur d Statesis a
s’ 1atory, condemning execution of persons under 18, are reviewed along with the
abolitionist nations.

Although of the death penalty has been hotly debated for years with somed ee
of resolution for adults; there is no such resolution ___ juveniles. Our criminal justice
system has recognized the necessity of considering age when dealing with juvenile
offenders and allows for individualizedt itnm 1t the 'mitigatii  factor' approach
in death sentencing. Unfortunately, individualized treatment has not provided a fair and
equitable legal process for the youthful super-predator. This paper will address these
inconsistencies to provide further evidence of the need for a procedural and substantive
change in the form of a ban on the use of capital punishment for those under 18 years of

age. This: :is well-established as the age of majority in our society and supported as



such by the scientific data.
B. Juvenile Justice

The " "'d is singled out by law for special attention as a consequence of the
traditional distinction made between adults and children in physical, psychological and
societal terms (Goldstein, Freud and Solnit, 1973). Children are presumed to be
incomplete beings who are not competent to determine and safeguard their interests
(Id. at 9). Each child's development unfolds in response to environmental influences so
that emotional, intellectual and moral capacities prosper within the context of family
relationships which determine his/her social reactions. Without knowledge of the

nily = " ienc  neither the chilc velopmental successes 1 failures nor his/her
social adjustments can become apparent.

Children :not adults but beings per se; different in their mental nature, in their
functional status and in their comprehension of events “"1. at 13). They are governed in
much of their functioning by the irrational parts of their m Is (impulses and wishes).
Accordingly, they respond to any threat to their emotional security with anxieties,
denial, distortion of reality and displacement of feelings reactions which provides little
help with the ability to cope. Children experier lifeever inah " ly egocentric
manner. The mere move from one house to another can be perr  ved as a _ evous loss
imposed on them; the birth of a sibling as an act of parental hostility; the death of a
parent as intentional abandonment (Goldstein, Freud and Solnit, 1973). They consider
themselves and their own feelings as special and unique which becomes a conviction of

his/her immortality (Bender, 1959). It is the juvenile's egocentrism which results in



his/her general impairment of judgment.

The manner in which children are seen, their role in the family, in the workplace
and in society are reflective of historical and cultural perspectives (Schetky and
Benedek, 1985). The perception of children has varied significantly across time and
societies. They have been seen as chattel and cheap labor as well as a protected class of
citizens. In our history, children worked long hours in mines, in factories and on farms
as they were "hired out" for economic gain by their parents. Today children are
described as a precious "commodity" and are protected by an array of social values,
special laws and economic benefits. Recent innovations reflective of the changing role
of """ 'n include ; "lic education, child labor laws, public health laws and child
protection legislation. ...e root of concern for children is the idea thattl ' are
particularly helpless and vulnerable, less capable and less responsible and so deserve
special protection from a variety of dangers including themselves, their parents and
exploitive social and economic iterests. The bel “isth immediate intervention will
result in amelioration of later difficulties.

Throughout American history, children and adolescents accused in capital
crimes could be and were tried, convicted and sentenced. Although therew a
tendency to overturn or commute the sentences of young children at least two minors
aged 12 and under were put to death between 1806 and 1820 (Streib, 1983). In the
1820's a fundamental change in the treatment of young offenders began to develop in
the United States and the seeds of a juvenile justice system known today were planted

(Stapleton, Aday and Ito, 1982). During the creation of juvenile courts, emphasis was









an upward shift in age of incapacity (Frey, 1970). The United States, during the late
eighteenth to mid-nineteenth century, applied the English common law rules concerning
the criminal liability of children and older adolescents. Under these rules, there was an
irrebuttable presumption that children below the age of seven were incapable of forming
criminal intent (Id. at 113). As such, minors were never liable for their felonious acts.
This was the result of the common law view that these children were never capable of
forming criminal intent. Capability, of course, is a prerequisite to crir ~ 11 * ‘lity.
Children between 7 and 14 were presumed to be incapable of entertaining criminal
intent. The presumption could be rebutted by showing that the child was able to

distin iish between right and wrong and understood the wrongful nature of his or her

e~

act "7t~ ™on, 283 So. 2d1 (Fla. 1973); Comn ~ ~ealth v, CAL230

(Pa 1959)]. Children 14 years and older were deemed fully capable of formii  criminal
intent and therefore always were liable for their criminal offenses (Radzinowicz, 1948).
Most statutes, however, fix the maximum jur lictional at 18 and the minimum at
seven. The age of culpability is defined as the jurisdictional age at which a child is
deemed capable of receiving a death penalty. No child below the minimum age of
culpability can be held criminally li: and a youtt bet1 |
as an adult (Appendix A, Chart 1.2).

All juveniles must endure the burdens of the state or as Justice Rehnquist put it,
a critical legal difference between minors and adults is that "...[freedom] [is] qualified
by the recognition that juveniles, unlike adults, are always in some form of custody"

[S¢" "v "7 tin, 104 S. Ct. 2403, 81 L.Ed. 2d 207(1984)]. A problem of due process






the formative years of childhood adolescence, minors often lack the experience,
perspective and judgement to recognize and avoid choices that could be detrimental to

them" [Bellotti v ™aird, 443 U.S. at 635 (1979); H.L. v. M ** zson, 450 U.S. 398, 409-

11 (1981)]. As Justice Stewart stated in Ginsberg v. New York, 390 U.S. 629, 649-

50(1968), "a child is not possessed of that full capacity for individual choice which is
the presupposition of First Amendment guarantees." In Parham v. J.R., 442 U.S. 584
(1979), the court even rejected a claim that an involuntary civil commitment statute
unconstitutionally discriminated against persons on the basis of their youthfulness.
Parham v. J.R. observed that "most children, even in adolescence, simply are not able to
m: social judg  itsconc nii many decisions" ™' at 603).

Special treatme  of juvenile offenders is a reflection of the fundamental belief
that the young must have time and opportunity to grow and to escape ~ »m the
disadvantages, deprivations and abuse that may accc t for their behavior [Thomps
7' 'ahoma, 56 LW 480~ (1988)]. This special treatment derives from a prevalent
compassionate and decent sense that government must be restrained from adding undue
punishment to whatever pain and handicaps have been inflicted by fate and
circumstance. Again, this sense of restraint parallels the ' ___ief, long 1d by this
society, that defendants who commit criminal acts that are attributable to a
disadvantaged background, or to emotional and mental problems, may be less culpable
than defendants who have no such excuse" [California v. Brown, 107 S. Ct. 837, 841
(1987)]. As Herbert Humphrey once said, "The moral test of government is how it

treats those who are in the dawn of life, the children; those who are in the shadows of

11









Legal Defense Fund, 1998). That means, of course, only 13 states prohibit imposition
of the death penalty on juvenile offenders. This is an irony in a country which places
such emphasis on human rights. Seventeen states have established a minimum age for
execution ranging from 12 to 17 years (at the time of the crime) 7 other states have no
minimum age (Amnesty International, 1998). The Supreme Court ruled in 1989 that the
execution of someone as young as 15 years of age constituted "cruel and unusual
punishment," in direct violation of the Constitution.

As mentioned, there exists a presumption in law that as juveniles grow older,
they become more culpable. For atrocious crimes, the juvenile's intent is presumed
despite the lack of s 1t for the hypothesis that all older juveniles have achieved
judgmental maturity (. tynes, 1983). Assuch, intent ~ tes fori oy, ..is
provided the rationale which allowed New Jersey to hang a boy of 12 for murder in

1828 [State v. Guild, 10 NJL 163 (1828)] and which set precedent for Alabama to hang

an 11-ye oldin 1858 [Godf" v.State, 31 Ala. 323 (1858)]. In 1944 such a premise
justified South Carolina's electrocution of a seventh grader named Geo : Stinney.
Although this may constitute the basis for a logical legal argument, a child's
capacity to control aggressive in _ ilses must | estab 1 (along with  con: sus of
opinion) before a convincing sociomoral argument can be sustained. Ir  her words, the
age of demarcation should correlate to the level of criminal responsibility. In order for
criminal responsibility (culpability) to be proven, one must establish the existence of
moral responsibility. The ability to assume moral responsibility is linked to a multitude

of psychosocial and biophysical variables.

14



The following chapters will provide a review of the literature on :netic
correlates, family-environmental effects, emotional effects and the ethological
correlation in the development of dissocial behavior in the juvenile’s progression to
adult criminality. Such a discussion will provide a better understanding of the extent of
capability (culpability) of the juvenile. The issue of capability is a critical element in
proof of the existence of mens rea as a justification for the use of capital punishment. In
order to establish culpability one must be able to fully appreciate the wrongfulness of
the behavior. As revealed in the literature and data collected on juveniles, there appears

to be uncertainty regarding this issue.
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people. ..om across the country, headlines in newspapers have read:

"Teenage boy in Colorado waits patiently while two young friends hack
and hammer his mother to death"

"Florida police try to determine if 5-year-old knew consequences when
he threw 3-year-old off fifth floor stairwell"

"Kansas City police are baffled by jealous 12-year-old who kills
younger sister, mother over birthday party plans"”

"Eleven r-old from affluent St. Louis neighborhood orders 10-year-
old out of her yard; when he doesn't leave she shoots him with parents

gun. Playmate dies after surgery"

"Girl, 4, kills twin baby brothers by throwing them to the floor after one
of the 3 week-old infants accidentally scratches her during play"

"San isco police don't know what to do about 18 month-old who
k s ate withtoy k" (N zid: "M lvey, 1987).

" qually as horrifying are the offenses listed in the Brief of Amici _Jriae,
American Society for Adolescent P _ h d Americ._ O ~ psychiatric
Association, Thompson v. Okl:* ~ ma, No. 86-6169 (1986) from a sample of 14 of the

juveniles currently on death row: *

l. "Raped and murdered young woman.

2. Shot and killed subjects attorney's sister, then attempted to rape her.

3. Inthe company of a 14-year-old accomplice, shot and killed man in the
course of burglary.

4. " course of a robbery of a convenience store, shot and killed female
clerk.

5. During a robbery with one other person, shot  1killed clerk.
6.  Raped, stabbed and strangled 76-year-old nun.

7. During a spree of six robberies in one week, shot and killed male grocery
store customer.

8.  In the company of others, bludgeoned male victim with the tire jack
while stealing car.

9.  Shot and killed female convenience store clerk in the course of a robbery.

10. Abducted, raped, then shot and killed female convenience store clerk.

17



11. Stabbed female victim 60 times, bit her breast and pushed his hand in her
vagina.

12. Participated with a gang in the robbery and murder of a business man.

13. In the company of others shot and killed relative.

14. Shot and killed mother and stepfather."

As reported by the Children's Defense Fund, the reality is that homicide is
currently the country's third leading cause of death for elementary and middle-school
children. Marian Wright .Jelman, president of the —.i" * n's Defense Fund, explains
that between 1979 and 1991 nearly 50,000 children were killed by 1ns which is
equivalent to the number of Americans killed in the Vietnam War. She adds, "The
crisis of children having children has been eclipsed by the greater crisis of children
kil"”"  "ildren" (Shuli  1986).

Clearly, nothing so violated the natural orc  of things as a child- kil
(Shu™" s, 1986). Experts from around the country have found evii 1ce that the violent
behavior of children and adults which erupts in murder is rooted in dysfunctional family
relationships (Lefkowitz, Eron, Walder and Huesma:  1977;L° ,1987). © ebre 3
that cause unattachment include domestic violence, divorce, parental mismanagement
(including overly harsh and inconsistent discipline), physical, sexual, and psychological
abuse and neglect. Arguably, neg " :tful and abusive parents are the most dramatic
precursors of attachment’ problems. There are, howe . _:, endless theori  on the source
of violence in childhood ranging from genetic influences to environmental stressors

(poverty and social disadvantage) to the child's individual temperament. Although

several of these theories will be discussed, none will be presented as the answer to the

problem.
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Overwhelming evidence indicates that the far ™ ' is a major probably the major
social unit within which the meaning and uses of violence are learned (Gelles and
Straus, 1975; Straus, Gelles and Steinmetz, 1980). The family is the most frequent
locus of all types of violence ranging from slaps to beatings to torture to murder. From
earliest childhood until death a person is more likely to observe, to commit and to be the
victim of violence within the family than in any other setting. Unlike violence in other
situations, the family provides a model for violence that cuts across age and sex taboos.
Gelles and Straus (1975) reported that from 20 percent to 50 percent of murders take
place w“"1 the family. Research on child abuse suggests that as many as two million
childrenj United States are victims of the form of violence called child
abuse. Available evidence supports the theory that chilc It :nt (] ticularly
v' n construed broadly) is associated with juvenile delinquency (when construed
narrowly). The links may be causal in both directions  well as being the result of
common etiology in disrupted, ineffectual families.

Importantly, intrafamilial violence involves those who are closest to each other
in a social-psychological sense. The observation and experience of such violence by a
child carries the message that vio cet wi 1inl___ites is both possible and
legitimate. "Parents are the vehicle for transmission of the 1lt I constraints,"
explains Dr. Murray Miron, professor of psychology at Syracuse University. Parents
who use physical punishment provide their children with an aggressive model for
imitation and teach children patterns of counter-aggression. Ironically, such violence is

usually nployed for moral training and c____:ter development. ~ e family not only






child maltreatment problem. The majority of reported cases involve a primary
allegation of neglect or emotional maltreatment. Nationwide, the incidence of neglect is
almost three times that of physical abuse (15.9 per 1,000 children in 1986, compared to
5.7 per 1,000 for physical abuse, and 2.5 per 1,000 for sexual abuse) (U.S. Department
of Health and Human Services, 1995).

Malt ' * children are victims of profound changes in our society including
social isolation, economic pressures and lack of traditional support mechanisms readily
available to other generations. ® Families are increasingly living in a state of social
isolation which appears to be a major contributor of child maltreatment. It appears that

e itionto the suburbs has  ulted in decreasing population, decreasing home
ownership and increasing family and community violen«  Traditional: gh  hood
social networks are now being disrupted and isolation is becor = an everyday reality.

Even after controlling for age, race and sex, a relationship between childhood
neglect and subsequent violence is evident. Birth complications in combination with
early child rejection predispose one to violent crime (Raine, Brennan and Mednick,
1994). Other studies have found a vast array of developmental dif ences associated
with childhood neglect (Kazdin, Siegel and Bass, 1992) premise that severe
physical punishment is significantly correlated with later delinquent behavior ” has been
supported by research. Case in point, a British longitudinal study of 411 boys initiated
when the boys were age 8 years of age reported startling results in support of the link
between severe punishment and juvenile violence. Of the group, 27 (7 percent) had

been convicted of a nonviolent offense. Parents of 62 percent of the violent boys had
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been judged to use harsh discipline and have a harsh attitude toward their children while
parents of 33 percent of the nonviolent delinquents and 27 percent of the 286
nondelinquents were identified in this category (supra, p. 12). Similarly, case files of
863 delinquent male adolescents incarcerated in Ohio showed that 26 percent had been
physically abused and 85 percent had been abused more than once (Kratcoski, 1982).
Evidence of child abuse was found in the medical records of 15 percent of 81
delinquents incarcerated in a Connecticut correctional school (Shanok and Lewis,
1981). A group of 80 incarcerated delinquents in the same correctional school were
found to be significantly more violent than a matched group of 77 nonincarcerated
delinqi 50 pert it of the former and 27 pe :nt of the latter had been involved in
violent acts (Lewis, Shanok and ™ illa, 1979). Re: rchers found that 10 of t
incarc ated (more vio ) groups compared to 4 percent of the nonincarcerated (less
violent) groups had histor  of child abuse documented in their medical records
(supra, p. 13).

Overall, statistics of juveniles involved in delinquent acts have consistently
found that these juveniles have idured child abuse and neglect at far  eater rates than
the estimates for the general populati___ 1 1a more
common and more damaging than physical t iti . are the psychological assaults
which violent juveniles in particular have suffered (Granat, 1987). There is no question
that poor bonding results in subsequent maladjusted behavior (Raine, ™ ennan and
Mednick, 1994). Families of killers are quite different in their social structure which

usually consists of pervasive violence, inconsistency, neg t and abuse with little
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likelihood of bonding. In fact, it appears that middle-class kids who commit murder
come from even more pathological families. According to Jon Hull (1987), over 90
percent of children who commit parricide have suffered mental abuse.

The "cycle of violence" hypothesis indicates a childhood history of physical
abuse predisposes the survivor to violence in later years. An interesting finding from a
supporting study ® involved a comparison group of 667 children who were not officially
recorded as abused or neglected but matched to the study groups according to sex.
race and family socioeconomic status. Irrespective of a lack of juvenile or adult
criminal record, for most members, being abused or neglected as a child increased the
lil | of as juven :by 53 percent, as an adult by 38 percent and for a
violent crime by 38 percent . at 1). However, findings reported by Widc___ (1989) in

study comp :d in the midv t found abused children were no more likely than their
nonabused  ‘ch to continue with a career in crime. These findings suggest that
childhood abuse can clearly encourage criminal or vio activity but it do  not cause
the individual © maintain such a lifestyle.

Substantive research argues the existence of a strong association between an
individual's experiences with his/her parents and subsequent capac _ to make
affectional bonds. The significance of this association will become even »>ree lent
in the next chapter which examines mitigators in the backgrounds of those on death row
for crimes committed as juveniles. Overall, there appears to be a causal link between
inability to form af  tional bor | correspon™” ; behavior (Karen, 1994).

Even the strongest defenders of the powerful influence of parents by no means
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allege such influence is decisive. This recognition prevents the assumption that
familialistic determination exists. It also allows for recognition of the reality that the so-
called cycle of violence is virtually impossible to prove. The t reliable experim

is disallowed due to existing legal as well as ethical standards researchers are expected
to maintain. This would involve regularly abusing one group of children and comparing
to2 oup of nonabused children. Although frequently used, retrospective studies
present many problems that make results difficult to validate or generalize (Id. at 32).

Regardless of the powerful extra-familial influences, parental conflict
has been found to be highly criminogenic, accounting for the relationship between
broken! nes and crin 1ery, We ub and Neale 1982; ~ ber and Stouthamer-
Loeber, 1986; Call, 1984). One study allowed for an examination of research wl ~ low
ident  ition with both parents was fc .__1tobe :oftl most potent predictors of
aggression irrespective of the subject's sex .’

Substantial evidence has been found to support the correlation between parental
rejection and inattention with crime (McCord, 1990; Kazdin, Siegel and Bass, 1992;
Loeber and Stouthamer-Loeber, 1986; Wells and Rankin, 1988). Dr. Rolf Loeber of the
University of Pittsburgh explains how research.  d 1o ili withde | it
children from families in which children are not de!  juent. .ae parents of delinquent
children often lack involvement with their children, provide poor supervision and
administer inadequate or erratic discipline. Some parents of delinquent children are not
law-abiding, thus providing examples of deviant behavior and values that their offspring

may imitate. Many delinquent youth grow up in families that experience adversities
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such as family conflict, divorce, parental illness, poverty and low socioeconomic
status."’

Before exploring the correlates of delinquency further, Eysenck and Gudjonsson
(1988) summarized several traits of persons with histories of serious

delinquency/criminality compared with the general population:

l. "Shorter gestation periods (more premature births).
2. More rapid development to sexual functioning.
3. Greater copulatory frequency outside of bonded relationships (or at least

a preference for such).

4. Less stable bonding.

5. Lov al __.est n offspring (as evidenc | by higher rat of
chil ument,n _ and al
6. Shorter life exj :tancy.”

A study of juvenile murderers by Russell (1983) found several common
denominators of character structures which also demonstrated problematic emotional
development. Pervasive evidence of a pathologic maternal relationship will be explored
throughout this section. The findings from Russell's work indicate:

1. " € : a ity is inadequately socialized in a dependent maternal
relationship of « . _ng  »ivalence, 1d ke lc ce with
severe unresolved conflicts over ¢ ression and passivity, whict
precariously defended by poorly developed mechanisms for stability and

maturity.

2. An intense intra-psychic struggle is engendered as the boy strives for
identity and self-expression, against stro;  regressive forces.

3. The struggle is intensified and his defenses are further threatened by the
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mother's continual insistence on her controlling and severely ambivalent
orientation towards the boy, coupled with a complete lack of countering
support from the father.

4. [There] ... fexists] a threat of imminent personality disintegration ... the
ultimate defense of this brings projective mechanisms into
operation, that he may attribute to someone else the
unacceptable feelings rampant within himself.

5. The intra-psychic struggle continues now on a very primitive
level, seeking outlet and self-justification through paranoid
construction, and on the conscious level with mounting feelings
of tension and frustration.

6. Then there may develop a fixation upon an intense hostile interpersonal
relationship - with the mother directly or another close figure - with
paranoid build-up to a particular incident, the circumstances and
implications of which cannot be denied; or, the struggle and paranoid
developr nay remain largely internalized until an acute special
circumst > eat * :at occurs;ine”" rcase the par 0id projection
and breakthrough of murderous impulses is called for and the act
justified" (Russell, 1983, p. 191).

This study demonstrates tl  prevalence of personality decor jensation and pathologic
familial interpersonal relationships in homicidal juveniles.

By contrast, Werner (1987) reported that certain personality traits and
environmental factors were identified with the resilience needed to survive
dysfunctional childhoods:

"Intelligence and high IQ. Ability to focus attention; self control.
Being the first born.

An affectionate nature, social awareness, responsiveness to people, good
disposition.

Self-esteem and sense of humor.
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Good relationship with a parent or substitute parent such as an aunt,
godfather, grandparent, caretaker or teacher.

A lot of attention during the first years of life.
Close peer friends.

Hobbies or special interests.

Required responsibilities in the household."

Werner (1987) found that a critical component of effective coping is a sense of
coherence. That is, a feeling of confidence that one's internal and external environment
is predictable; that life has meaning and that life events will work out reasonably well.
Juveniles maintain a small number of relationships that provide feedback which will
shape their s 2 of coherence. Even under adverse circumstances, ¢ uctive cl
is possible when adolescents interact with people who give them positive reinforcement
and a reason for commitment and caring. The reverse is also the case: destructive
relationships with significant others can promote maladaptive behavior.

The "intergenerational links," so-called by Dr. Joan McCord of Temple
University, have been well-established between criminality and aggression (Glueck and
Glueck, 1950, 1970; Gelles and Straus, 1975; ™ :wis, P~ ~us, Lovely, Spitzer and Moy,
1987; McCord, 1983; Olweus, 1979; Raine, Brennan, Mednick and Mednick, 1996;
Robins, 1966; Widom, 1989). Among single factors, the greatest direct influence on
antisocial aggression for male offspring appears to be determined by the nature of the
paternal model. McCord and others (1963) note that a significantly higher proportion of

the aggressive-antisocial men than of the aggressive-socialized men had been reared by
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deviant and aggressive fathers. It appears that extreme neglect and punitiveness in
conjunction with a deviant-aggressi' paternal model produces antisocial
aggressiveness. Malmquist (1971) delineated some clinical characteristics in homici * *
juveniles in "Premonitory Signs of Homicidal Aggression in Juveniles." These include
use of drugs, significant "object losses (such as mothers, lovers, friends), threats to
manhood in the form of provocation to fight, emotional crescendo (increasing build-up
of agitation and energy accompanied by motor restlessness), disturbed sleeping and
eating and "homosexual" threats along with depersonalization. Wenk, Robinson and
Smith (1972) provide additional evidence of the manifestation of such symptomatology
in” w ous o "

Lewis, Moy, Jackson, Aaronson, .t ~Ser and Simos (1! ), list {
childhood neuropsychiatric and family characteristics of 9 male subjects who were
clinically evaluated as adolescents and were later arrested for irder. A comparison
v made with 24 incarcerated delinquents who did not go on to commit violent
offenses. The future murderers were found toc ' * 7 a constellation of biopsychosocial
characteristics that included psychotic symptoms, major neurologic impairment, a
psychotic first-degree relative, violent acts committed during childhood and severe
physical abuse.

The authors argue that if there was an inherited predisposition to maladaptive
antisocial behavior in the 9 subjects, the inheritance most likely was a predisposition to

psychosis and/or neurologic dysfunction (supra, p. 1166). This vulnerability manifested

itself through uncontrolled violence in the context of violent households. The issue
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turmoil of violent family conflict caused in part by the same man ["-¢ ~ ~ v.
ol No. 86-6169 (1986)]. Thompson exhibited emotional alienation, poor social
judgment, hostility and nonresponsivity to the external world. Thompson, it is believed,
acted out the explicit or implicit desires of his family. This is not uncommon for kids
who kill relatives.

Even more poignant is the background of Heath Wilkins. Wilkins suffered from
serious and profound psychiatric and emotional disorders since childhood [Wilkins v.

[ " ;souri, No. 87-6026 (1988); W.J.A. at 68, W.Tr. at 272]. "' The record establishes

that he exhibited psychotic symptoms and bizarre behaviors throughout his adolescence
and chil ood (W.J.A. at 43, 68; W.Tr. at 235). Wilkins has been labeled as
"borderline" and "schizotypal" as well as "diagnosed as suffering from schiz ia"
(W.J.A. at 40,43, 50,¢. 68). Het suffered from severe depression since nine years
of age resulting in innumerable suicide attempts (W.J.A. at 46, 60; W.Tr. at 265).
While he was in kindergarten, his uncle introduced him to drugs (W.J.A. at 29, 57;
W.Tr. at 261). Since age five he has abused alcohol and a multitude of drugs, including
"gasoline, glue, pot, uppers and downers" (W.J.A. at 67). Since age ten he used LSD
extensively (W.J.A. at 67). .uis extensive drt 1 l1 lin 10 neu c~¢c d
psychologic damage (W.J.A. at 29).

The extent of such damage is apparent from the Menninger Clinic report in
Topeka, Kansas, filed as part of the petitioner's case in Wilkins v, Missouri, No. 87-

6026 (1988). The following information was documented in a psychological report

anal "1g the WAIS-R, Animal Choice Test, TAT and Rorschach from Dr. Melvin Berg
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to the Supreme Court. Dr. Ste' 1 Mandracchia of the Department of Forensic
Psychiatry at the Western Missouri Mental Health Center, Dr. S. D. Parwatikar, a
forensic ps: iiatrist at the Malcolm Bliss Mental Health Center in Missouri and Dr.
William Logan from the Menninger Foundation also completed assessments of Heath
Wilkins filed on behalf of petitioner which were consistent with Dr. Berg's report.

Dr. Berg reported the patient (referring to Heath Wilkins) had an extensive
history of serious antisocial maladjustment throughout his childhood. He provic |
evidence of a rather morbid preoccupation with death expressed through poems and
through his explicit desire to accept the penalty of death. Intellectually, he tested barely
approxima totl norm )andde nst ‘:da pattern of abili | 1 deficits
indicative of an impulsive cognitive style opting for immedia actionov ¢ 1l
reflection. He demonstrated a blatant disinterest and/or inability to sustain logic
problem-solving efforts in situations where deliberation is necessary. "His thinkit
impulsively starts toward glib and facile solutions as he avoids channeling effort into a
deliberative process of systematic thought" (sw , p. 19).

Regarding social mores and the manner in which people typically m: 1ge and
conform to the customs of society, Dr. Berg notes that Wilkins "leaps" toward impulsive
easy solutions. As a consequence, his ability to apply common sense ismod  ely
impaired. Dr. Berg explains that, "[T]his "ive approach to problems and style of
understanding the environment reflects as inaccurate, vague and mildly distorted
understanding of social conventions and the rationale  how and why social mores and

customs e established" (supra, p. 20).
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When stirred by feelings, Wilkins' thinking allegedly becomes disorganized and
permeated by highly personalized fantasies which push him toward the "outer limits of
what is commonly accepted as reality and good sense” (" * at 20). Even more
significantly, "when depressive or angry affects are aroused, his thinking deteriorates,
becomes diffuse, and so dominated by feeling that his thoughts then function more as a
form of emotional discha=~~ than as a rational means of understanding reality ..." (Id. at
20). Consistent with this process, "[u]nder the sway of inten. fee’” s..1  tt° """ g
becomes subject to illogical reasoning, and his ties to reality are strained by odd ideas
and perceptions of the environment and people which are vulnerable to distortion. At
such times, the ex: iners) ulatesthathe  the enviro nt take on a quality of
being strange, v :al, and redolent with peculiar and uncanny feelings like those which
most people experien: only in nightmares" - p. 21). Most disturbingly, he is out
of touch with these emotional stirrings and then discovers a "sudden, intense and
eruptive discha:  sweeping him "~ like a feather inaht  cane" (Id. at 21). E
inadequate defense mechanisms leave him with a feeling of overwhelming anxiety and
depression. "More ominously, anger can reach explosive intensity and seek discharge
throt 1s ~en spasms of destructive action ... It is likely that his rage and morbid
despair combine, shade into, and trigger each other, and when overcome by these
feelings, his thinking is immobilized and a pawn of his uncontrolled affects" (Id. at 22).

In efforts to contain his rage and alleviate his anguish and alienation, Wilkins is
likely to turn towards gratifications which provide temporary relief from despair. As

such, he is likely to find pleasure in indulging himself in stimulating activities and thrill
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inducing sensations which provide immediate gratification and distraction from the
torment of his inner world (Id. at 23). When these indulgences fail, death provides a
potentially welcome escape and insignificant loss since he feels not quite alive.
Diagnostic reports list the disturbing background of maladaptive behavior
including emotional emptiness to icy indifference to omnipotent rage. "Despite his rage
and rejection of social obligation and ties to others, he demonstrates an incipient
potential for attachment and concern which leaves him vulnerable to fi ngs of loss and
longing “ (1d. at 22). "His depression derives primarily from a sense of utter isolation

and aloneness that cause him to feel as though he were living in a world barren of life ...

s fi i jaun  Lby " v sof¢ 1 “ladows and preoccupations with

. ptiness ... The environment is devoid of anything to which he could warm up

feel the rewards of a relationship.  :is left with an excruciating sense of emptiness,

deadness and longing for something to fill up the barren place in his life, although 3
does not know what that mi; *  be. Just as he has tried to deny his rage, he likewise tries
to seal off his depressive experience which intermittently breaks through his defe s
and is expressed in poetry or profoundly disturbing emotional states leading him to
dwell on death and morbid themes ... Obviously this young man is exquisitely
vulnerable as he tries to contain rage, and feelings of complete isolation ..." (Id. at 23).
Regardless of the "massive impairments" in Heath Wilkins' development which
probably contributed to his inadequate impulse controls; Dr. Berg concluded that he

cannot be regarded as "suffering from a psychotic condition which grossly impairs his

attunement and reality ..." (Id. at 24). Dr. William Logan described his cognitive
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to hire a psychiatrist were repeatedly denied by the trial court irrespective of the fact that
a

a psychologist for the prosecution labeled the defendant a "sexual sadist" without any
one-on-one examination. In a recent case, the request for a reevaluation by a
psychologist/psychiatrist was denied in spite of the fact that the examiner fraudulently
represented himself as a psychologist.

Extensive research in the United States and overseas supports the contention that
there exists a high risk factor of criminality for children of parents who manifest an

array of psychiatric dysfunction and criminogenic conduct (U.S. Department of Health

and Human Services, 1990). The discussion will provide an overview and analysis of

the exi: ~ resean

B. Psychic’ ~: Factors

Much of the research on the risks to children of parents with mental disorders
has been based on the premise that the risk is genetically determined. That pr

derives from empirical eviden« that, ic 7 :tors play a significant role in the

determination of antisocial disorders and criminality, '* schizophrenia, major affective
disorders, and some var of alcohol Similarly, conduct disorder has been found
to be highly familial with the parents of youths with conduct disorder exhibiting
antisocial personality, substance abuse as well as criminality (Lahey, Piacentini,
McBurnett, Stone Hartdagen and Hynd, 1987). Although evidence on the mechani____s)
of this pattern of cross-generational t nission is weak there is evidence suggesting
heredity plays a role. Some evidence, indicates t netic factors play a significant

role in many psychiatric di  ers: it specifically in childhood.
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Experts have argued that even if the parental condition * n part genetically
determined it does not necessarily follow that the risk to the children is genetically
mediated (Rutter and Quinton, 1984). This argument is based on the following issues:
a) in all adult mental disorders there is a major nongenetic component; b) the continuity
between mental disorders and antisocial behaviors in children and in adults is far from
complete, even when there is continuity, the genetic component may be greater for
disorders that persist into adulthood than for those confined to the chi’ ~100d years
(Rutter and Giller, 1983); and ¢) importantly, parental mental disorder is frequently
accompanied by major environmental disturbance (Feldman, Stiffman and Jung, 1987;
Jacob . :ilhamer, 19¢ . .

Clearly, parental symptomatology directly i..._inge on or  olve their children
to some degree (Radke-Y:  w, Rich id W n, 1988; Jouri  Barling and
O’Leary, 1987). Forex _ ple, parental illnc : may interfere with parenting functic
(Bettes, 1988; Field, Healy, Goldstein and Guthertz, in press; Susman, Trickett,
Lannotti, Hollenbeck and Zahn-Waxler, 1985; i .1 Paykel, 1974) or impair
parent-child relationships and interactions (Cox, Puckering, Pound and Mills, 1987;
Davenport, Zahn-Waxler, Adland and Mayfield, 1984; Feldman, Stiffman and Jung,
1987; Zahn-Waxler, Kochansha, Krupnic and McKnew, in,  ss). It is notunc. mon
for such parental dysfunction to result in the necessity for children to go into foster care
(Rice, Ekdahl and Miller, 1971) or it may be accompanied by marked marital discord
and disharmony (Birtchnell and Kennard, 1983; Gotlib and Hooley, 1988; Rutter and

Quinton, 1984). This discord is associated with increased conflict over child-rearing,
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showed quite considerable concordance with reference to crime; dizygotes, however
¥ L)

quite considerable discordance. According to the twin method, we must conclude from

this that heredity is a very important cause of crime” (p. 14). The several >lications of

Lange's study determined that of 135 MZ twins, 67 percent were concordant, whereas of

1351 tv only "I perc 1t are concordant ( Eysenck and Gudjonsson, 1989). Though

significant, these studies have been criticized due to degrees of criminality, sample
selection, operationalization of the concordance (Dalgard and Kringlen, 1976) and
alleged similarities in treatment of MZ twins by parents.

The argument to this "similarity of treatment" theory is based on the fact that it is

likely it suj Ipa nal nt would lead to eaterco uen in
constructs such as intelligence, personality and criminality (supra, p. 98). ...c issue of
selectivity was resol 1 by Christiansen (1977), who completed an extensive study on
the criminality of a total population of 3,586 twins from a defined region in Denmark.
The results indicated 50 percent concordance for criminal behavior for MZ and 21
percent concordance for DZ twin pairs.

Relyir ~ on self-report data versus official statistics, Rowe (1986) found that
concordance for self-reporting delinquent behavior was g ter for MZ than for DZ
twins (for both males and females). He also foundt twins who reported more shared
activities were no more similar with regards to delinquency than those who reported
fewer shared activities. Rowe concluded that shared genes versus shared environment

was the critical source of concordance.

Another indication of the significance of genetic factors in criminality appears in
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the studies of social attitudes. These involve an analysis of religious values which favor
altruism instead of antisocial conduct (Wilson and Herrnstein, 1985). Although there is
evidence that such variables involve a degree of dependence on environmental factors,
genetic influences have been proven to be critical. Martin, Eaves, Heath, Jardine
Feingold and Eysenck (1986) found that data collected in Australia and England on the
social attitudes of spouses and twins are consis it with the genetic model regarding
family resemblance and social attitudes.

Adoption studies differ in their logic from twin studies (Eysenck and
Gudjonsson, 1989). Adopted children derive their genetic material from biologic
parents and environr it from ad  tive parents 1. at 103). Hutchi ind Mednick
(1977) completed a significant adoption study which was published in the ™" :ial
B:  _of Criminal Behavior. Out of a sample of 662 adoptive sons in which both the
biologic and adoptive father is criminal, 36 percent of the sons are criminal (Id. at 104).
When neither the biologic nor adoptive father was criminal, only 10 percent of the
ad tive sons were criminal (Id. at 104). Among biologic, but not adoptive, fathers who
were criminal, 22 percent of their sons were criminal; when the biologic father was not
a criminal, but the adoptive father was, only 12 percent of the sons were _..minal T at
104). These findings favor the strength of the influence of the biologic father's
criminality (supra, p. 137).

Cloninger, Sigvardsson, Bohman and von Knorring (1982) investigated the
interaction of genetic and environmental antecedents of criminality. It was found that

862 Swedish males adopted by a nonrelative were studied and criminality was found in
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12 percent of adopted males, 26 percent of their biologic fathers and none of their
adoptive © " ers. In those adopted sons with "poor post-natal background," the rate of
petty criminality was approximately twice that of the control population of adoptees
(Eysenck and Gudjonsson, 1988). Significantly, when both congenital and post-natal
factors were present, the risk was almost 14 times that of the control population
(supra, p. 105).

The significance of the twin-adoption studies for the homicidal juveniles at issue
lies in this interaction effect. Overall, the studies significantly support the view that
genetic factors play a role in the causation of criminal behavior with the recognition that
failure of N concordar s senvirot  1tal infl 'S.

E. Gene-I" rsironmy Correlations and Interactions

Due to the seriously unstable and disorganized environn its as well as t]
extensive histories of familial psychopathology in the lives of those juveniles on ¢ ith
row, this critical link must be explored.

Gene-environment correlations and interactions are influential through their
effects on environmental risk mechanisms (Plomin, 1986; Pogue-Geile and Rose, 1987).
Although the evidence demonstrating the operation of 1ch mechan__ 1sismin 3l,a
few findings suggest that they do occur. Such mechanisms occur in the context of the
following two processes. First, there appears to be evidence that empirical studies have
proven that people, to some extent, create their own environments. McGuffin, Katz and
Bebbington (1988) established in "The Camberwell Collaborative Depression Study"

that psychosoci: stressors load in families. Individuals who display deviancy in
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childhood are likely to lead disruptive lives in adulthood. That is, the "adult careers" of
explosive children are characterized by significant disorganization and instability.
Robins (1986) used retrospective data from the Epidemiol¢ ‘¢ Catchment Area Study
and found that adverse life experiences in adulthood were linked with previous
psychopathology in childhood. Although none of the studies tested the hypothesis that
links over tin  were genetically mediated, it is possible that genetic factors played a part
(U.S. Department of Health and Human Services, 1990).

Second, genetic factors are thought to increase people's vulnerability to
environmental hazards. Several studies have demonstrated that the risk of antisocial
behavior is tw tl  eiscriminality in both tl biolc " :al and adoptive
parents. The increase in risk is greater than would be expected on the basis of a simple
additive effect (Cadoret, 1985; Cadoret, Cain and Crowe, 1983). Interestingly, studies
of twins have shown that even if they are separated from their antisocial parents at birth
they are still at high risk for developing antisocial tendencies. It was found if one (twin)
shows the behavior, so will the other.

The available ev’ ™ :nce on gene-environment correlations and interactions is
minimal in quantity but profound in meaning. It appears the are a y of
mechanisms by which a genetic predisposition may increase environmental links for
child psychiatric disorder and criminality. The main point regarding gene-environment
interactions is that a genetic predisposition may create a greater vulnerability to
environmental adversities.

F. Family Environmental Effects
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As mentioned. children's exposure to hostile or aggressive behavior by the
parents has been strongly associated with an increased risk of maladaptive behavior
regardless of the parental diagnosis. The child's maladjustment correlates with the
quality of family emotional resources. Rutter and Quinton (1989) found that marital
discord constituted a critical source of hostile behavior within a family. Significantly,
sons de'  op disturbances earlier than daughters in the presence of family discord,
however, if the discord persists, the females suffer more over the 1. s-term. Other
studies which have included systematic discriminating measures of parent-child and

marital relationships produced similar findings on the risks associated with family

disc 1(Cox, Pr 3, » vund and , 1987; Feldr iffn “ho,1987;

Radke-Yarrow, Cummings, Kuczynski and Chapman, 1985; Jouriles, B ing and

O’Leary, 1987). Discord playsac ialroleint risks associated with pa 1l mental

disorder. S :harole is a consequence of the strength of the discord effect and
frequency with which the mental discord is associated with marital discord. Although
the effect is substantial when discord is associated with family adversities, the risks are
greatest when the discord results in parental criticism or hostility that is focused on one
or more child but the risk is still evident when tension and disharmony are present
between the two parents. The nature of the connections are complex; however, th_._ 1s
evidence of causal influences in both directions. In any event, discord constitutes an
important risk mechanism for children.

The discord may be derived from the reality that parental mental disorder

(particularly when associated with psychosocial hazards) frequently leads to family
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maternal rejection of the child in the first year statistically (p <.001) interacted with
birth complications in predicting criminal violence at 18 years of age (Raine, Brennan
and Mednick, 1994). In support of the attachment theory, subjects with both birth
complications and maternal rejection made up only 4.4 percent of the sample but
accounted for a shocking 18 percent of violent crimes committed by the entire sample of
4,269. Raine. ~ ennan, Mednick and Mednick (1996) reexamined a random selection
of this population of 4,269 males and found that overall rates of crime are particularly
high in the subgroup of subjects who possess both biological (construed herein as
neuromotor deficits) and psychological (construed as unstable family environments) risk
° forcrin The biosocial cluster was operationalized in part as maternal
rejection. In this study, early maternal rejection was rated based the public institutional
care of infant, attempt to abort fet  and unwanted pregnancy (Id. at 545). ..iese
findings demonstrate the importance of early childhood intervention with particular
emphasis on early attachment formation. Before ¢  ussing the impact of maladaptive
attachment on a child the relatively complex ethological components of
bonding/attachment '* will be reviewed.

1. Attachme

Attachment is the most critical aspect ol ___ancy besi ir a baby
physiological needs. Vera Fahlberg, pediatrician and director of the Forest Heights
Lodge in Evergreen, Colorado (treatment center for emotionally disturbed children)
explains, "the bond that a child develops to the person who cares for him in his early

years is the foundation for this future psychological development : " for his future
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relationships with others" (p. 5). The affectional bond or attachment s a function of
much more than assurance of the child's physical survival. Fahlberg explains, "... it
allows him to develop both trust in others and reliance on himself" (p. 5). As Bowlby
(1979) states "... during early years of childhood the relationship between emotional

ate d« entor recent experience is often crystal clear."

Tl opt  tofattachment is at the core of meeting basic social and

personality needs, such as maintaining self-esteem and being affectionate toward others.

Basically, "[attachment helps the child to:
-attain his full intellectual capacity;
-sort out what he perceives;
©le~izally;
-develop a conscience;
-become self-reliant;
-cope with stress and frustration;
-handle fear and worry;
-develop future relationships;
-reduce jealousy" (Fahlberg, 1979, p. 5).

There is evidence of "...a strong causal relatior  ip between an individual's
experiences with his parents and his later capacity to make affec  nal bonds" (Bowlby,
1979, p. 135). Al »ugh the primary caregiver is traditionally and typically the
biological mother, research indicates that it doesn" it  whether - not there are blood
ties to the baby. The primary caregiver could be the birth mother, foster mother,
adoptive mother, father or other "...primary person to whom the child can become
attached, who responds to the child's needs and who initiates positive activities with the
child seems to be indispensable" (Fahlberg, 1979, p. 7). It appears that one of the

pr ary causes of increasing crime is unattachment (Magid and McKelvey, 1987). As
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Selma Fraiberg states (1977):

"The distinguishing characteristic of the disease of nonattachment is the

incapacity of the person to form human bonds. In personal encounters with such

an individual there is an almost perceptible :ling of “~*-rver ©  space, of

remoteness, of 'no connection' " (p. 47).

She explains:

"The life histories of people with such a disease reveal no single significant

human relationship. The narrative of their lives reads like a vagrant's journey

with chance encounters and transient partnerships. Since no partner is valued,
any one partner can be exchanged for any other; in the absence of love, there it

is no pain in loss" (p. 47).

The disease of unattachment is thought to give rise to a broad range of
dysfunction, includ  psychopathy and personality disorders. As is expressed
repeatedly in the petitioner's briefs and supporting amici briefs for the juveniles on dez
row; these individuals live in the ul*’ate terror of not being. They are people who do
not have a sense of their own existence (Magid and McKelvey, 1987). To feel alive, or
to get a "kick," many resort to drugs and an endless array of brutality. In the horrifying
acts that result, t!  victims are frequently chosen ind.._.imi1  :ly and anonymously
with little motive or remorse (supra, p. 64). As was described by one of the killers in

T

Truman Capote's = ~ "' B'- -1, "... he was a very nice gentl ... [ thought so right
up to the minute I slit his throat" (1966, p. 302).

More often than not the early childhood experience of such persons includes
broken connections with frequent changes of addresses. Several studies have even

discovered that an unattached child as young as three or four cannot easily attach

himself irrespective of being exposed to the most favi  ble conditions from the
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formation of a human bond ~ 1y , p. 66). Many researchers agree that the earlier the
break in the attachment process the more damaging the results.

Studies of institutionalized infants and children found that the age at which the
child suffered ¢ irivation of human ties is closely correlated to certain effects in adult
personality and the capacity to sustain human ties (Id. at 67). In fact, it appears that
most significant impact occurred at 2 years of age. Dr. Fraiberg concluded: "When for
any reason a child has spent the whole of a large part of his infancy in an environment
that could not provide him with human partners or the conditions for sustained human
attachments, the later development of the child demonstrates measurable effects" (1977,
p. 51). In addition to ..owlby's work support: _1 ¢ lusion, it has been
demonstrated that when a mother or father was absent from their child 6 months of
more before the child reached 10 years of i : the rate of the diagnosis of sociopath was
significantly increased.

The character disturbed children constitute the largest single category of
emotionally disturbed youth (Robins, 1970). Robins found that there is a relatively high
prevalence of antisc -*~1 children and adolescents" ... (and) this group also has a poor
adult prognosis ... the poorest of any children psych il "(p.262). Magid and
McKelvey (1987) agree that most delinquents are unattached children who have not had
nurturing environments:

"Unattached children, like the unattached psychopathic adults they become, have

an uncanny ability to appear attractive, bright, loving...helpless, hopeless,

lost...or promising, creative and intelligent, as may suit their needs at the time.

Therefore, strangers, helpful neighbors, ev  therapists, often see the parents as
the problem and believe the winsome child is 'beautiful.’ This can, of course,
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Hawt  Roberts and Goodwin (1985) found a significantly increased risk of child
abuse in mothers who attemp | suicide. Unfortunately, parental suicide attempts failed
to constitute a useful alerting mechanism for possible child abuse; the abuse, for the
most part, precedes the suicide attempt. The significance of the child abuse and
delinquency causal connection has already been discussed.

Most forms of serious mental disorder are associated with difficulties and
distortions of parenting. The evidence supports the consequential abnormalities in the
dyadic relationship between mother and child. As mentioned, this association plays a
significant role in leading to the development of pathology in the child. To compound
the cc equences from maternal ¢ _  sion, you 3 infants are ' o vulnerable to
cognitive ill « cts. Coy ", Caplan, Alexandra, Robson and Kumar (1986) provide
evidence of cognitive ~ ~ :its correlated specifically with maternal depression during
the first year of motherhood. Unfortunately, this finding has yet to be replicated.

In conclusion, family background is a powerful force which shapes an
in vidual's capacities and accomplishments throughout his/her lifetime. The
educational and occupational attainmen of parer the physicalr urces of the home,
the personal relationships between parents and children and many more factors
constitute the family background. The impact of his/her background is apparent early in
life; his/her intelligence and ability to p¢  »rm in school are in part predictable from
knowledge of this background. Not only are his/her attainments influenced by family
back ound but the presence or absence of values, attitudes and mental health are all

subject to the pervasive and continuing effects of the family. A child's inheritance is
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both biological and social and such basic background facts as the parents educational
attainment or lack thereof are likely to involve both aspects of that inheritance.

The evidence supports the finding that psychiatric disorder in parents constitutes
a serious risk factor for offspring. The mechanisms include: genetic transmission as a
contributory factor to vulnerability versus a direct inheritance of the psychiatric disorder
per se; parental damage to the fetus secondary to substance abuse; and a diverse scope
of family environmental effects with particular emphasis on discord and impaired
parenting. These mechanisms are demonstrated in the case presentation of the young
offenders on death row. As Walt Schriebman noted, "the frightening thing about
heredity and envirc  ent is that parents provic both" (Magid and McK: ey, 1¢ ).
G. Interaction of Family, Environm: :and Conscience

There exists little reason to doubt that family interaction influences what
children interpret as proper behavior (McCord, 1991). T i1 rgenerational links
between Iminality and aggression have beendisct das ; eb ly criminogenic
nature of parental conflict. Families that are dy. © ictional in terms of conflict tend also
to be families in which a parent is rejecting and agg  ive which provides a model of
egocentrism (supra, p. 3).

Socialization practices that increase altruism, similar to those that increase
aggression, include imitation of the behavior they observe (Eron and Huesmann, 1986;
Farrington, 1978; White, 1983). Unfortunately, the majority of socialization theories
presuppose that a given ' ictice will have simi  effects on all children (supra, p. 7).

Such a view fails to consider that mood, temperament and other highly idiosyncratic
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personality factors affect responses. It has been demonstrated that socialization
practices vary in effect for different children and the characteristics of children, in turn,
affect e socialization practices of parents. As McCord (1991) points out, "Differences
in size, health, attractiveness, intelligence, responsiveness, sex and temperament affect
how adults respond to children" (p. 8). Clinical studies have provided support for this
theory; for example, Dion (1972) found that attractive children were judged to be more
honest and less likely to misbehave.

McCord (1991) points out that multiple studies of infants indicate children have
inherent social interests. Children's level of altruistic behavior stabilizes between 12
and 18 months (Cummings, Hollenback, lannotti, Radke-Yarrow and ~ thn-Waxler,
1986). Interestingly, correlations of measures of altruism between monozygotic twins
are tv e those of dizygotic twins (Rushton, Fulker, Neale, Nias and Eysenck, 1986)
sugg ing an element of genetic transmission for altruism (McCord, 1991).

The possible :netic origins of differential behavior as well as the directionality
of influence betw¢ 1 children and parents has already been mentioned ( Lytton, 1990;
Reid, Patterson and Loeber, 1982; itter, Bolton, rington, Conteur, MacDonald and
Simonoff, 1990; Call, 1984). For example, poor cialization could be caused by
hyperactivity, impulsivity and aggression. Many studies provide evidence of heritability
for activity level, impulsivity, aggression and desire for excitement as well as
hyperactivity (Eron, Huesmann, Dubow, Romanoff, and Yarmel, 1987; Goldsmith and
Gottesman, 1981; Huesmann and Eron, 1984; Pederson, Plomin, McClearn and

Fraiberg, 1988; Goodman and Stevenson, 1989). Goodman and Stevenson (1989)
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found substantial heritability for twins and concluded that genetically determined
hyperactivity might, in turn, cause poor socialization practices. Similarly, a literature
review by Lahey. McBurnett, Loeber and Hart (1991) present convincing evidence of
the biologic correlates of homogeneous subtypes of conduct disorder causing concerns
for the underlying neurobiologic mechanisms and etiology of the disorder.

© 71y, McBurnett, Loeber and Hart (1991) critique biological studies of conduct
disorder and suggest that subgroups of youths with conduct disorder can be
distinguished from one another and from controls on a wide range of physiological
measures such as skin conductance, heart rate, cortisol and several indicators of
catecholaminergic activity (Id. at 13). Ita earsthat biolc :stud of conduct
disorder are relatively consistent for psychophysiological measures of skin conductance
and heart indicatc ; but less so for neurochemical variables ((I1d. at 14). For example,
serum and urinary catecholamine levels are frequently abnormal in a subgroup of youths
with conduct disorder. Importantly, research has shown that abnormal infant caretaker
interactions are associated with similar catechol: ine abnormalities in the developing
infant (Reite and Field, 1985).

Studies of the brains of adults diagnosed with antisocial personality disorder
indicate they have low levels of the mood-altering chemical called serotonin. It is
possible that this partially explains their ongoing need and/or desire for stimulation
often criminal in nature. Several studies have provided dramatic demonstrations of the

effect of severe attenuatic . of sensory stimulation on humans (Zubek, Pushkar,

Samson and Gowing, 1961). Such experimental studies provide support for the theory
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that the lack of variability in stimulation and absence of stimulation are subjectively
unpleasant and highly motivating (Id. at 180, 181). The result is an increased desire,
need, for excitement and inability to tolerate routine and boredom. This inordinate need
for increases or changes in the pattern of stimulation suggests the antisocial personality
experiences a sense of dysphoria under ordinary life conditions.

There are many theories regarding the origin of such a pathologic need for
sensory input. As with the documented difference in serotonin level, these theories
involve cortical functioning. One argument is that basal reactivity to stimulation is
lowered such that more sensory input is needed to produce stable subjectively
p surablecorti 'f ctioning ~° at 181). The second hypothesis thattl  ismc
rapid adjus’ nt to stimulation which causes the need for stimulation variation to occur
more rapidly and with greater intensity (Id. at 181).

One interesting study indicated that psychopaths learned best when reward
remained unce in. If one construes this reward condition as leading to an enhanced
arousal state due to the variability of stimulation induced by the uncertainty, then the
results can be seen as  portive of the basic hypothesis (st p. 181). Fox and
Lippert (1963) comp ed a study with 1C juvenile of 1ders who had been
diagnosed as psychopathic comparing the amount of spontaneous changes in galvanic
skin response (GSR) with 10 offenders who had been diagnosed with in. * quate
personality. This study demonstrated that the psychopathic group exhibited less

spontaneous activity. It appears that the problem is one of rapid adaptation rather than

diminished basal activity.
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the passive attention task is consistent with the theory that individuals with antisocial
personality disorder and individuals with criminal records have a deficit in the
allocation of attentional resources to external stimuli (Raine and Venables, 1984). Such
a deficit is thought to explain some early social and cognitive impairments in antisocial
individuals; for example, poor academic work, antisocial school behavior, and
difficulties in sustaining training courses and jobs (Ashmore and Jarvis, 1987). In fact,
"it appears that only children with conduct disorder have both lower autonomic arousal
and cognitive attention deficits while children with conduct disorder and hyperactivity
disorder have impairments in attention (Raine and Jones, 1987). The existence of both
disor¢ sapp¢  tos —ificantly :dispose anindivic  to subsequent criminal
behavior. An adequate model of biological correlates may involve complex relations
between aggression, motor hyperactivity, bizarre/psychotic behavior and comorbidities
such as anxiety and depression ~ ipra, p. 15).

Needleman and colleagues (1996) demonstrated a direct correlation betw
lead exposure and increased risk for antisocial and delinquent behavior via a progressive
developmental course. This research provides support for an earlier study by Denno
(1990) who examined 987 African-American youths (4L . males, 500 na . from
birth through 22 years of age. She found lead poisoning in male subjects only to be the
most significant predictor of disciplinary problems and among the most significant
predictors of delinquency and adult criminality.

It is known that attentional impairment is a stro;  risk factor for delinquent

behavior and that lead exposure has been shown to affect attention, reduced verbal
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competence, increased rates of reading disabilities, frustration and increased academic
failure. Another intervening variable in the causal chain between lead and delinquency
is academic failure which is a documented consequence of lead exposure (Id. at 386). It
has already been demonstrated that subjects with elevated tooth lead levels in childhood
followed into adulthood had a seven fold increase in the rate of high school failure
(Needleman, Shell, Bellinger, Leviton and Allred, 1990).

There is a significant amount of medical research which supports the long-
standing view that impulsive and violent behavior may stem from brain dysfunction or
damage secondary to head injury, disease or toxic chemical substances (Gottschalk,
Rebello, Buchsbaum, u and Hodges, 1991). Another case involves the
relationship between potentially toxic metals and aberrant behavior (especially violent
activity) via nonintrusive analysis of hair for trace elements. As discussed, in animal
1 dels, impulsivity and violent behavior have been reported to be the result of brain
dysfunction or damage 1ticularly in the cortical and limbic areas. There is substantial
evidence that at least some of the most violent offenders have extensive histories of
head trauma, : = “'sabilities and neurologic dysfunction. This observation has
been cc Ot ated by neuropsychological testing which shows evidence of brain
function impairment which is well documented in the petitioner's briefs and amici briefs
as well as in the presentation of the current cases from the youthful offenders on death.

Admittedly, the actual mechanism by which some brain lesions contribute to
violent behavior is still not well understood. What is known is that toxic metals (such

as lead) :correlated with brain lesions and/or dysfunction in humans and rats.
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Similarly, elevated tissue and dentine levels of toxic metals have been correlated with
learning disability and intellectual impairment. Although many researchers argue that
learning disability may predispose an individual to emotional outbursts and disruptive
behavior; a significant relationship between intellectual impairment, learning disability,
delinquency and criminality has not been absolutely determined.

Drs. Gottschalk, Rebello, Buchsbaum, Tucker and Hodges (1991) found a higher
level of manganese in prison versus control groups. It appears that manganese can
operate as a neurotoxin even if there is no conclusive evidence that directly links
manganese toxicity to violence. The conclusion which Gottschalk, et al. (1991) reach
rc irding the role of _ inganese in the path¢ nesis of : 3ssive  1avior is
follows: A combination of cofactors including but not limited to the abuse of alcohol
and drugs in conjunction with psychosocial factors operates with mild manganese
toxicity to promote violent behavior. This type of indirect, multifactorial link is the one
common denominator pri 1t throughout the scientific literature regarding the
correlation to criminality.

The following abr "overview of several studies which correlate
physiological, psychophysiological and neurophy: « :al characteristics to criminal
behavior.

1. Neurophysiological Studies

Most neurophysiological studies which examine the central nervous system
functioning of criminals use the EEG (electroencephalographic) scalp recordings. The

primary finding herefrom is that EEGs of criminals are more often classified as
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abnormal as compared to controls with a demonstrated slowing of the EEG frequency.
In extremely violent offenders, Mednick, Pollock, Volavka and Gabrielli (1982) report
on other types of EEG abnormalities (i.e., patterns associated with temporal lobe
epilepsy and the 14-6 EEG pattern). Gabrielli and Mednick (1983) emphasize that the
evidence supporting a case for abnormal brain activity in criminals does not in and of
itself support the theory that brain characteristics are related to the etiology of criminal
behavior. In fact, some argue that EEG differences between criminals and controls
could be attributed to brain injury, drugs and the antisocial conduct itself.

There have been attempts to correct for some of the limitations herein by using
p ive studies. at stth :suchwell] H»wnE™73 udies. The first
involved a group of subjects drawn from a Danish birth cohort consisting of all children
born between 1959 and 1961 in Rigshospitalet in Copenhagen,] mark (Mednick,
Volavka, G.__rielli ~ 'Itil, 1981). The second involved examination of EEG measures
in 265 children aged 11 to 13 between 1971-1972 (Gabrielli and Mednick, 1983).
Herein, EEG measures obtained in 1972 were examined along with criminality
information in 1978. The 1972 EEF"" measures on the subjects convicted of multiple
offenses by 1978 exhibited significant slowing in comparison to the one-time offenders
and the nonoffenders (Id. at 66).

A second study was completed on the same subjects in 1981. Again, it found
that the percentage of slowed alpha activity in the 1972 EEGs still discriminated the
recidivistic offenders with the greatest increase in percentage of slow alpha power in

/T

chronic offenders “*. at 66). In the third prospective study, Petersen, Matousek,
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3. uropsychological Studies

The findings from neuropsychological research have particularly interesting
implications. Chronic criminality and persistent delinquency correlate with
neuropsychologic dysfunction and impairment. Some researchers have even interpreted
data as evidence that delinquents may have problems p/ ning their actions and
perceiving the consequences of such actions.

In one study, Gabrielli and Mednick (1980) found that individuals who tested
neurologically left-side dominant were at significant risk for increased arrest for
delinquency. In this particular study involving high-risk males it was found that 64.7
percent of mnded ir “viduals were  bsequently ¢ ited for delinquency. Flor-
Henry (1979) has suggested that psychopathology is, in fact, related to dominant left
hemisphere deficit. Interestingly eno "1, when subjects from the previous study were
reassesse it was found that left-hemisphere dominance is consistent in adult criminality
as well as juvenile delinquency (Gabrielli and Mednick, 1983).

Among the biological factors, it is well-accepted that traumatic injury to the
brain is thought to impair social adjustment and in s¢ e cases lead to violence and
criminality (Denno, 1990; Moffitt, 1990). However, the causal connection between the
neurotoxins (excluding alcohol) and brain damage has been neglected. As has been
demonstrated, the study on bone lead levels and delinquent behavior su; st that altered
social behavior may provide the earliest expression of lead toxicity (supra, p. 369).

summary, the predisposition of aggression has been an issue of great debate.

Diff ‘:nces in temperament, physical ture, sex and other characteristics distinguish
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warden in the chest with a pitchfork while in a mental institution for criminally insane.
One relative tried to run a person down with his car, two others were known arsonists
and one would creep into his sisters' bedrooms and force them at knife point to undress.
Delinquent behavior is a complex and multifaceted problem in which
exploration of the etiology has centered on the following groups of determinants: social
or experiential and the biological (Needleman, Riess, Tobin, Gretchen and Greenhouse,
1996). The current research seems to provide some support for Wilson and Herrnstein's

(1986) arguments that criminality is primarily constitutional in origin: that criminality

mo common ma h in 1 coffende  with lower verbal IQ scores and

with relatively :tensive histories of hyperactivity.

Such evidence, however, may have important implications for treatment
including pharmacological interventions to directly manipulate the suspected biologic
substrate of conduct disorder and preventive strategies based on suggested
environmental causes of biological abnormalities (Reite and Field, 1985). For example,
preventing forms of atypical infant-mother interaction. Rutter and Garmezy (1983)
found that (irrespective of the etiology) a child's misbehavior could promote marital

discord which consequently increases conduct disorder. McCord (1990), however,

tested this hypothesis and found no evider  that prior misbehavior of a child produced

parental conflict. Before disregarding such a theory it is interesting to note the causal
sequence referred to by researchers. There a variety of ways that differences among

neonates might affect their social environments. For example, crying can make it

difficult for a mother to sleep thereby influencing her child-rearing behavior. The poor

69



ability to communicate might produce failure of parental responsiveness.

Similarly, Maccoby and Jacklin (1983) showed that during infancy mothers
respond to difficult behavior with reductions in pressure to conform and low levels to
conform increase difficult behavior. Even more striking, Barkly and Cunningham
(1979) showed that methylphenidate-induced changes in the behavior of hyperactive
children produced changes in the mother's behavior. Bugental, Caporeal and Shennum
(1980) used boys trained to act cooperatively and uncooperatively in an experimental
situation to study these differences. Mothers and female undergraduates interacted with
a responsive and a nonresponsive boy. Differences in the adult’s locus of control
produced opposite reactions or uncooperati  behavior of the chi* * :n. Adults labeled
as "internals" reduced isertiveness while those labeled "externals" increased
assertiveness when conveying neutral messages to the uncooperative child. Bugental
and ! ennum (1984) extended their studies of t| interactive effects of mother's and
child's personality and found: "OQur results suggest that the mother who questions her
own caregiving ability behaves in such a way as to maintain or exacerbate child
uncontrollability” (p. 52).

From a comparison of monozygotic, same sex ¢ stic, and opposite sex
dizygotic twins it appears that environment accounts for most of the known variance for
the neonatal temperament variables. Similarly, the degree to which children care about
their own pleasures and pains and what they perceive as pleasurable and painful is
primarily a function of experience.

McCord (1991) notes that many use rewards and punishments to teach children
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and yet ignore the role of their use in teaching children what to value. The mistaken
belief that by manipulating rewards and punishments one can generate social interest
has potentially dangerous consequences (Id. at 16). His manipulations create the
impression that children ought to consider only their own interests (supra, p.16).
Desires for reward and avoidance of punishment are, in reality, selfish motivations.
Their use by parents increases the salience of egocentric motives (Id. at 16). As
McCord (1991) argues, punishments and rewards teach children to focus on their own
pains and pleasures in deciding how to act.

Virtuous be vior is increased by exposure to nurturing adults modeling such
behavior attributing al  istic explanations for their actions (R¢ "-2-Y  )w, Scott and
Waxler, 1973). As was so eloquently put by Goldstein, Freud and Solnit (1973), "A
child needs help in understanding and organizing his/her sensations and perceptic ;. A
child needs people to love, receive affection frc  and to serve as safe targets for
infantile anger and aggression; to curb and modify primitive drives. A child needs

patterns for identification to build up a functioning moral conscience."
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one could argue that it subsumes those evaluative standards applicable to conduct
(Sullivan, 1977). Conduct per se des 1ates a broad set of behavioral dispositions
which have been molded by the child's interchange with a social environment.
Irrespective of the evaluative cognition which children inevitably acquire during the
socialization 7 of their conduct, the intensity of affectivity will vary in relation to the
social experience through which certain values have been transmitted. Even the
behavior of parents and other agents of social transmission of values will establish
different degrees of intensity of value for the child in different areas of conduct. Thus,
the belief that "The main experiential determinants of moral development [are]...
amount and variety of social experience, the opportunity to take a n of 1¢ d
to encounter other| spectives. Thus, [it is alleged] middle-class and popular children
progress further and faster than do lower-class children and social isolates. Similarly,
development is slower in the semiliterate village cultures that have been studied"
(Coles, 1986). It is clear that other studies discussed in the forthcoming section support
this argument.

Before exploring socialization asitp  insto  « 0] t of conscience it
is necessary to distinguish the process of socialization from education. Specifically,
socialization is the process by which an individual acquires the knowledge, skills and
behavior that will make him or her an adequate member of society. The power and
durability of the effects of early learning on a child's later social behavior are critical to
socialization (Aronfreed, 1968). The external contingencies of the child's immediate

social environ ent manifest a profound control over his/her behavior throughout
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course of socialization (I at 16). Of course, the most significant consequences ¢
social experience is that it gives the child's "acquired behavioral disposition strength
demonstrated through an increased independence of external control” (Id. at 16). By
contrast, education refers to an intentional process that has objectives, content and
outcomes and takes place in educational institutions as well as informal settings. Moral
education refers to instruction in moral rules of conduct for the purpose of developing
good character traits and ethical behavior.

There are a multitude of illustrations regarding how the term conscience is
currently "7 T wyor T Tet litional perimeter of moral juc 1ent. It is used to refer
to value orientations which support the self-denial of pleasu ntified in co! s of
the "Protestant Ethic." Even surveys which attempt to uncover the child-rearing
ante« lents of conscience examine the socialization of domains such as aggression
w ch lends itself directly to moral evaluatior 1d more indirectly to the socia’ ition of
the child's dependence on the mother and his/her manipulative exploratory inclination
(Aronfreed, 1968). Moral judgment is only one example of multiple v: 1e systems
which are commonly regarded as the substance of the conscien at 5).

From a developmental perspective, moral thought is neither "wired-in" to the
individual nor a copy of reality. The development of moral thought involves
assimilating and integrating the external world to the structure of the individual (Coles,
1986). As such, thought is more a result of the individual's attempts to organize reality
than an unfo ng of innate patterns or internalization of environmental patterns. Moral

developr nt refers to growth of the  lividual's ability to distinguish right from wrong,
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to develop a system of ethical values, and to learn to act morally. Moral] development
occurs through socialization, education as well as maturation (Kohlberg, 1972). The
issue of maturation is critical.

Both Piaget and Kohlberg, leading figures in the field of sociocognitive moral
development, have maintained that the organization of a child's thought is qualitatively
different from that of an adult. As such, the study of moral development must include a
sequential stage analysis of developmental changes. Current research being conducted
in the field is primarily a derivative of Kohlberg's relatively complex system, it will be
used a ©° 77 " “berg has developed an interdisciplinary approach with
his own unique stage theory of moral development combining philosc *y,; < ¢
education and political science. Both Piaget and Kohlberg adopt a theoretical position
known as ructuralism. Kohlbe postulatesa ies of six stages and three levels in
the development . 1articulation of moral judgment from childhood into adulthood
(Kohlberg, 1972). As the individual moves through moral levels, argues Kohlberg,
more sophistica | fi ‘moral re: jessing are apparent (Lambert and Turiel, 1986).
B. Moral Development

Regardless of the reliance on Kohlberg's theory of moral development, th
have been several criticisms. They are based on the link between moral thought and
moral behavior. Kohlberg's theory places too much emphasis on how people morally
think and not enough on how they morally behave (Santrock and Yussen, 1992).

Additonal criticism involves 1 overemphasis on the cognitive and underemphasis on

behavior; the quality of research, inadequate consideration of the care perspective "
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It appears that moral reasoning has a lot more to do with values and beliefs of a
culture th  is recognized by Kohlberg. In spite of criticisms, Kohlberg's theory appears
to provide the most thorough explanation of moral development. His theory most
efficiently represents the interdisciplinary approach with roots in maturation. education,
and socialization. These components are all critical to a developmental exploration of
morality.

The general consensus among theorists is that moral judgment emerges through
the maturation process as a result of cognitive and emotional growth and a child's
i1+ lon with his/her environment. ..oth Piagetand ™~ "ilbe believed that peer
relat’ 1s are critical to advancement of their moral reasoning via social stimulation
(Santrock and Yussen, 1992). This mutual give-and-take in peer interaction provides
children with an opportunity to take another person's perspective (Id. at 590). It is
argued that a juvenile lacks a fully formed value system against which to evaluate his or
her behavior and decisions. Kohlberg (1963) explains "... moral concepts and ways of
thoughts only attainn ning at successively advanced ages and require the extensive
background of social experiences and cc iitive ,  /th."

This paper adopts the basic assumption that the development of rational or
mature morality is a process different from the learning of various irrational or arbitrary
cultural rules and values. As such, intellectual maturity may be necessary for moral
maturity but not sufficient for adequate moral development. It is clear that certain
individuals may experience impediments in moral development and maintain a lesser

ge 'mat ty unrelated to their . As sw 1lt may function at a moral
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developmental stage equivalent to the norm for a juvenile. The adult, however, has had
far more opportunity through life experiences to develop and act upon an acceptable
system of values.

The cognitive theory of morality focuses on a distinction between a child's moral
competence (construed as the ability to produce moral behaviors) and moral
performance (construed as those behaviors in specific situations) (Santrock and Yussen,
1992). Moral competence (acquisition of moral knowledge) is briefly examined in the
context of cognitive-sensory processes as an outgrowth of such processes.

vhlberg a  ed that moral judgment is an important determinant of moral
behavior stressing that an individuals's interpretation of both the m and ot
aspects of a situation leads to moral decision. Kohlberg argued that "extra-moral"
factors (e.g., desire to avoid embarrassment) caused children to avoid doing what they
believe is morally right. In sum, Kohlberg like Piaget stressed that moral action is
influenced by complex factors.

Kol rerg's use of "1 ral stage" does not refer simply to an application of
cognitive reasoning to the moral realm. Moral reasor a li1 »hlberg,
involves structural development which is specific to its own domain even though
cognitive operations constitute a necessary (but not sut ient) condition for moral
development (Sullivan, 1977). A moral stage per se does not automatically signify
anything about behavior. The stage concept is utilized by Kohlberg to denote a moral
judgment. It is prescriptive or normative in that it deals with what a subject thinks is

right and, therefore, concerns what ought to be (Coles, 1986). Moral stages are based
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development. The problem lies in the lack of definitive evidence to support an absolute
margin for age relative to moral development. There is no guarantee that all individuals
will reach all stages. Kohlberg claims that cognitive development establishes the broad
limits of the individual's progress through moral stages. As cognitive structures become
more and more complex, a corresponding complexity of moral reasoning is possible but
not guaranteed.

Piaget and Kohlberg submit that young children comprehend reality in ways that
are qualitatively different from those in later childhood who comprehend reality
different from adoles 1ts. The chilc mitive developmental level confers meaning
upon experience v™'z at the same time limiting the scope and tl  depth of that meaning
(Rosen, 1980). Although cognitive structural development is progresses in an
unvarying sequence, the dema °: of the environment and the nature of personal
experience undergone by the interacting organism within it will greatly effect the rate of
cognitive development (Id. at 141).

Kohlberg's moral stage model makes three claims consistent with cognitive
developmental theory: (1) The order of acquisitic  of the s in invariant, (2) Each
successive stage represents a hierarchical inte; ion of the preceding, (3) ™ ‘hst:
represents a holistic structure (Sullivan, 1977). Kohlberg argues that individuals are
either at a stage or in transition between stages.

C. Kohlberg's Cognitive-Developmental Structuralism
Kohlberg has developed a philosophically sophisticated stage theory of moral

develo] 1ent rooted in behavioral (individual level) moral psychology. He postulates a
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series of 6 stages and 3 levels in the development of moral judgment from childhood to
adulthood. These stages will be described using by Sullivan (1977) whose review of
Kohlberg's structural theory of moral development provides analysis of structural
weaknesses in Kohlberg's theory regarding separations of thought from action and is

from ought.
I. Preconventional Level
The child is responsive to cultural rules and labels of good and bad, right or
wrong. The child, however, interprets these concepts in terms of either physical or
hedon” ic con: Juences of action (pu it, reward, exchange of favors) or in terms
of the physical power of those who communicate the rules and labels. This le
comprises the following two stages.
St te 1: Punishment and Obedience Orientation
The physical consequences of action determine its goodness/badness regardless
of the interpretive meanir or value of the consequences. Avoidance of punishment and
unconditional deference to power are inherently valued but not for any underlying moral
order supported by punishment and authority. ..e desire to avoid punishment due to an
underlying moral order is stage 4.
Stage 2: Instrumental Relativist Orientation
Here elements of fairness of reciprocity and equal sharing are present, but they
are always interpreted in a physical pragmatic way. Reciprocity is a matter of "you
scratch my back and I'll scratch yours" not of loyalty, gratitude or justice.

II. Conventional Level
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The expectations of the individual's family, group is perceived as valuable in its
OWn right, regardless of mediate and obvious consequences. The attitude is not only of
conformity to personal expectations and social order but of loyalty to it, of actively

*UPPorting and j ustifying the order and of identifying with the persons or group involved

W it. This level comprises two stages:
Stage 3: Interpersonal Concordance

This is also know as a "Good Boy" "Nice Girl" Orientation. Good behavior is

that which pleases others and is approved by them. Emphasis is on conformity to

Stereotypical jm _ of § "is sjority or "natural" behavior. One earns approval by

being nic
St :4: "Law and Order" Orientation.
: : : i r.
Orientation is toward authority, fixed rules and the maintenance of social orde

Right { lavior consists of doing one's duty, showing respect for authority and

Maintaining the given social order for its own sake.
IIL. Postconventional, Autonomous, Principled Level
. ‘ot th
Moral valy-- -4 principles have validity and application apart . m the

g
“uthority of the group or persons holding these principles and apart from the individual’s

oWn idemiﬁcation with these groups. This level has two stages:

Stage 5: Social Contract Legalistic Orientation

i i i s of
Right action ined in terms of general individual rights and in term
le society.
Standarqg that have ] 1 critically examined 1 agreed upon by the whole

is § . t and
This i considered the official morality of the United States governmen
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Constitution.
Stage 6: Universal Ethical and Principle Orientation

Right is defined by the decision of the conscience in accord with self-chosen
ethical principles appealing to logical universality and consistency. These principles are
abstract and ethical. "At heart, these are universal principles of justice, of the
reciprocity and equality of human rights and of respect for the dignity of human beings
as individual persons" (Kohlberg, 1971, pp. 86-88).

Again, the implication is that the child cannot skip stages and cannot proceed in
ad  ento " p. 97). It is the order of the stage that is constant, while the age
at which a stage appears is not fixed. The age oftheenr ¢ :eofas u s
primarily dependent on the envirc 1 it which 1 provide or impede development.
The ages related to the stages varies from culture to culture as well as from individual to
individual (st 1, p. 97). In no way does Kohlberg imply that all persons of a certain
i :will have reached a. tain moral level. In fact, children at one age level could be
functioning at different moral developmental stages. However, the more likely
proposition is that children at certain age levels o] ate in relatively insistent st:
levels. That, in fact, there is a correlation between age and moral deve___ nent."”

Arbuthnot and Gordon (1986) systematically tested the utility of interventions to
develop moral reasoning among high risk predelinquents. Kohlberg (1972) argued that
the acquisition of higher stages of moral development is related to intelligence.
Arbuthnot and Gordon (1986)were the first to actually link the enhancement of

cognitive and moral structures with changes in antisocial behavior. That is, to te the
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hypothesis that delinquents function at lower stages of moral reasoning than
nondelinquents. Their study hypothesized that adolescents at risk for juvenile
delinquency would benefit cognitively and behaviorally from an intervention designed
to accelerate moral reasoning development. Herein, forty-eight seventh to tenth graders
identified by teachers at high risk for delinquency participated in a cognitively based
moral reasoning development program for 16 to 20 weekly 45 "nute sessions. A one
year follow-up found significant increases in moral reasoning, grades, and attendance
with corresponding decreases in behavioral referrals for the treated group in comparison
to a matched (act  ‘di  to the rated severity of behavior problems) randomly assigned
nontreatment group of students. In an older and less detai [study, C: p: a

ter (1974) found that "sociopathic” children when compared to IQ matched "normal"
children have a lower sta_ of moral development because they lack opportunities for
role-taking in their families. Other comparisons suggest that parents of delinquent
children may actually discour: : mature moral reasoning.

The relationship which exists between a person's moral judgment and actions is
critical. In Kohlberg's theory, the moral aspect is in the nature of the moral
judgment. Most people identify morality with a moral commitment of action.
Kohlberg uses several studies to support his two-tier claim of consistency between
moral judgment and action. The first addresses the level of the structure/stage per se.
One example involved cheating in sixth graders where it was found that 75 percent of
subjects below principled level in moral development and only 20 percent of principled

subjects (construed as at stages 5 and 6) were involved in cheating (Sullivan, 1977).
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Kohlberg notes:

"To act in a morally high way requires a high stage of moral reasoning. One

cannot follow moral principles (stage 5 and 6) if one does not understand or

believe in them. One can, however, reason in terms of such principles and not
live up to them. A variety of factors determine whether a particular person will
live up to his stage of moral reasoning in a particular situation though moral
stage is a Hod predictor of action in various experimental and naturalistic

settings" (1976, p. 32).

Moral development refers to growth of the individuals's ability to distinguish
right from wrong, to develop a system of ethical values and to learn to act morally.
Kohlberg argues the age emergence of a structure/stage is largely dependent on the

wvironn ity ich provoke or impede develop  t. Kohlbe recogniz the
significance of the hu  an's interaction with the environment over time from birth
onward and his/her pr¢  ession from egocentricity to objectivity with objectivity
presuppos 3 a "decentering" process. Continuing to act upon the environment, the
i »wing child constructs complex interrelated mental action systems for processing
information and cognitive structures for more adaptive knowledge (Rosen, 1980).
Importantly, the ext  al world does not impose meaning on the person but rather the
person confers meanir upon the environment through assimilation relative to their
developmental level. As such, development can be thought of as a formation of the
child's interaction with his/her environment.

Adolescents undergo many significant changes before adulthood. Before these

developmental changes are completed, adolescents are vulnerable in many ways. Most

significantly, they have difficulty appreciating the future consequences of their acts, lack
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mature judgment and are easily influenced by family members and peers engaging in
experimentation and risk-taking behavior. Adolescents are, for the most part, guided by
emotions rather than reason. Accordingly, minors lack a fully formed identity or
character and generally do not have the capacity for principled moral judgment.

In summary, age 18 remains the common dividing line between status as a
juvenile and as an adult. Regardless of a child's advanced or retarded developmental
stage, there are fixed ages for voting, joining the military, marrying, entering into a
contract, attending school and driving. The most common age of majority established in
Americ lawfornc i nalj )oses is age eighteen. This is based on the belief that
juveniles are not fully responsible for their actions and society 1ould share
responsibility for the actions of its children. It is particularly disturbing that we
continue to maintain a double standard for criminal purposes. It appears that society
rationalizes use of the most severe adult sanction on juveniles with the mitigating factor
approach which assumes individualized consideration. As will be demonstrated,
consideration of mitigating factors are as diverse as the corresponding judge, jury and
jurisdiction where they are considered. Farl ond providing individualized treatment,
this judicial discretion has provided the means for serious legal abuses.

In the preceding chapters, a review of the literature provided definitive
biomedical data as well as the more abstract conceptualizations of Lawrence Kohlberg
and the application of Kohlberg’s theory to delinquent populations by Arbuthnot and
Gordon. The biomedical data demonstrate that a correlation exists between dissocial (or

maladaptive) beha' Hr and psychological, emotional, biological, genetic (familial) and

88



environmental factors. The correlation is much more loosely established with
sociomoral (including cognitive) variables but appears to exist to some degree. The
weak sociomoral correlational evidence is most likely due to the obscure nature of these
concepts and the difficulty in testing related theories. Current research continues to find
support for the founding sociomoral theorists.

Similar vulnerabilities are shared, to some degree, by the majority of violent
youthful offenders. The small group of the most violent of these offenders are at issue
in this paper. As will be demonstrated, all of these youthful offenders share the most
serious risk factors.  is inequitat and immoral to treat them as if they are fully

accountable and yet very much victims of a complexity of 1 d
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IV: Methodology

A. Study Design

A retrospective descriptive cohort design along with a substantive case analysis
was used to collect information on death row inmates sentenced for crimes committed
as juveniles. The sample collection was completed between May 1, 1997-June 1, 1998.
It was limited to offenders who were under the age of 18 when the crime was committed
and were on death row or sentenced to death row during the study period. The study
included the following two phases. The preliminary phase, began with by the United
Stat Supreme “urtca o mps¢ U7 in 1987. This involved general
data collection rel. :d to capital punishment issues, ct 1t news and ex juvenile
death row cases and factors associated with capital punishment. The data collection
phase involved a multistep process to identify juveni offenders on death row. The
data analysis included univariate, bivariate and multivariate analyses including Fisher’s
Exact Test for small samples, x* analysis with od« ratic and 95% confidence intervals
for the 2 by 2 analyses.
B. Preliminary Phase

The preliminary phase of this study involved a two month analysis of academic
and nonacademic material related to the pending Thompson v Oklahoma case in the
United States Supreme Court. This phase was conducted in Spring, 1987. Initial data

was collected on all juvenile death penalty cases heard before the Supreme Court at that

time cluding Thompson v. C'-"thoma, 56 LW 4892 (1988), Stanford v. Kentu y, No.

87-5765 (1988), Wilkins v ~ lissouri, 57 LW 7793 (1989) and High v. Zant, No.

90












During the week of June 1, 1998 a final call to each of the state’s Department of
Corrections and death rows was conducted to obtain the most current census sheet and
corresponding verification. Any missing data was obtained and data collection was
closed.

5. Variables

Data was collected on both the perpetrator and the victim(s) as follows:
Perpetrar
Age: The age when the crime was committed (years)

Date of =~ = Aslisted by the I artment of Corrections in each state
Race: Race of the inmate (White, Black, Hisp: )

Date of Crime: . .ae date the crime was committed

State: State of the death row to which the inma was sentenced

Statutory mitigating circumstances: Lockettv. Q" " ., 438 U.S. 536 (1978)
(Identified as present or absent):

Troubled family history (or “poor family history”)
Psychologic/emotional disturbances

Mental Retardation/Low IQ (< 70)

Medical history

Indigent Status

Documented substance abuse (confirmed cases)

Nonstatutory mitigating circumstances varied too widely to provide a valuable
comparison.

Aggravating Circumstances (Identified as present or absent):
Rape
Robbery

Burglary
Arson
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Murder of a police officer
Carjacking
Multiple murder

w7

P Q
(Data was included for up to three victims)

Age: (years)

Race: (White, Black, Hispanic)

There was extensive additional qualitative information on the circumstances
surrounding many of the cases collected but this was not included in the quantitative
analysis.

D. Data Analysis Phase

. ne data were analyzed using SAS statistic ~ software (SAS Institute Inc, 1990).
The frequencies for each variable were calculated along with bivariate analyses by race
and state. Univariate analyses of the age of the victim was conducted. Cross-tabulations
with Fisher’s Exact Test and x~ analysis was conducted to test the relationships between
variables.

Fisher’s Exact Test was included in the analyses due to the small numbers
included in the sample. Thist vy the probability of a table that provides at least
as much evidence of association as the observed table. The probability of every , ssible
table is computed and a p-value is calculated (Mehta & Patel, 1983, SAS Institute Inc,

1990). This is useful in small numbers analysis where there are less than five

observations per cell and * analysis may not provide stable estimates.
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mitigator. The number was much higher among 17-year-olds (8 v.1). Three out of four
juveniles used indigent status as a mitigator. This mitigator was more prevalent among
17-year-0” " : (83.6% v.56.3%). There were very few juveniles who reported
documented substance abuse as a mitigator. The proportion was the same for both age
groups (12.5-12.7%) (Appendix B, Table 5.6).

Among all mitigating factors, slightly more Blacks were nott ™ in each category.
Two out of five Black juveniles used troubled family history and psychological/
emotional problems as mitigators. The proportion was similar in Whites (36.7% for
trout 1f: ily history ¢ 1 ).4% for psychological/ otior ' problems). The
proportion for these mitigators was much lower in Hispanics (21.7% forf ily " tc—
and 15.8% for psychological/emotional problems). Over half of Black juveniles used
medical problems and mental retardation/low IQ as mitigators (51.9% and 53.5%

1 tively). These proportions were higher when compared to Whites and
significantly higher when compared to Hispanics. In fact, medical problems was used
among only 3.7% of all Hispanics juveniles. Overall, Hispanics used less mitigators
than Blacks or Whites. Black juveniles were more likely to report no  r criminal
history as a mitigator (44.4% v.22.2% for Whites and 33.3% for Hispanics) as well as
indigent status (47.3% v.32.7% for Whites and 20.0% for Hispanics). Significantly
more Black juveniles (55.6%) reported known substance abuse as a mitigator, compared
to Whites (11.1%) or Hispanics (33.3%) (Appendix B, Table 5.7).

Among aggravating circumstances included in the court cases, almost half of the

juveniles committed robbery. One 16-year-old committed carjacking and one 1°  ear
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Hispanic offenders were 4.7 (1.3-16.4, Fisher’s Exact Test, p=0.31) times more
likely to commit multiple murders. Second and third victims were more likely to be
male and Hispanic or Asian. None of the victims among this group of Hispanic
offenders were Black regardless of whether it was a single or multiple murder. There
were no significant differences in age among first victims but significantly more second
victims were likely to be 10-19 years old and second likely to be less than 10-years-old.
Hispanics were 90% less likely (0.9, 0.01-0.8, Fisher’s Exact Test p=0.00063) to use

medical problems as a mitigator (Appendix B, Table 5.15).
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VI: Constitutional Analysis

While the moral propriety of executing children may constitute an issue for
legislators, the constitutional propriety of sentencing minors is an issue for the courts
(Gwin, 1981). The imposition of the death penalty on minors involves a consideration
of many constitutional issues. Such issues include age as a suspect classification, the
right to life and other concerns regarding the disparate treatment of adults and juveniles
(White, 1983).

The constitutionality of capital punishment for minors may be challenged on
n y ow . Theb “spr arily relied upon is that sentencing minors to death
violates the Cruel and Unusual Punishment Clause of the Eighth Amendment and the
Fourteenth Amendment. For the most part, these challenges have been dismissed with
little comment [State v. "=~ "¢ ° 124 Ariz. 139, 602 P. 2d 807 (1979); Eddings v.
S e, 616 P. 2d 1159 (Okla. Crim. App. 1980), 455 U.S. 104 (1982)].

The Eighth Amendment provides that “excessive bail should not be required nor
excessive fines imposed, nor cruel and um punisl___:nt inflicted” (U.S. Const.
Amend. VIII). The principle whichh: di it e cein analyzing the

constitutionality of imposing the death penalty on minors is that a punishment must not

be excessive [Enmund v. Florida, 102 S. Ct. at 3372 (1982); Coker v. Georgia, 433 U.S.
at 392 (1977); " ~ggv. Ge-~-ia, 428 U.S. at 173 (1976)]. A punishment is excessive if
it is disproportionate to the crime or if it makes no measurable contribution to
acceptable goals of punishment (Greenwald, 197 ". Although, in general, the death

penalty has passe both tests; when minors are considered it appears to fail. The
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following section will explore just how it fails to make a measurable contribution to the
acceptable goals of punishment and the extent of its disproportionality.
A. Disproportionality

The Supreme Court has a step-by-step process for determining whether a
punishment is disproportionate. First, an examination of the history of the punishment,
current legislation and jury sentences is completed to determine whether imposition is
acceptable to contemporary society [Enmund v. Florida, 102 S. Ct. at 3372 (1982);
Coker v. Geo ", 433 U.S. at 592 (1977)]. An examination of these factors, although
limited, is informative.

~

An analysis of Supreme Court rulings indicates gg v. Gea__ 1,428 U.S. 153
(1976) clearly launched the present era (Streib, 1987). Although the issue of age per se
was not before the Court in Gregg, the concem for age of the offender was apparent.
The Cc :approved of the Geo 1 statute’s ~1ided discretion for consideration of
aggravating and mitigating factors in the sentencing portion of the hearing. In fact, the
Court specifically inquired, while endorsing the requirement that the jury consider
characteristics of the offender: “Aretl e any special fac  soutth d " ndant that

mitigate against imposing capital punishment (e.g., his youth . . . ?) (Id.. at 197). In

Jurek v. Texas, 428 U.S. 262, 273 (1976), the Court approved of a Texas statute that

provided the sentencing jury “could further look to the age of the defendant” in deciding
between life imprisonment and the death sentence (Streib, 1987). Subsequent cases
provided for continued guided discretion statutes in lieu of mandatory death penalty

statutes (Liebman and Shepard, 1978; Galbo, 1985).
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consideration of youth of the offender as a mitigating factor (Streib, 1987). As per

I “ings v.C" " “oma, 455 U.S. at 115-116 “[G]reat weight must be given to “the

special mitigating factor of youth,” [Thompson v. Oklahoma, 108 S. Ct. at 2698
(plurality opinion)]. More specifically, the trial judge discussed mitigating
circu i during the penalty phase stating in Instruction No. 7 [JA 22]:

“Mitigating circumstances are those which, in fairness 1 mercy, may be
considered as extenuating or reducing the degree of moral culpability or
blame. The determination of what are mitigating circumstances is for you as
jurors to resolve under the facts and circumstances of this case”

[Thompson v. Oklahoma, No. 86-6169 (1986)].

The| mary safeguard against arbitrary imposition of the death penalty is the

accused’s ability to present such mitigating evidence. In reality, this mitigatit
circumstance is a hollow safegua because a juvenile is not statutorily given any more
consideration than any other young person [Stanford v. Kentucky, No. 87-5765 (1988)].
By and large, the special status of youth as a mitigating circumstance is lost in the plain
language of most death | 1alty statues. “Youth” as it is used herein is in no way an
absolute term. It operates on a sliding scale where it applies with equal force to a
]16-year-old as it does to a 30-year-old "“““an” ' ™ :ntucky, No. 87-5765 (1988)].
Jurisdictions which specify youth as a mitigating circumstance do not afford
juveniles adequate due process protections warranted by their age (Id. at 34). In fact,
these statutes in many ways undermine the significance of a juvenile’s age as a
mitigating factor. Case in point, of the states which list youth as a mitigating
circumstance, only Indiana, Montana, and South Carolina stipulate consideration of a

defendant’s age if he/she was less than 18 at the time of the crime (Id. at 34)
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(Appendix A, Chart 1.4).

Stanford noted in Ice v. Com 667 S.W. 2d at 680 (1984), a
defendant’s young age “is not a constitutional distinction” between juvenile and adult
status. This ruling is directly inconsistent with the Edding’s requirement that a

juvenile’s age carry “‘great weight.” In Stanfordv.C monv 1, 734 S.W. 2d at 792

(1987), the Kentucky Supreme Court failed to afford the petitioner’s age any more
weight than any other mitigating factor. As such, “[The petitioner’s] age and the
possibility that he might be rehabilitated were mitigating factors appropriately left to the
¢ ideration of the jury that tried him” ™" at 792). This case is reflective of statutes
which fail to provide for due c¢i i -ation of the" t weir™*” whic  ajuve le
should carry as a mitigating factor.

As mentioned, youths who are excluded or cast out of the sanctity of the
juvenile court face adult criminal punishments (Solway, Hays, Schreiner, and Cansler,
1980). As such, 36 states provide e death penalty an option even though minors may
be given special protection under death penalty statutes. The following states expressly
exclude minors under age 16, 17 or | ym the « penalty: 18 - California - Cal.
Penal Code § 190.5 (West Supp. 1985); Colorado - Colo. Rev. Stat. § 16-11-103
(1)(a)(1985); Connecticut - Conn. Gen. Stat. Ann. § 53a-46a [h] (West Sup. 1985);
Illinois - Ill. Ann. Stat. Ch. 38 § 9-1[b] (Smith-Hurd Sup. 1985); Nebraska - Neb. Rev.
Stat. § 28-105.-1 (1984); New Jersey - N.J. Stat. Ann. § 2 c:11-3f (West 1986); New
Mexico - N.M. Stat. Ann. § 31-18-14 (1979); Ohio - Ohio Rev. Code Ann. § 2929.02

[E] (Page 1984); Oregon - Or n Stat, § 161.615 (1985); Tennessee - Tenn. Code Ann.
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§ 37-1-134 [1] (1984); 17 - Georgia - Ga. Code Ann. § 17-9-3 (1982); New Hampshire -
N.H. Stat. Ann. § 63:05 (1x)(1986); Texas - Tex. Penal Code Ann. § 8.07 [d] (Vermnon
Supp. 1985).

The death penalty for juveniles clearly violates the Eighth Amendment’s ban
on cruel and unusual punishment under the “evolving standards of decency.” As noted
in™" - pv. T 5,356 U.S. 86 (1958), “the amendment must draw its meaning from the

evolving standards of decency that mark the progress of a maturing society” (Id. at 101).

Workman v. C¢ monwealth, 429 S.W. 2d 374 (Ky 1968), construed this standard to

n nthatay iisho it does not comply with the “evolving standards of decency” in a
society when “in view of all the circumstances, the punishir it in question is “such
character as to shock the general conscience and to violate the principles of fundamental
fairness” (Id. at 101).

Certainly, the mental torture that accompanies a death sentence proceeding
may, in and of itself, violate “the evolving sta ards of decency” in society. As Robert
Johnson stated in “Under Sentence of Death: The Psychology of Death Row
Confinement” (1979):

“[TThe image of confinement on death row as livit  death was used by many

inmates to capture the essential or cumulative experience of the condemu

prisoner. Living death is here intended to convey the zombie-like,
mechanical existence of an isolated physical organism - a fragile twilight
creature that emerges when men are systematically denied their humanity.

The image spontaneously and forcefully rendered by prisoners themselves,

serves as a dramatic summary statement of the death row experience,

encompassing its central psychological feature, powerlessness, fear and

emotional emptiness” (p. 141).

With death row appearing like “living death” to inmates and with the suicide
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rate among death row prisoners exceeding the number of executions, little doubt exists
that great mental stress plagues even an adult, much less a child, incarcerated on death
row. The infliction of mental torment on a prisoner violates the Eighth Amendment.
As such, the Court must recognize that submitting a child to the obvious stress suffered
by death row inmates “shocks the conscience” and “violates the evolving standards of
decency” in American society.
B. Case Law

The persuasive evidence of public opinion reflected via legislation in no way
con all U ty in support the proposition that a juvenile death penalty
fails to comport with the “‘evolving standards of ¢ :ency.” Thee: ition of minc__ for
crimes com :d while ill¢” ™" :n offends fundamental standards of decency and
humanity. The courts, traditionally the branch of government most cautious about
conforming to societal norms, have reflected the scord r¢  rding imposition of the
death| 1alty on juveniles. Case law has developed in a strikingly inconsistent manner.
Prior to the decision in Eddings, the issue of severe criminal punishments for juveniles
was addressed primarily by state supreme courts (White, 1983; Wilson, 1983). For
example, in Wr '~~~ -~ Commonwealth, 429 SW.2d_. 1 vy, 1968),the K ucky
Supreme Court determined life in prison without possibility of parole for a 14-year-old
rapist was cruel and unusual punishment. St - — £ vart, 197 Neb. 497, 250 N.W. 2d
849 (1977), construed a statutory provision allowing for consideration of mitigating
factors to apply to a 16-year-old who had no significant criminal record. Lev = v. State,

246 Ga. 101, 268 S.E. 2d 915 (1980), involved another 16-year-old who was sentenced
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[Preje Slackburn, 570 F. Supp. at 999 (1983)]. Dalton Prejean was executed in
May, 1990.

The case of Trimble involved a 17 (almost 18) -year-old who brutally
kidnaped, raped and murdered his victim. [Trimble v. State, 300 Md. 387, 478 A. 2d
1143 (Md. 1984)]. He based his appeal to the Maryland Court of Appeals on the
constitutionality of the death penalty for crimes committed while under age eighteen.
The Trimble analysis of collateral lower court cases observed that no court had found a
constitutional bar to the death penalty for juveniles (Id. at 420, 478 A. 2d at 1160).
Thus, tl courtcon  d that indicators of society’s evolving standards of legislature
as one of “29 states that permit the execution of jur i . insomecir¢c stances”

(1d. at 421,478 A. 2d at 1161). The Trimble court also concluded that the penological
goals of retribution and deterrence would be served by execution of juveniles and,
therefore, it was not excessive or disprop  onate. Furthermore, it held that it would
take a case-by-case approach to future challenges. This is, of course, consistent with the
approach taken in the subsequent cases of Thompson v. Oklahoma, St “ *v.

Kentucky and Ul *  v.]

In The——--nv. Ok' * “ma (1988), the court addressed the question of
whether or not the death penalty was cruel and unusual when imposed on a 15-year-old
offender. As mentioned, in a 5-4 decision in June 1988 the court vacated Thompson’s
death sentence. Only four of the judges found that execution of a 15-year-old offender

would be cruel and unusual in all circumstances. A fifth judge concurred in the decision

to vacate Thompson’s death sentence but did so on the narrower ground that
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Oklahoma’s death penalty statute set no minimum age at which the death penalty could
be imposed. Justice O’Connor found that the sentencing of a 15-year-old to death under
this type of statute failed to meet the standard for special care and deliberation required
in capital cases. Once again, the Court did not reach a majority decision on whether the
constitution forbids capital punishment for all offenders under sixteen. Thompson v.
Okl ' yma is not the final decision from the Supreme Court regarding the
constitutionality of juvenile executions (Paternoster, 1991). In fact, the Thompson
ruling does not bar states from legislating in the future to introduce ages of 15 or less in
their capital pt ~hment statu Sin  the Thompson ruling, a trial court in Alabama
has sentenced a 15-year-old offender to death (Clayton Flowers in February 1990) under
a capital punishment . ute which, like Oklahoma, sets no minimum age.

The term following =~ Oklahoma, the United States Supreme

Court decided on the constitutionality of death sentences for defendants in Stanfo;

Kentu " v and Wilk" 5 Missouri, 109 S. Ct. 2969 (1989) (Id. at 99). In both S*~~ford
v. Kentucky and W™ "1s v. Missouri (1989), the Court held in a 5-4 decision that
execution of offenders aged 16 and 17 was ible wt " r the Constitution.

Justice Antonin Scalia, in 2 ajority opinion, said that society had not
formed a consensus that executions constitute “cruel and unusual punishment”
[Stan“~-1 v. Kentucky, Wilkins v. Missouri (1989)]. Scalia also rejected ridence
which argued that the death penalty was not a deterrent for juveniles because of their
“less developed fear of death.” In a rather ironic explanation, Scalia emphasized that

the Court looked to U.S. concept.__s of decency and not the sentencing practices of
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other countries in determining what constitutes “evolving standards of decency”

[Stanfo1 © ¢ -—‘ucky, Wilkins v. Missouri, (1989)]. Furthermore, Scalia construed the
absence of legislative rejection of the death penalty for 16 and 17-year-olds as evidence
that contemporary standards of decency would fail to find these juvenile executions as
“abhorrent” (Id. at 100).

In a dissenting opinion, Justice William Brennan argued that the majority
had not taken into account the reality that in addition to the 12 states which had imposed
an age limit of 18 in their death penalty statutes, an additional 15 states (including the

of ) did not au * rize executions under any circumstances. In
Brennan’s words “[t]hus it appears that the gove s lly =7 of the states ha . .
concluded that no one under 18 should face the death penalty.” Moreover, Justice
Brennan stated “within the world community, the imposition of the death penalty for
juvenile crimes appears to be overwhelmingly dis  yroved.” The execution of
juveniles, Brennan argued, was disproportionate to > offender’s blameworthiness: d
made no measurable contribution to acceptable als of punishment.

Two researchers explored t! 10 | | ality analysis as a reflection
of subjective preferences. There is an inherent contradiction in allowir states to

engage in individualized treatment but not in proportionality analysis. As represented in

Penry v. Lynaugh, 492 U.S. 302, 109 S. Ct. 2934, 106 L. Ed. 2d 256 (1989) where the
mitigators of mental retardation and an abusive childhood were argued by the Court as
aggravators because they suggested future da  :rousness.

The Court states:
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Islands, Spain, Sweden, Switzerland, United Kingdom, Upper Volta, Uruguay and
Venezuela.

Forty-one retentionist countries have statutory provisions recognizing youth
as an exempting factor from the death sentence: 18 - Afghanistan, 18 - Albania;
Minors - A" >ria, 16 - Argenti ., 18 - Australia, 18 - Bahrain, 18 - Barbados;

Minors - Botswana, 20 - Bulgaria, 18 - Chile, 16 - Cyprus, 18 - Czechoslovakia,

18 -E" " pia, 16 - France, 16 - Gambia, 18 - German Democratic Republic,

21 - Greece; Minors - Guatemala, 18 - Guyana, 20 - Hungary; Minors - India, 20 - Iraq,
18-Jamr ~ 18 -Japan, 18; Yowr People - Kenya, 18 - Lebanon, 18 - Lesotho,

18 - Libya, 18 - Madagascar, 18 - Malawi; Minors -V  cco; Young People - N a,
18 - Poland, 18 - Romania, 18 - Singapore, 18 - South Africa, 18 - Sudan,

18 - Tanzania, 18 - U.S.S.R., 18 - United Arab nirates, 18 -7 bia [Hartman, 1983;
Brief of Am 1s Curiae, Kentucky and Alaban  Arizona, Arkansas, Connecticut,
Florida, Indiana, Mississippi, Montana, Nevada, Oklahoma, Pennsylvania, South
Carolina, South Dakota, Virginia and Wyoming, Wilkins v. Missc ', No. 87-6026,
High v. Zant, No. 87-5666 (1., /)].

Four “abolitionist” nations retain the death penalty for extraordinary crimes
but exempt juveniles: 18 - Canada, 26-Indonesia, 18 - Netherlands, 18 - New Zealand
(Hartman, 1983). There are 65 retentionist states for which complete information
regarding attitud “owards execution of juveniles is not readily available, according to
the Department of State, Country Reports on Human Rights Practices for 1982, Report

Submitted to the Senate Committee on Foreign Relations and House Committee on
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Foreign Affairs, 98th Cong. 1st Session 1 (1983).

The execution of juvenile offenders on a worldwide basis is a rarity. As
mentioned, the U.S. is one of only eight countries worldwide known to have executed
juvenile offenders in the last decade (Amnesty International, 1991). The consensus of
values is apparent in the “climate of international opinion” [Enmund v. Florida,

458 U.S. 796 n. 22 (1982)].

The United States and treaty obligations and the rules of customary

international law clearly prohibit execution of offenders under age eighteen [Brief for
1icl i International Human Rights Law "™ * Z-—* No. 87-5666;

Wi " s v. Miss~i, No. 87-6026 (1988); Skovron, Scott and _allen (1989)]. It is clear

from that the imposition of death sentences on persons under 18 at the time of the crime

constitutes a violation of customary international law. Ironically, customary

international law is firmly embedded in “our law,” and human rights are a fundamental

aspect of international law [Hartman, 1983; Brief of Amicus Curiae, International

Human Rights ™ 1w Group, 1ompson v. """ 10ma, No. 86-6169 (1988)].

The data available indicate that there is almost universal adherence to
international norms prohibiting executions of juveni . Moreover, the' lup polls
reveal a national consensus as well as international consensus in opposition to executing
juveniles. The social science research provides further support for this argument. Case
in point, a survey of 509 adult Connecticut residents revealed that while 68 percent of
the respondents favored the death penalty, only 31 percent supported its use on juveniles

(Tuckel and Greenberg, 1986). Another survey of 900 Georgia residents reported that
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onl N
Y 48 percen wvored the death penalty for persons 17 years or younger. When 600

adult regidents of Ohio were asked if they would favor a state law allowing the
Xecution of juveniles over 14 years of age convicted of murder only 3] percent
Tesponded in favor (Skovron, Scott and Cullen, 1989). In Michigan, a survey of 400
residents revealed 34.1 percent would favor such legislation (Scott and Edwards, 1991).

In general, the state may punish offenders tc  hieve one or more of four

ObjCCtiVes:

“1. [T]o rehabilitate the offender; 2. [T]o incapacitate him from

committing offenses in the future; 3. [T]o deter others from committing
victim’s or the communitv’s desire for

¢ ies; or4. o assuage t]
Tven; orretri ion.” S 4 S.at., -78 (1984);
! ‘2,428 U... .

Th - :
¢ following wil] explore how the execution of minors fails to make a “measurable

contri $ 12 . . : :
Diribution” to the officially recognized penological goals of capital punishment:

retribyt;
tibution, general deterrence and specific deterrence.
D, Penological Goals

1. Retribution

The underlying principle of retribution is based on the premise that the

Person being punished for committing a criminal act should be . . . hated, rid  1led,

desp; .
®SPised, scorned and receive his ‘just deserts’ for the wrongful act . . .,” explains Dr.

Cecif Rhodes, an attorney and professor at California State University. The retribution

PUrpose of punishment has been criticized because it is based on a quasi-retaliatory

co . -
Ncept rooted in vengeance ~ . at 11).

Capital punishment fulfills its retributive purpose by providing an
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institutional means for society to express its moral outrage at especially disturbing
conduct and by satisfying the desire for punishment for those who engage in such
behavior " :gg v. Georgia, 428 U.S. at 182 (1976)]. Capital punishment allegedly
preserves the stability of society y providing an alternative to citizens taking the law
into their own hands in an attempt to seek revenge (Vanore, 1986).

For society to seek retribution for a crime the crim’ ' must possess a

sufficient degree of culpability or responsibility for that criminal act. As Justice

O’Connor noted in California v. Brown, 107 S. Ct. 837 (1987):

“T wnts who - ~ crimin ~ s that are attributable to a
disadvantaged background, or to tior and men " problems, may be
less culpable than defendants who have no such  cuse. This emphasis on
culpability in sentencing decisions has long been reflected in Anglo-
American jurisprudence. As this Court observed in Eddings, the common
law has struggled with the problem of developing a capital punishment
system that is sensible to the uniqueness of the individual.”

As mentioned, both Lockett and Eddings reflect the belief that punishment
should be directly related to the personal culpability of the criminal defendant [Brief of
Amici Curi:  N: "nal Legal Aid and Defender Association, National Association of

Criminal Defense Lawyers, H' ~ _v. Zant, No. 87-5666: *"/ill A i, No. 87-

6026 (1987)]. Thus, the sentence imposed at the penalty stage should reflect a
reasonable moral response to the defendant’s background, character and crime rather

than mere sympathy or emotion (California v. Brown, Id. at 841). As Tisonv *rizona,

109 S. Ct. at 1683 (1987), stated “[T]he heart of the retribution rationale is that criminal
sentence must be directly related to the personal culpability of the criminal offender.”

Retribution clearly requires an inquiry into a defendant’s “personal responsibility and
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and a “‘just deserts model” [ ig_v. Georgia, 428 U.S. at 183-84 (1976)]. The former
ensu - that citizens do not seek personal revenge. Ironically, the evidence seems to
indicate there is more outrage when a minor is subjected to such penalties. Bedau
(1971) reported, that the youngest : : group (15-19) had a significantly higher rate of
commutatic . when compared to older age groups. In fact, only three people in the
youngest age group were executed and four had their sentences commuted. By contrast,
the next age group (20-24) had 34 executions with only two commutations. This
research as well as other data seem to reflect a public outcry against juvenile executions.

2. Institutional Reven;y M ° |

The ridence indicates it is unlikely members of society will seek personal
1 1geance if minors do not v thede: penalty for their crimes. Since minors are
less responsible than adults for their crimes there should be less moral outrage toward a
juvenile offense/offender which is reflected in the co.__nutations as well as the trend of
the Supreme Court and legislators to draw progressively older and older age limits for
execution (Hertz and Weisberg, 1981). Even if there is moral outrage, the transfer to
adult court and stiffer penalties should appease it. Inott wor  the fact that such
juveniles are tried in criminal courts and eligible - life impriso1__ :nt provides an
outlet for some societal vengeance.

The notion that the purpose of retribution is to obviate personal revenge
takes two forms: social contract notions or deterrence notions [Gregg v. Georgia,
428 U.S. at 183 (1976)]. Under the deterrence notion, “governmental revenge is

necessary to deter those who commit private acts of violence in the name of revenge”
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CitiZenS la .
Ww-abidi
ng. If general prevention were 100 percent effective, there would be

No crim ”»
e at al” (Andenaes, 1952, p. 179).

The degr i
. gree to which a penalty actually achieves deterrent objectives depends
Wo factors:
P (1
. (1) There must be a probability that an individual would commit a
U™ crime if :
1f that crime were not punished in a prescribed manner; and (2) The

Certaint
Y of punis}
mment must be sufficiently communicated to the potential offender

(Wilson
» 1983).
). The Supreme Court has admitted proof of the death penalty’s deterrent

effect jg ;
1S mmconclysjye [Gre

Gregg v. Georgia, 428 U.S. at 183 (1976)].
inteuectual Even IU)ropc ntsof ¢« erren have found that  individual must have the
. I capacity to understand the threat of punishment and the controln 1  isms
_— to that understanding for a deterr fect. (Andenaes, 1966). Minors
o5, ) ack any meaningful concept of death or the threat of death (Haas and Inciardi,
they are ® Prospect of death is so often a vague and distant notion to adolescents that
taking beznd-eterred by the existence of a death penalty. The defiant attitudes and risk-
danger andawor of adolescents are related to their developmental state of defiance about
death. In fact, they often seem attracted to behavior which could result in
their death,
ingestion Adolescents are infamous for their involvement in dangerous driving,
“inte of drugs, suicide attempts and so on. They live for the moment, for an
e prese. with little thought of the future consequences of their actions.

EVe
Tything
g Important . valuable lie either in the immediate life situation or close

futllre
- Ado] . .
Olescents are in a developmental stage when defiance of danger dde 118
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often not controlled by a sense of mortality. They have little fear of death because they
have a “profound conviction of their own omnipotence and immortality” [Brief of
Amici Curiae, American Society for Adolescent Psychiatry and American
Orthopsychiatric Association, ™ » son v. Oklahoma, No. 86-6169 (1987)]. It seems
clear that :nagers would be much more deterred by the threat of long-term
imprisonment (resulting in no girlfriends, no parties, etc.) than by their fantasized
romantic perception of death (Id. at 250).

Gibbs (1975) found that the certainty of receiving a particular punishment is

I "toi pre 1 ve effect. certain that e adult will receive a death

sentence. In fact, the Supreme Court held that mandatory death penalty s 1 which

provide that the death penalty must be imposed on all offenders convicted of certain

crimes is unconstitutional [F * ~t«  Lot" = 1,428 U.S. 325,330 (1976); " dsonv.

North Caroli 1,428 S. 280, 293, 304 (1976)]. The certainty of a juvenile receiving
the death penalty is less than 0.5 percent chance (Streib, 1998). That is, of
approxima y 300 total death sentences imposed each year, juveniles receive only five
of them (Id. at 4).

Judicial discretion * is a keystone in the treatment of minors in the juvenile
and adult system. The “insidious frailty” of most statutes in which juvenile judges
decide to retain jurisdiction or waive to criminal court is reflective of the pervasive lack
of legislative standards dealing with juvenile offenders (Browne, 1977). Each state has
transfer criteria exclusive of age and instant offense that stipulate such factors as

amenability to treatment, dangerousness and appropriateness for criminal court
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Processing (Rudman, Hartstone, Fagan and Moore, 1986). Ironically, legal scholars
h C ) .
ave argued that Judicial waiver has contributed to the erosion of deterrence due to the

lack S L
of Certainty in such a discretionary certification system.

Regardless of the evidence, the deterrence doctrine assumes that punishment
can be an effective means of control (Bridges and Stone, 1986). The theory asserts that
Punishment aggjgts in deterring crimin; recidivism by heightening the perceived threat
of punishment, As such, the more certain and severe the experience of punishment, the

hi . .. ..
1gher the percejved threat which is supposed to then reduce criminal activity (Parker

d Grasnick, 1979). T isnotre :ctive of the reality v* "+h exists.

The issue of perceptual deterrence has been extensively researched ai
*Mpirically tested by experts in the field such as Dr. Raymond Paternoster, professor of
“fiminology at University of Maryland. Paternoster, Saltzman, Waldo and Chircos

(1983), explain in one study that perceptions can be influenced not only by one’s own

e . . . )
Xperience ip ¢ alt " -vior (or experience with “form sanctions”) but may also be

affected vicariously through other’s experience. Paternoster and Iovanni (1986) found
®Vidence in support of the allegation that “pc . behavior, moral beliefs, and social

disapprovaf [are] more strongly related to criminal behavior than fear of formal

“anctions” (p. 769). This is similarly supported by Tittle (1980), Meier and Johnson

(1 977), and Meier, Burkett and Hickman (1984).

Researchers found that actual lev s of certainty of arrest influence
nvolvement in illegal behavior after a minimum threshold effect has been reached

@G n, 1989). Ina cross-sectional deterrence study, Grasmick and Bry  :(1980)
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is a recognized phenomenon and the evidence shows that juvenile murderers are low-
rate recidivists.

In fact, juveniles convicted of murder and incarcerated are considered model
prisoners and rarely commit further crimes after incarceration As adolescents mature
into adults they mature out of criminality. The statistics reveal that as minors move
from the turbulence of adolescence to a calmer period of early twenties they commit
fewer crimes regardless of whether or not they are apprehended or participated in an
extensive rehabilitation program [Office of Juvenile Justice and Delinquency

Prevention, 197~ — a, Brief of Petitioner, No. 86-6169 (1986)].

The goal of incapacitation or specific deterrence does not justify capital
punishment of juvenile offenders. Unlike deterrence and retribution, “[I]ncapacitation
has never been embraced as a sufficient justification for the death penalty” [Spaziano v.
7T 468 U.S. at 461 (1984)].

In conclusion, one of the chief justifications for the death penalty has been its
alleged unique power to deter crime. The deterrence theory postulates that offenders
weigh the consequences of crime and act according to the relative certainty of
punishment. Experts have found no credible evidence exists to support the contention
that the death penalty is an effective deterrent among either adult or juvenile offenders.

As Pa noster and others have noted, the necessity of recognizing: ionality
as an underlying p nise in the deterrence theory provides additional support for the

argument against use of the death penalty on juveniles. Social scientists almost

universally reject the concept of free will and rat 1al calculation as the major
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motivating factors behind juvenile crime and delinquency.

The empirical evidence suggests that deterrence can be achieved only when
potential offenders know the commission of a particular crime will result in a particular
punishment (Bedau, 1977). The death penalty is so infrequently imposed on minors
that capital punishment fails to have a deterrent effect on juveniles. A deterrent that does
not deter juveniles should not be applied against them asit- s no constitutionally
valid societal interest and would be “nothing more than the purposeless and needless

imposition of pain and suffering” [Coker v. Georgia, 433 U.S. at 592 (1976)]. As stated

ink atv.1 tes, 383 U.S. 541, 554-555 (1966), «. . . reformers generally
rejected deterrence and retribution as adequate notions to justify cr_____nal sanctio
Children were considered educable and reformable.”

Youths are particularly impressionable and, therefore, crimes may not be
exclusively their fault but symptomatic of the conglomerate failure of family, school and
the social system (Id. at 1539). Juveniles deserve leniency due to their early stage of
development as well as amenability to rehabilitation.

F. Rehabilitation

The death penalty totally rejects the one sentencing goal consid __ :d most

appropriate for young offenders - rehabilitation [People v. Hiermel, 49 A.D. 2d 769,
770,372 NYS 2d 730, 731 (1975); The—son v. Okl * na, No. 86-6169 (1988)]. The
U.S. Supreme Court recognized in Jure™ 7. T 428 U.S. 262 (1976), and again in

Skippr - . South Carolina, 476 U.S. 1 (1986), the determination of the suitability of the

use of the ultimate death penalty inevitably involves a “predict[ion] . . . [of the]
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[California v. rown, 107 S. Ct. 837, 841 (1987); cf. Eddings v. Oklahoma, 455 U.S. at
115n. 11 (1982)].
Rehabilitation constitutes an essential function of “punishment” in juvenile
cases. Fryear v. Commonwealth, 507 S.W. 2d 144 (Ky. 1974) stated:
“Juvenile offenders have historically been within the exceptions to the
regular mode of procedure in dealing with criminal offenders. This came
about as a result of society’s desire to rehabilitate rather than punish.
Juveniles were looked upon as being essentially good not evil.”
The Illinois Constitution even mandates that “[a] proper objective in determining the
ex 1t: Inatureofacrit alj alty is the restoration of the offender to useful
citizenship” [Ill. Const. 1970 art. I §§ II, cited in People v. Hor 356 N.E.2d1 4,
1049 (111. 1976)]. It is clear that Illinois maintains a commitment, especially in juvenile
cases, to emphasize rehabilitation as a penal function even though Illinois no longer
imposes the death penalty upon juveniles [Ill. Ann. Stat. ch. 38 s 9-1(b) (1979)]. The
U.S. Supreme Court stated in ™ “rszynskiv. U © 418 U.S. 424 (1974), that the Federal
Youth Corrections Act, 18 U.S.C.A. §§ 5005 et. seq (West, 1950) “was . . . designed to
provide a better method for treating young of 1ders convicted in federal courts in the
vulnerable age bracket (16-22) to rehabilitate them and restore normal behavior
patterns” [H.R. Rept. No. 2979, 81st Cong. 2d SESS, 2-3 (1950) cited in ™~ ~szynski v.
U.S., 418 U.S. at 433].
As can be observed throughout history, “children have a very special place in

life which the law should reflect” (May v. * 1derson, 1953). In cases which present

crucial questions involving minors one cannot ignore the significance of the status of
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minority. It has peen proven that minors are in the early stages of their emotional
8rowth; thejr intellectual development is incomplete; they have only limited practical
CXperience, and the;r value systems are not yet clearly identified and firmly adopted

(Scha] v Mart, 1984; Wayburn v. Schupf, 1976). Unlike adults, minors are always in

S0me form of custody and subject to the control of their parents or the state upon whom

the 1, esponsibility of making decisions rests.

While adults may have widely varying degrees of potential for rehabilitation,

the clags of children/adolescents share a common trait of their potential for

abilitation, . ution abandons 1 denies the promise of adolescence: that the

imp ulsive, antisocial acts of teenagers will naturally moderate as they become adults.
Killing children and adolescents for their crimes offends the fundamental premise of
Juvenile Justice. Dr. Victor Streib (1987) explains, “Capital punishment of our children

inherently rejects b anity’s future which rests with the habilitation and rehabilitation

of today’s You™ ” The special place in society occupied by minors should not include

death royy (Vanore, 1986).

G. Prediction

In Thompson v. Oklahoma, No. 86-6169 (1987), the state relied on evidence
\b___’ °

Ofhis r €Putation in the community, his arrest record, his failure in one juvenile
rehabilitaﬁOn program, and the opinion of Dr. Helen Klein, a clinical psycholc  st, to
demOHStrate that Thompson would likely commit more violent acts. After summarizing
the boy’g arrest record, Klein characterized him as “physically a; essive” and “a bully,

AN antisoc;, - person” [Tr. 783-84]. She expressed her view that the boy “will . . .
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paths exist toward different serious delinquent and antisocial outcomes. From these
three prospective studies * under the title Program of Research on the Causes and
Correlates of Delinquency, data collected for five years will permit the interpretation of
the causal sequencing of key events in childhood and adolescence (Office of Juvenile
Justice and Delinquency Prevention, U.S. Department of Justice, Program Summary,
undated). The goal of this research is to benefit from the experiences of high risk
juveniles who are able to overcome the odds and allow for identification of pathways
that might prevent other high risk youth from entering delinquent careers (1d. at 1).

The st earch indicates that many variables correlate with delinquency
and many factors tend to increase the risk of later delinquent behavior. Many such risk
factors which have been discussed include: “birth trauma, child abuse and neglect,
ineffective parental discipline, family disruptions, conduct disorder in children, school
failure, learning disabilities, negative peer influences. limited employment
opportunities, inadequate housing and residence in a high crime area” (OJJDP, U.S.
Department of Justice, Program Summary, p. 1). It is important to note that neither
correlates nor risk factors are synonymous with causal factors.?

Current ability to predict long-term violent behavior is no bet___ than one
accurate prediction out of every three (Monahan, 1992). Many argue this one-in-three
accuracy rate is most likely the best social scientists will achieve. However, predictions
may be improved by focusing on situational and environmental factors, random
elements in behavior and other factors which address the places and people with whom

the targeted individuals interact (Id. at 7).
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personalities and values as they mature with experience and perspective which makes it
possible to conclude di ™ itively that a particular youth must be executed in order to

incapacitate him or her from committing future crimes. Children and adolescents
deserve understanding and treatment instead of revenge by an outraged society.
H. Recidivism

Risk assessment, in spite of its many problems, is becoming increasingly
important in the decision-making process. Recidivism has been the traditional measure
for assessing the effectiveness of rehabilitation efforts. As an outcome measure,
however, :idivism is unreliable. Although ared: ionincrii = al activity is a
fundamental consequence of a successful program of offender rehabilitation, alternative
ways of assess* ;1 the effectiveness of rehabilitation programs are nee¢ 1. The
treatment paradigm itself has operated on the premise that an offender’s progress is a
good indicator of whether an inmate is able to function in society. Recidivism data
differ depending on how terms are operationalized (in particular, the concept violent
predator). " <perts a 1e that some samples of violent youth were no more “violent”
than those included = other studies such as in high risk probation studies. Unc 1 Hly,
violent youthful predators exist, the small population on death row are a testament to
such a reality.

Society has recognized the qualitative difference between juveniles and
adi s (Rudman, Hartstone, Fagan and Moore, 1986). The difference is reflected in an
¢ 1less array of laws which restrict the rights and conduct of juveniles. The underlying

premise of those laws is that juveniles lack the maturity, social and emotional
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prohibiting imposition of death sentences on persons under the age of 18 at the time of
offense. Treaties and instruments containing such a prohibition include the
International ~venant on Civil and Political Rights (ICCPR), the American

Con' itionon 1man Rights (ACHR) and the United Nations (UN) Convention on the
Rights of the Child. The United States is one of only eight countries known to have
executed juveniles in the last decade. As late as June, 1989, the U.S. Supreme Court
ruled that the execution of offenders as young as 16 years of age was permissible under
the Constitution. Innumerable professional organizations including but not limited to
the An 1 ar A cial 1oppose the death penalty in such cases.

Our juvenile justice system recognizes the emotional and intellectual
immaturity of juveniles holding them less culpable than adults. However, juveniles are
tried and punished in the criminal justice system for certain kinds of serious offenses as
though they were as « Ipable as adults. This inherent lack of consistency precludes
equity and fairnc¢ . in our special treatment of the juvenile. As such, the _ tigating
factor proach fails to achieve its goal within the context of individualized
consideration. Juv iles, as « :d by the law as age eighteen, should be

constitutionally barred from the death penalty.
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intermediate correctional programs, such as secure care and progressive aftercare, all

allow for a balance between the interests of community, victims and offenders. The use

of a multisystemic and restorative justice approach to alter life circumstances and

l allows for considera ) of every element of ° : juver :’s pathology.

This paper has demonstrated e wide va1 ity in use of both mitigators and

aggravators and the corresponding failure to provide an equitable imposition of the dea

penalty on juvenile offenders. The socioscientific literature demonstrates that prior to age

18, youths are biologically, psychologically and morally more immature than adults. Our
ral sys n represents a dichotomy: 'ing the: ividuals ‘mmature in the civil

system, but mature in the criminal system. An analysis of the population of

currently on de; ~ rows throughout the United States ¢ nonstrates patterns that reflect

the confusion and am! ity in the management of kids who kill. This paper

demonstrates the need to establish a bright line at age 18 for purposes of the death

penalty.






























APPENDIX B

Tables
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28.

29.

they help determine causal relationships rz  2r than simyj ntify co lations
of specific factors an  violent behavior.

Although social scientists have thus far been unable to identify the causal factors
that produce criminal behavior; age, sex, ra  and *socioeconomic status appear
to be the most obvious correlates with official delinquency (Huizinga, Loeber and

Thornberry, 1972). There are, however, opponents to this theory (Tittle,
Vill ez and Smith, 1978).

Note the literature which argues against the existence of a correlation between

low socioecc >mic status and crime. For further discussion refer to Tittle,
Villimez and Smith, 1978.

One reviewer observed that the Supreme Court has traditionally allowed states to
set  tain limits regarding H>ncriminal behaviors. As such, it would |

> enttc Hw a ;tocon t« " Yerent ages for the death penalty.
This papera s against such¢ i :0 ' s gravity of the ¢  th penalty.
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