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CHAPTER . Introduction

During the late Nineteenth Century and most of the Twentieth Century,
indeterminate sentencing was the most common form of sentencing in the Uate=d S
Judges imposed wide sentencing ranges with little guidance from islatieige, and
correctional and parole officials subsequently determined the date cferélem
incarceration. Beginning in the 1970s, there was a sentencing reform movemeeat
nearly every state and the federal system enacted laws requiritigetterigth of
sentence be known at the time of sentencing and limiting the discretion of judges,
corrections officials, and parole boards. One of the most common methods for controlling
judicial discretion was through the creation of sentencing guidelines, génsdrally
combined offense and offender characteristics in a structured format tmideténe
type and severity of punishment to be imposed.

The primary purpose of sentencing guidelines systems was to increase
consistency and fairness in sentencing. While numerous studies have found that
sentencing guidelines systems have been successful in reducing sentepairity,dis
critics argue that guidelines may have simply displaced discretion sparity from the
judge at the sentencing phase to the prosecutor at the pre-conviction stagegiiment
is often referred to as the “hydraulic displacement of discretion” tHesis studies have
empirically examined whether prosecutorial practices such as chagincharge
bargaining have changed as a result of sentencing guidelines reformgaf Imisthe
literature is due primarily to the lack of available data on prosecutodsioies.

This study tests whether there was a displacement of discretion and yisparit

the judge to the prosecutor after the implementation of the District of Columbia



Sentencing Guidelines in June 2004. Chapter Two reviews the history of sentencing
guidelines reforms and the studies evaluating whether guidelines havedrddpzeity.

It then summarizes the background and purposes of the District of Columbiaciente
Guidelines and discusses preliminary evaluations by the District of ColiBehtancing
Commission finding that its guidelines have been successful in achieving highaljudici
compliance and reducing disparity.

Chapter Two then provides an overview of the hydraulic displacement of
discretion thesis and reviews the empirical tests, which have founeliitlence of a
change in the level of discretion or disparities in prosecutorial praetit@ssentencing
guidelines. Next, Chapter Two summarizes prior research on prosecutorgahgleard
charge bargaining, not necessarily in guidelines systems, but in generalndthile
directly relevant to the effect of sentencing guidelines on prosecutariterature is
important for its substantive conclusions about the determinants of prosecutorial
decisions and its methodological approaches for measuring prosecutorial @itdtis
chapter then reviews the dominant theoretical perspectives used to predict aimd expl
prosecutorial decision-making. Finally, it discusses the specifares questions that
will be addressed in this study.

Chapter Three describes the data, measures, and analytic methods. This study
examines two random samples of felony convictions from before and after thet Dis
Columbia Sentencing Guidelines went into effect in 2004. Because the sampleslgrigi
included only information on the conviction and sentence, it was necessary to manually
collect information on prosecutorial charging and other missing informati¢nasuc

criminal history for each individual case. Chapter Four presents the resthiés of



descriptive statistics analyses, which revealed that the pre-Guglahdepost-Guidelines
samples were remarkably similar in virtually all offender charatics. Chapter Five
presents the results of the multivariate analyses of charge bargaiforg dred after the
District of Columbia Sentencing Guidelines. Finally, Chapter Six dissuhsamportant
conclusions, limitations, and policy implications of this study, and the directions f

future research.



CHAPTERII1: Literature Review
History of Sentencing Guidelines Reforms

In the late 1800s, indeterminate sentencing was the most common system of
criminal sentencing in the United States. By 1942, every state and the fgderal bad
indeterminate sentencing structures (Petersilia, 1999). Under this strstdegislature
prescribed broad sentencing ranges without meaningful legal guidance faaltjusltye
(Demleitner, 2004). The judge imposed a minimum and maximum sentence, and
correctional and parole officials subsequently determined the date oerélaasprison
(Tonry, 1996). The judge had significant freedom to fashion penalties tailored to the
unique circumstances of individual offenders, prison officials had substantiabdecis
making authority over the amount of good conduct time an inmate could earn to
accelerate the discharge date, and parole boards had wide latitude toraetensm an
offender would be released on parole supervision (Tonry, 1996; Ostrom et al., 2008).
Discretion, in short, was the “cornerstone” of indeterminate sentenciali€vyV1993).

Decisions by judges, corrections officials, and parole boards were intended to
achieve utilitarian goals of punishment such as rehabilitation and incaeci@timinal
justice officials were assumed to have special expertise to make deeisauris
continued incarceration and predictions about future criminal behavior (Tonry, 1999). As
the United States Supreme Court explained, “reformation and rehabilitatiche rod exfs
[were] important goals of criminal jurisprudence,” and the “prevalent moderosppihy
was that the punishment should fit the offender and not merely the cridféehders

were viewed as “ill” and in need of “treatment” (Rothman, 1980). In its 1967 rdpert,

L Williamsv. New York, 337 U.S. 241 (1949).



Challenge of Crime in a Free Society, the President’'s Commission on Law Enforcement
and Administration of Justice discussed the “reform model” that existediaithe
offender was a “patient” and the “treatment” was intended to fit the indiviGyiimism
about indeterminate sentencing and the potential for rehabilitation reasipedhktin the
1960s (Ostrom, et al., 2008). Indeterminate sentencing was at that timeretidedy
American approach” (Tonry, 1999).

In the 1970s and early 1980s, however, there was a “ferment that significantly
affected sentencing practice” (Blumstein, 1983: xi) and led to an unprecedented
“sentencing reform movement” (Reitz, 1998: 222). Critics of indeterminatensamge
argued that sentences should be “softer, tougher, fairer, more consistent, oierg,eff
more economical, more transparent, or more effective at preventing chioray/( 2005:
38). With regard to sentencing severity, reformers argued that indetersenétacing
resulted in lenient sentences and failed to control crime (Wilson, 1975). Thesr wew
supported by research that many interpreted as finding that rehatalpatigrams did
not reduce recidivism (Martinson, 1974; Lipton, Martinson, Wilks, 1975; Sechrest,
1979). Others questioned the premise of the rehabilitative ideal--that sra@aoduct of
individual pathology or illness and that rehabilitation can be achieved within a prison
system. They also criticized the assumption that criminal justiceabéficad sufficient
knowledge to impose treatment or to accurately predict recidivism to jtistify
sentencing power (AFSC, 1971; Monahan, 1981; Bureau of Justice Assistance, 1996: 7).

In 1972, United States District Judge Marvin Frankel w€rieninal Sentences:

Law without Order, which has been described as “the best indictment of traditional,

indeterminate sentencing practices in the literature” (Reitz, 1993). JuddeFra



highlighted the “gross evils and defaults” (p. vii) in the sentencing systeticutely
the absence of standards, rules, or procedures to guide judicial seAtéfitesuch a
wide range of statutory choices and a lack of legal guidance for sentgrigeg, he
believed that disparity among similar cases would réatfhile it is important that
judges make individualized sentencing decisions, it is important that they be made
according to legal ruléeb.

Complicating matters further, the disparity that may result from individual
sentencing decisions was difficult to understand because judges did not provide
sentencing rationales. This “wall of silence” was troubling because e no way of

knowing if a judge’s sentencing decision was based on inappropriate considerations

2 Noting that the imposition of sentence is “prolyable most critical point” (p. vii) in the criminfistice

system due in part to the high rate of guilty pJdaanked argued that it is “tragically incongrubtiet the

most elaborate procedures to safeguard defendgnts rare for the trial phase but we “treat as aaas

anticlimax the perfunctory process” of sentencipgvi).

3 Judge Frankel explained:
[T]rial judges, answerable only to their varietgfonsciences, may and do send people
to prison for terms that may vary in any given cfaisen none at all up to five, ten, thirty,
or more years. This means that in the great mygjofifederal criminal cases that a
defendant who comes up for sentencing has no wagafing or reliably predicting
whether he will walk out of the courtroom on prabat or be locked up for a term of
years that may consume the rest of his life, orething in between...The result...is a
wild array of sentencing judgments without any skmbe of the consistency demanded
by the ideal of equal justice. And it could notdikerwise under our non-system of so-
called laws prescribing penalties. The broad stayutanges might approach a degree of
ordered rationality if there were prescribed amndards for locating a particular case
within any range. But neither our federal law rfmttof any state | know contains
meaningful criteria for this purpose (p. 7).

* Judge Frankel wrote:
There is dignity and security in the assurancedhah of us—plain or beautiful, rich or
poor, black, white, tall, curly, whatever—is proetstreatment as bland, fungible
“equal” before the law. Is “individualized” senténg consistent with that promise?
Certainly not under the broad grants of subjedtigeretion we give to our judges...The
ideal of individualized justice is by no means amitigated evil, but it must be an ideal
of justiceaccording to law. This means that we must reject individual digtorts—
discrimination, that is—unless they can be judlifisy relevant tests capable of
formulation and application with sufficient objedty to ensure that the results will be
more than the idiosyncratic ukases of particulficials, judges, or others (p. 11).

® Judge Frankel elaborated:
Criminal sentences, as our judges commonly pror®timem, are...tyrannical. Largely
unfettered by limiting standards, and thus havieigher occasion nor meaningful terms
for explaining, the judge usually supplies nothimghe way of a coherent and rational



short, the main “evils” assailed by Frankel were “the absence of decenbidgahg,”

“the absurdly broad statutes,” “the gross inequalities,” “the uncheckeetim of
judges,” “the absence of reasoned explanations,” and “the haste and tta gener
arbitrariness” (p. 58). The problem was “too little law, not too much” (p. 58). lde als
criticized the rehabilitative underpinning of indeterminate sentenciggirg that
rehabilitation was “absent” in our prisons and that there was powerful evidetdbe
majority of prisoners “become poorer risks and lesser people” rather than improve
prison (p. 93). Parole boards, he argued, made decisions without orderly and uniform
criteria and were often moved by political pressures and public opinion (p. 94). The
inmate experience was “cruel and degrading,” and there was “commaihe tfegbain in
custody for some uncertain period, while his keepers study him, grade himet) aad
decide if and when he may be let go” (p. 96). The “basic problem” was “the unsulines
the absence of rational ordering, the unbridled power of the sentencers to beyabdra
discriminatory” (p. 49). Because there was evidence that rehabilitation teas of
ineffective or coercive, Frankel argued that the presumption should be in favor af a fixe

rather than indeterminate sentefice.

judgment when he informs the defendant of his fatée.jlidge thus loosed may be one
of the world’s most virtuous people. Or he may hotither event, he is not encouraged
or even invited to proceed according to law. He tmaypropelled toward a stern sentence
by high moral values or by private quirks of a lelesgant nature or by a perceived
affront to his dignity in the courtroom. Whatevecaunts for his judgment, he need not
say, and he normally does not say. It is certayobée question that a power this wild
will spawn at least some results that are bizamceveould be promptly condemned as
unlawful if the unspoken grounds of decision wemewn. If this certainly requires
proof, every criminal lawyer knows cases in whiehtencing judges have done crazy
and horrible things (p. 41).

® As Frankel explained:
It is not my claim that rehabilitation is alwaysdaeverywhere impossible. Nor do | argue
that an indeterminate sentence could never be aviddair. The great evil in current
thinking is the pair of false assumptions thatrébhabilitation isalways possible and (2)
indeterminate sentences ateays desirable. | urge that the shoe belongs on theroth
foot. Most importantly, my contention is that thegumption ought always to be in favor



Judge Frankel offered, not only criticisms of indeterminate sentencing, but
proposals for change. He recommended the creation of a specialized adtnmistra
agency called a sentencing commission that would be responsible for (Ljdypefst
sentencing, corrections, and parole; (2) the formulation of laws and rules; ane (3) t
enactment of rules, subject to traditional checks by the legislative anjimtianches
(p- 119). Frankel also advocated appellate review of sentences, which he thought would
foster a measure of consistency and fairness (p. 115). Finally, he proposerhh gene
outline of how rules or guidelines might incorporate sentencing factors in anyaderl
measurable way.

Beginning in the 1970s, there was a “remarkable burst of reform” of criminal
sentencing systems in the United States (Walker, 1993: 112). Nearly atergrsd the
federal system developed mechanisms to eliminate or limit the discoéfixiges,
corrections officials, and parole boards (Walker, 1993: 113). Many states introduced

sentencing schemes based on theories of deterrence and incapacitates such

of a definite sentence, known and justified ondhg of sentencing...There should be a
burden of justifying an indeterminate sentenceniy garticular case—a burden to be
satisfied only by concrete reasons and concretgrano for the defendant in that case.
The justifications, | tentatively suggest...would sist of identified needs and resources
for effective rehabilitation or for incapacitatiofia dangerous offender, or both (p. 98).
" Frankel wrote:
Beyond codifying the numerous factors affectinglérgth and severity of sentences, an
acceptable code of penal law should, in my judgnetscribe guidelines for the
application and assessment of these factors. Whiay seem dry, technical,
unromantic, and “mechanical,” | have in mind theation of a detailed chart or calculus
to be used (1) by the sentencing judge in weigthiegmany elements that go into the
sentence; (2) by lawyers, probation officers, atietis undertaking to persuade or
enlighten the judge; and (3) by appellate courtgeulewing what the judge has
done...The partial remedy | propose is a kind of dedgprofile or checklist of factors
that would include, wherever possible, some formwherical or other objective
grading...The overall result might be a score—or, ipbgsan individual profile of
sentencing elements—that would make it feasibfeltow the sentencer’s estimates,
criticize them, and compare the sentence in thergbase with others (p. 112-114).



determinate or “flat time” sentencifignandatory minimum penaltiésind habitual
offender law$’ (Bureau of Justice Assistance, 1996: 1; Spohn, 2002: 220). In 1976, for
example, California introduced the Uniform Determinate Sentencing Lhwwhwas the
first major high-profile reconstitution of a state sentencing system. dlig/as
supported by liberals and conservatives, prisoners’ rights advocates and police unions
and judges and corrections officials (Tonry, 2005: 38).

Other jurisdictions opted for sentencing guidelines, which brought together
characteristics of the offense and the offender in a structured formdethanines the
type and severity of punishment the judges should impose (Ostrom, et al., 2008: i).
Sentencing guidelines proponents such as von Hirsh (1976) argued that punishment
schemes should be based on a non-utilitarian “just deserts” or “commensuras deser
paradignm’ In most sentencing guidelines systems, punishments are scaled along a two-
dimensional grid measuring the seriousness of the crime and the offenaerigiprinal
record, and judges are required or encouraged to impose the sentence indicated by the
intersection of these two factors. By restricting judicial discrabandividualize

sentences and requiring that sentences be based primarily on legatecissicscof the

8 Determinate sentencing is defined as sentendesarfceration in which parole is abolished and an
offender is given a fixed term by a judge that rhayreduced by good time or earned time (Bureau of
Justice Assistance, 1996: xii).

® A mandatory minimum penalty is defined as: “A minim sentence that is specified by statute and that
may be applied for all convictions of a particutaime or a crime with special circumstances (eahbery
with a firearm or selling drugs to a minor withifd@0 feet of a school)” (Bureau of Justice Assistan
1996: xii).

1% Habitual offender laws (such as “three-strikes-gad're-out”) mandated long prison sentences for
repeat offenders (Spohn, 2002: 220).

" Morris (1974) recommended a “modified just deseapproach, where upper and lower limits are set
based on just deserts to prevent undeserved pEnditit judges could otherwise account for othetofa
to achieve utilitarian aims.



offense and prior record, sentencing guidelines seek to increase unifanchigyiminate
disparity in sentencing (Savelsberg, 1992; Spohn, 2002:'222).

The first stage in the sentencing guidelines movement was the development of
voluntary or non-binding guidelines for sentencing judges. They were typically
descriptive rather than prescriptive in that they were based on the past sgntenci
practices of judges and not on normative notions of what the sentence ought to be. The
idea was to document the sentences that judges historically imposed fendiffgpes of
offense/offender combinations (Blumstein, et al., 1983: 135; Bureau of Justice
Assistance, 1996: xii; Spohn, 2002: 224). Advocates hoped that identifying historical
penalties would encourage judges at the two ends of the sentencing continuum to move
closer to the middle. In the late 1970s, presumptive sentencing guidelinegdeplac
voluntary guidelines as the dominant approach (Bureau of Justice Assistance,71996:
Spohn, 2002: 229). In presumptive systems, judges are expected to sentence within the
range dictated by the guidelines or provide written justification for a depart
Furthermore, there is generally some form of appellate review of lamumer departure
decisions (Bureau of Justice Assistance, 1996: xii).

Implicit in one’s preference for more presumptive or voluntary guidelines is a
judgment on the degree to which judicial discretion must be constrained to best achieve
consistency and fairness (Ostrom, et al., 2008: 5). Though guidelines systeftsrare
referred to as either voluntary or presumptive, the distinctions between thétraed

in reality, and most systems are located somewhere on a continuum between the two

2 Most sentencing guidelines systems attempt tcesehadditional sentencing goals such as rehahilitat
and incapacitation, for example through specifigpadture grounds, by providing for wide sentencing
ranges, or by recommending incarceration or noarzeration. The primary goal of the sentencing
guidelines movement, however, has been to incréaigermity and reduce or disparity in sentencing.

10



extremes (Ostrom, et al., 2008: 25). By the early 1980s, a consensus of opinion began to
emerge that the best method of controlling discretion was through sentencingngsijdel
which “indicated a presumptive sentence but left the judge some limitectidistre
(Walker, 1993: 122).

To be sure, sentencing reform has been a “patchwork affair” (Walker, 1993: 141).
Roughly one half of the states still retain indeterminate sentencingnsysteugh they
have introduced some determinate elements such as mandatory minimum and habitual
offender statutes. At least 20 states, the District of Columbia, and the fegseah use
some form of sentencing guidelines (Ostrom, et al., 2008). Today, Americalicoiss
continue to consider whether to adopt new sentencing reforms to increase faichess a
consistency in sentencifgThough many states still retain indeterminate sentencing
structures, the sentencing reform movement that began in the 1970s “arguablygroduce
the most fundamental changes to be found in any area of criminal justice. In naedgher a
has there been such a broad-ranging debate over the first principleslasd/saping

changes in operating assumptions and practices” (Walker, 1993: 141).

Prior Research on the I mpact of Sentencing Guidelines on Disparity
There is a substantial body of research examining whether sentenetngs

have achieved their primary aim of reducing disparity. The literature eludmerous

13 Sentencing reforms such as sentencing guidelirgealso intended to achieve other goals such ag tyi
sentences to correctional resources and makingrsging decisions more transparent (Tonry, 2005 On
factor that may affect whether more jurisdictiodsat sentencing guidelines systems is a recenbfine
decisions by the United States Supreme Court hgltiat certain presumptive sentencing guidelines
systems violate a defendant’s right to a jury tuiadler the Sixth Amendment of the United States
Constitution (Sedpprendi v. New Jersey, 530 U.S. 466 (2000Blakely v. Washington, 542 U.S. 296
(2004);United States v. Booker, 543 U.S. 220 (2005)). The states and the fedgsiém have responded to
these decisions by making their sentencing guidsloluntary or by introducing new procedural
requirements to safeguard the right to a jury (kahse, 2005; Wool, 2005).

11



complex issues beginning with how to define and measure disparity. Notirgathat
research on sentencing confused discussions of discretion, disparity, and disomminat
Hagan and Bumiller (1983) defined discretion as “the latitude of decision prowded b
law to someone in imposing a sentence,” discrimination as “a pattern of sentencing
regarded as unfair, disadvantaging, and prejudicial in origin,” and dispafayf@sn of
unequal treatment that is often of unexplained cause and is at least incongruous, if not
unfair and disadvantaging, in consequence” (p. 9). More recently, disparity Inas bee
defined as “different sentencing of ‘similarly situated’ offenders aadsimilar

sentencing of dissimilar offenders” (Bureau of Justice Assistance, 1996h&2). T
meaning of “similarly situated” or “dissimilar” can vary, however, loase how one
values sentencing factors or goals (Bureau of Justice Assistance, 1996: 32).

Ostrom, et al. (2008) identified three organizing concepts of disparity: (1)
consistency (like cases are treated alike); (2) proportionality (nedaus offenders are
punished more severely); and (3) discrimination (extra-legal factors sagje agender
and race are insignificant in who goes to prison and for how long). Spohn’s (2002)
review of the sentencing literature provided the following definitions qladity as
distinguished from discrimination:

Disparity refers to a difference in treatment or outcome, but one that does
not necessarily involve discrimination. As the Panel on Sentencing

Research noted, “Disparity exists when ‘like cases’ with respect to case
attributes—regardless of their legitimacy—are sentenced diffgtent

4 Frase (2005) explained:
In order to decide that two offenders are similaityated and thus
should receive similar sentences (or that theydasimilar and should
receive different sentences) we must first defireerelevant sentencing
factors (the offense and offender characteristiasjudges should
consider in determining appropriate sentences}f@maveight to be
given to each of these factors. The choice andhtieig of sentencing
factors depends, in turn, on the punishment pugpagich the
sentence is supposed to serve (p. 67).

12



(Blumstein et al., 1983, 72). Discrimination, on the other hand, is a
difference that results from differential treatment based ontiliegie

criteria, such as race, gender, social class, or sexual orientation. With
respect to sentencing, discrimination “exists when some case atthhtte t
is objectionable (typically on moral or legal grounds) can be shown to be
associated with sentence outcomes after all other relevant variables ar
adequately controlled” (Blumstein et al, 1983, 72) (p. 432).

While the definition of sentencing disparity is “inescapably normative,”hAilksr
(2005) argued, dispassionate social scientists can usefully studysgdgsang the
influence of clearly inappropriate factors such as the offendegs eflanicity, and
gender (p. 95> Miethe and Moore (1985) and Souryal and Wellford (1997) followed
Alshuler’s approach by examining the effect of clearly inappropriaterfadA final
method measures sentencing disparity as total sentencing variation unexpfained b
legally mandated sentencing factors. Supporters of this approach haw thigue
diminishes error arising from inadequate measures of extralegal earad omitted
variables (Stolzenberg and D’Alessio, 1994).

Regardless of how one defines sentencing disparity, it is clear thssritencing
reform movement has produced a “substantial reduction in the sum total of [judicial
discretion in criminal sentencing” (Walker, 1993: 141). Sentencing guidelivesean

successful in that they have changed judges’ sentencing practices (Tonry, 1996). As to

whether they have reduced disparity, however, Frase (1999) lamented that nobody can

15 Alschuler (2005) further argued that researchleosilsl not accept the sentencing guidelines’ own

standards (e.g., offense severity and prior recasd) baseline for examining disparity:
Equality requires the consistent application ocbmprehensible normative principle or
mix of principles to different cases. For this masevidence that offenders who have
committed the same crime receive more uniform seet® under a guidelines system
than they would have without them does not estaltfiat the guidelines have reduced
disparity. Judges in the pre-guidelines period migh have sought to treat everyone
who committed the same crime alike. They might Haieel to treat offenders of equal
moral culpability alike or offenders of equal dar@esness alike or offenders with equal
rehabilitative prospects alike. If these judgessistently applied a coherent principle or
mix of principles to their cases, researchers caoldfairly conclude that the guidelines
had reduced disparity. They could conclude only tihe guidelines had applied a new set
of sentencing principles (p. 88).
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answer this with certainty because the majority of the research hasksebhandful of
jurisdictions. The studies that do exist have generally concluded thatesttgrang
guidelines, particularly presumptive guidelines, have reduced (though notadén)
disparities® Several studies of Minnesota’s guidelines concluded that they have
increased uniformity and reduced disparity across similar cases @dbangentencing
Guidelines Commission, 1984; Miethe and Moore, 1985; Moore and Miethe, 1986;
Stolzenberg and D’Alessio, 1994). Stolzenberg and D’Alessio, for instance, found an 18
percent reduction in disparity for the decision to incarcerate and a 60 pecdtertion in
disparity for the length of sentence decision (p. 106). They did warn, however, that the
proportion of sentence variation explained by offense and prior record decreased 18
months after the Guidelines were implemented, raising the possibility thanSieigt
Guidelines may only have short term effects on disparity.

The Washington State Sentencing Guidelines Commission concluded that its
guidelines reduced variability in sentencing among counties and among prutjéed to

more sentences that were gender and ethnicity neutral (Washingto8&ttgacing

'8 The evidence on whether the Federal SentencindeBniés have reduced disparity is mixed and harder
to interpret. Because the federal guidelines arenfare rigid, complex, and severe than state systand
because they are based on a unique system ofdffease conduct” where conduct not part of the
conviction offense(s) affects sentencing, manyakgns, critics argue, have been forced “under
ground,” possibly making federal data more unrédighonry 1993). State sentencing guidelines system
are frequently viewed by scholars as qualitativi$inct from the Federal Sentencing Guidelinee Th
federal guidelines have been frequently criticiz&they have been described as a “disaster” (TArg96)
and a “highly detailed and mechanical set of gundsl without a clear rationale” (Ostrom, et al.02025).
Unlike most state guidelines systems that wereldpee to reduce disparity and increase uniforntftg,
federal guidelines were developed and implemenrfted the heyday of the sentencing reform movement
during the crime control era of the 1980s. Thouwggtucing disparity is one of the stated goals of the
guidelines, critics argue they were also develagsed result of a politicized process to increastesees.
Contrary to state guidelines, which generally @hya small number of legal factors and relativeigev
sentencing ranges, the federal guidelines includeglist of adjustments, offense characteristicg]

other factors, and very narrow sentencing rangé#sfAhis makes the Federal guidelines more difi¢o
evaluate. Piehl and Bushway (2007) summed up titeeee: “The message with respect to the Federal
guidelines is less clear. A self review by the Fatil8entencing Commission has found increased
consistency, a GAO review cast doubts on theselgsinos, and the academic literature is also mixed”
109).
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Guidelines Commission, 1992). Oregon’s Criminal Justice Council found that its
guidelines increased uniformity, with dispositional (whether or not to sentenm=ose

to prison) variability for similar offenders being reduced by 45 per@esitford and
Mosbaek, 1991). The Pennsylvania Commission on Sentencing (1984) and Kramer and
Lubitz (1985) concluded that sentences were more uniform throughout Pennsylvania
following the introduction of sentencing guidelines. Gorton and Boies (1999) analyzed
pre- and post-sentencing guidelines felony sentences in Pennsylvania and found that
racial disparity was reduced.

Thus, as Tonry (1996) wrote, “there is substantial evidence that the presumptive
sentencing guidelines adopted in Minnesota, Pennsylvania, Washington, and Oregon
have made sentencing more consistent and uniform. In all four states, sentencing
disparity has declined in the post-reform period” (p. 42). Though extra-legaritiss
based on characteristics such as race, sex, age, and employment statos hese
eliminated, most studies of state sentencing guidelines conclude ssrtiename more
uniform and less disparate and are more tightly linked to the guideline factbrasstine
seriousness of the offense and the offender’s prior criminal record (Spohn, 2002: 299).

The early research was less encouraging for voluntary sentencimijrugsd
There was evidence that they were less successful in achieving glispauittion than
their presumptive counterparts (Cohen and Tonry, 1983). As the Bureau of Justice
Assistance (1996) wrote, “a review of all the major studies conducted on
voluntary/advisory guidelines reveals low compliance by judges and, heneenigact
on reducing disparity” (Bureau of Justice Assistance, 1996: 11). Recent studies

voluntary guidelines systems have reached more positive results(Zoa6¢ stated,
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“Although much more research is needed on this point, it may be that voluntary judicial
guidelines can still be effective to reduce disparity, at least if nesther factors are
present” (p. 436). Hunt and Connelly (2005) argued that voluntary guidelines systems
have produced results comparable to those of presumptive sentencing systems. ddartl
al. (2006) found that judges in the Arkansas voluntary guidelines system based thei
decisions predominantly on legally relevant guideline variables. Pfaff (20@8¢hucled

that, while voluntary guidelines do not reduce disparity to the same extent asgiresum
schemes, they have had some success. As discussed in the next section, several
preliminary evaluations by the District of Columbia Sentencing Commis$siue also
concluded that the voluntary sentencing guidelines have been successful in achieving

high level of judicial compliance and reducing disparity.

Background of the District of Columbia Sentencing Guidelines

Prior to August 2000, the District of Columbia had an indeterminate sentencing
structure, where judges and parole officials had broad discretion to fashiomatrimi
sentences. The judge was required by law to impose a maximum term and a minimum
term, which could not exceed one-third of the maximum term. The legislatuhe set t
penalty structure within very broad randésnd the paroling authority had discretion to
release the offender any time after service of the minimum tersngéexl time credits)
(District of Columbia Advisory Commission on Sentencing Annual Report, 2002: 7).

In 1997, the United States Congress enacted the National Capital Revatalizati

and Self-Government Improvement Act of 1997 (the “Revitalization Act”), which

" The penalty range for one count of distributiorto¢aine, for example, was from probation to 30yea
in prison.
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abolished parole for all major felonies in the District of Columbia and mandakeit & s
determinate sentencing for those felonies. The Revitalization Act alstigstd the
District of Columbia Truth in Sentencing Commission (“the TIS Commission”) and
directed it to make recommendations to the Council of the District of Columbia (“the
Council”) for amendments to the District of Columbia Code with respect to sestenc
imposed for felonies committed on or after August 5, 2000 (District of Columbia Truth in
Sentencing Commission Annual Report, 1999: 1). In 1998, the TIS Commission
recommended to the Council that it create an advisory body to make recommertdations
enhance the fairness and effectiveness of sentencing policies. Thahg&ouncil
established the District of Columbia Advisory Commission on Sentencing (“thedgvi
Commission”) (District of Columbia Advisory Commission on Sentencing Annual
Report, 1999: 4).

In 2000, the Advisory Commission recommended to the Council that it abolish
parole and adopt a determinate sentencing systeafl fetonies. It further
recommended that the Council consider the adoption of a structured sentencing system
given the expanded judicial discretion under the new determinate sententimy’8ys
The Advisory Commission also noted that careful study was required before any
structured sentencing system was adopted for two reasons. First, Ceamtguidelines
by design limit the discretion and power of judges, and many believe that in doing so,
guidelines transfer some of that discretion and power to prosecutors — givingpthem

much power” (District of Columbia Advisory Commission on Sentencing Annual Report,

'8 The new determinate sentencing system retaineshalty structure with very broad limits, and judici
discretion was expanded by the abolition of pardieder the new determinate system, a prison seatenc
consisted of a single term of imprisonment up ®rfaximum authorized sentence, and the offender was
required to serve not less than 85% of that sesté2@02 Report: 8).
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2000: 76). Second, “most believe that sentencing guidelines must be carefully drafted t
allow judges some flexibility, but doing so too broadly can defeat the whole purpose of
controlling discretion, and doing so too narrowly can turn the guidelines into a
complicated or mechanistic process” (District of Columbia Advisory Cosiamnson
Sentencing Annual Report, 2000: 76). The Council adopted the recommendation to
abolish parole for all felonies and directed the Commission to survey the stductur
sentencing systems around the country and to make recommendations as to the type of
system, if any, that would best serve the needs of the citizens of the Dis€Cmiumbia
(District of Columbia Sentencing Commission Annual Report, 2006: 1).
In 2003, after three years of study, the Advisory Commission recommended the
adoption of voluntary sentencing guidelines. The Advisory Commission explained:
The Commission’s primary rationale for proposing structured sentencing
rests on a concern for basic fairness in sentencing. Substantial unekplaine
variability in sentencing exists. The judges and practitioners on the
Commission all report variability in sentencing, some of which could be
explained by legitimate sentencing factors relating to the crime or the
background of the offender. The Commission’s analysis of sentencing data
from 1996-2003 also showed variability in sentencing across all crime
categories. To the extent that variability may be attributable solely to
differences in judicial philosophy, it is a cause for concern. Basic &sirne
requires that similarly situated offenders should receive similar sestenc
for similar crimes (District of Columbia Advisory Commission on
Sentencing Annual Report, 2003: v).
The proposed sentencing guidelines set sentence length ranges for each
combination of crime and criminal history and established standards for debammg
those ranges in extraordinary cases. The goal was to “move more setderaedshe
historical center, without creating a guidelines system that resutisre — or less — time

served for the average offender in the average case” (District of Coldahisory

Commission on Sentencing Annual Report, 2003: vi). Although the ranges in the
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recommended guidelines were relatively broad, they narrowed discfet the

imposition of prison sentences to capture approximately the middle 50 percent of
historical sentences. They also permitted a sentence to probation it 26l@a&scent of
offenders who fell within a given offense/criminal history combination wenéesiced to
probation in the past (District of Columbia Advisory Commission on Sentencing Annual
Report, 2003: vi). As the Advisory Commission explained:

[T]he Commission consciously attempted to capture the middle 50 percent
of prison sentences in each category, based on the assumption that some
percentage of sentences in the top and bottom 25 percent were outliers that
should be brought into the middle range and some smaller percentage in
each category were truly extraordinary cases that had — and would still
have — valid reasons to depart from the norm. Similarly, with respect to

the in/out decision, the Commission has recommended that probation be

an available alternative to a prison sentence where at least 25 percent of
the cases in the past received probation, and that a short split sentence, but
not probation, be an available alternative to a straight prison sentence
where at least 25 percent of the cases in the past received either probation
or a short split sentenceThe overall goal of this design is to “cabin
discretion” and draw a good number of outlying sentences into the

“corral” or mainstream of sentencing practice in the District of Columbia
(District of Columbia Advisory Commission on Sentencing Annual

Report, 2003:19)°

The Advisory Commission recommended that the sentencing guidelines be
voluntary rather than presumptive for three primary reasons. First, exgenreother
states showed that voluntary guidelines could “achieve high complianceawbiting
undesirable litigation, which can strain resources and affect the court’s abiliignage
its workload” (District of Columbia Advisory Commission on Sentencing Annual Report,

2003: vi). Second, voluntary guidelines were viewed as “less rigid than mandatory

19 Other jurisdictions have sentencing ranges thsat aide, if not wider, than in the District of Caibia.
In Ohio, for instance, First-degree felons can facgwhere from three to ten years in prison, second
degree felons can face from two to eight yearsditiegree felons between one to five years, fodethree
felons between six to 18 months, and fifth-degedenfs can face from six to 12 months (Wooldredge,
2009: 289).
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systems and allow judges more room to structure a sentence to fit the varying

circumstances of each individual case” (District of Columbia Advisory@ission on

Sentencing Annual Report, 2003: vi). Finally, voluntary guidelines “will makesieea

for the Commission to adjust sentencing ranges in the future and, if necessamta

for important sentencing factors that may have been missed, and address any

unanticipated consequences of such a major shift in sentencing practstat{of

Columbia Advisory Commission on Sentencing Annual Report, 2003: vi). The Advisory

Commission, also noted that, given a single courthouse in the District and substantial

judicial support, it expected the Superior Court to achieve a high degree of judicial

compliance:
The Commission believes that in a jurisdiction like the District of
Columbia, with a single courthouse and judges in frequent contact with
each other, most judges will want to operate within the mainstream of
Superior Court practice, and will disdain unwarranted disparTiye..
Commission anticipates that Superior Court judges, understanding that the
recommendations are derived from an analysis of historical sentencing
practice in Superior Court, will generally tend to accept the
recommendations for the typical case (District of Columbia Advisory
Commission on Sentencing Annual Report, 2003248).

With regard to the potential criticism that a sentencing guidelinensysité
such wide sentencing ranges can not reduce dispatitg, Advisory Commission

emphasized that the sentencing ranges exclude 25% of the highest histoncal pris

sentences and 25% of the lowest historical prison sentdhess.if the sentences that

2 Coincidentally, on the first day that the D.C. ®ewing Guidelines went into effect, the Unitedt&sa
Supreme Court ruled that the presumptive sentergiidglines system in Washington was
unconstitutional. This ruling was widely interprét® mean that presumptive guidelines in other
jurisdictions were also unconstitutional unlesdaiarnew procedural protections were implementeg. S
Blakely v. Washington, 542 U.S 296 (2004).

2L As Wooldredge (2009) wrote, “Some states havegaefy developed flexible guidelines to avoid
problems associated with rigid determinate sentgnsthemes. A question, however, is whether flexibl
schemes can achieve reductions in sentencing dispdrased on extralegal characteristics while
simultaneously increasing the importance of offestsaracteristics in shaping case outcomes” (p..288)
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will be imposed in typical cases span the entire width of the resulting middle 50% ra

it argued, disparity in prison sentences should be reduced. Moreover, probation would
still be an option in the proposed system in those offense/criminal history coiorsnat
where probation was historically given in 25% or more of the cases (Daft@alumbia
Advisory Commission on Sentencing Annual Report, 2003: 18). The Advisory
Commission also noted that, while reducing disparity is an important goal, argbet a
of sentencing fairness is “promoting warranted disparity, that isingeditferent

offenses and offenders differently” (District of Columbia Advisory Comiminsen
Sentencing Annual Report, 2003: 21).

The Advisory Commission further recommended that the new guidelines system
be implemented initially as a pilot program to allow for a period of evaluation and publ
comment. Following this period, if the structured sentencing system achis\gedit it
could be implemented on a more permanent basis. In 2004, the Council adopted the
Commission’s recommendations and directed it to submit a report to the Council by
December 1, 2006, describing the experience under the pilot program and recommending
the appropriate sentencing system (District of Columbia Sentencing CaomAssual
Report, 2006: 1). The Council also renamed the Advisory Commission the District of
Columbia Sentencing Commission (“the Commission”).

The Commission completed drafting of the District of Columbia Sentencing
Guidelines in early 2004, and they went into effect for all felony convictions on or after
June 14, 2004. The Sentencing Guidelines have separate matrices for drug dttemses (

Drug Grid”) and non-drug offenses (“the Master Grit’Jhe Drug and Master Grids

?2 The Master Grid and Drug Grid are included in Apgie A and B. The most common Master Grid
offenses in each severity group are also listedpipendix C.
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were designed with a recommended sentencing range for each of sixty boxes
corresponding to a particular offense severity level and criminal historg. Sidoe
Advisory Commission explained why it separated drug crimes from non-drugscrime

Drug cases charged as felonies in Superior Court generally involve small
guantities of drugs sold on the street. Superior Court rarely sees drug
dealers who are high up in a criminal organization. Many sellers
themselves use drugs, and some participate in the sale solely as an aider
and abettor to the primary dealer to obtain a “tip” in the form of drugs or
money they can use to purchase their own drugs. Historical sentencing
patterns demonstrate that these offenders often receive a short split
sentence or probation with drug treatment, even when their criminal
history might suggest otherwise. Philosophically, many believe that
treatment and rehabilitation are important sentencing goals for low-leve
drug dealers selling to support their own substance abuse. This is not to
suggest that there is unanimity of views on how to sentence repeat low
level drug dealers. All things considered, however, the Commission
decided that placing drug felonies on a separate grid was the best way to
address both the “just deserts” and “rehabilitation” issues posed by these
crimes and this mixed population of offenders (District of Columbia
Advisory Commission on Sentencing Annual Report, 2003: 38).

The Advisory Commission ranked more than 150 felony offenses for the Master
Grid and Drug Grid by severity of the crime. The Advisory Commission ettplici
followed the principle of proportionality, which requires that more serious sneeeive
more serious punishment. It ranked felony crimes in severity relative hoodaer, and
then grouped comparable crimes to form nine severity levels for crimedimthetrug
offenses (Master Groups 1 through 9 with Master Group 1 being the most severe) and
three severity levels for drug offenses (Drug Groups 1 through 3 with Drug Group 1
being the most severe) (District of Columbia Advisory Commission on Sentencing
Annual Report, 2003: 37). In ranking offenses, the Advisory Commission was guided by
available historical data on sentences impptetview of the “heartland case” for each

crime, the harm to crime victims and the community commonly associated with the
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commission of the crimehe legislative ranking of felony offenses as reflected by the
statutory penalties prescribed, and each Commissioner’s intuitive sahgserefative
severity of the offense (District of Columbia Advisory Commission on Sentencing
Annual Report, 2003: 37.

With regard to the “heartland” case for each offense, the Advisory C@nomis
formulated its rankings based on a hypothetical “ordinary” offender who hasittechm
the offense in an “ordinary” way, where “ordinary” refers to factuahages that come
before courts often and would be recognized by court actors as typical rather tha
extreme examples of the crime being ranked (District of Columbia AdviZ@mymission
on Sentencing Annual Report, 2002: %ifhough the Commission members considered
statutory maximum penalties as one factor, it noted that these penaltiesignedi¢
accommodate both the ordinary and the extreme cases and thus cover a very wide
range®

In some boxes where the offense severity level and criminal history score

intersect on the Master Grid and Drug Grid, a prison sentence is the only option

% The Commission warned that this ranking classificescheme did not take into account the many

factors relevant at time of sentencing:
[JJudges typically base sentencing decision orsewerity of the crime, but also take into
account other considerations such as the rehdiaititaotential of the offender, the need
to restrain or incapacitate high-risk offenderg] #ve actual harm done to victims. These
considerations include a long list of risk factagch as a defendant'’s prior record of
violent conduct, and protective factors, such asdtfendant’s perceived amenability to
rehabilitation. Lower risk defendants who demoristteeatable symptoms, such as drug
addiction, and amenability to treatment, could &ensas good candidates for alternatives
to incarceration. In other words, the offense dfsdion would be one consideration in
sentencing defendants, but not the only considerati, in all cases, the most important
consideration (District of Columbia Advisory Comin on Sentencing Annual Report,
2002: 130).

4 For example, drug distribution cases sentenc&uiperior Court usually involve low-level dealeren

selling to support a drug habit, rather than predadrug kingpins (District of Columbia Advisory

Commission on Sentencing Annual Report, 2002: xi).

% For example, the penalty for distribution of ilégirugs ranges from probation up to 30 yearsisopr

(District of Columbia Advisory Commission on Sentamg Annual Report, 2002: 110).
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consistent with the Guidelines recommendation. In some boxes, either a prisonesentenc
or a short split sentence is an optfdim the remaining boxes, a prison sentence, a short
split sentence, or probation are all options permitted by the Guidelines recalaiton
(District of Columbia Sentencing Commission Annual Report, 2006: 11). Statutory
enhancements (for example, enhancements for committing a crime agaiesifia s/pe

of vulnerable victim or for being a repeat offender) are accommodated Imgréusi

upper limit of the recommended guidelines range. The Guidelines contain a non-
exclusive list of aggravating and mitigating factors or departures, whiaofitper

sentencing above or below the prison range in a given box or the imposition of probation
or a split sentence in a prison only box. In order to rely on an aggravating otingtiga
factor, the judge must state on the record the aggravating or mitigatingsaotokghich

he or she relied. A judge may also opt not to follow the voluntary guidelines system, but
when this occurs the judge is encouraged to explain his or her reasons to the Commission
(District of Columbia Sentencing Commission Annual Report, 2006: 11).

In order to be considered “compliant” with the Guidelines, a sentence must be
consistent with the applicable Guidelines recommendations in all respects.nThus, i
making the in/out decision, a sentence to probation complies with the Guidelines only if
(1) the sentence falls within a box for which probation is one of the recommended
options and the suspended prison sentence also falls within the range or (2) the judge
expressly relies on one of the mitigating factors to depart. Simikagyison sentence is
compliant only if it is within the prison range set forth in the applicable box or the judge

expressly relies on one of the mitigating or aggravating factors to dEpag split

% A short split sentence is a sentence in whichdifendant serves a sentence of six months of
imprisonment or less and is then released to agefi probation.
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sentence to be guideline compliant absent a mitigating factor, the lengthroptheed
prison term before any time is suspended must fall within the guideline randeeand t
portion to be served must either be within the prison range or be six months or less in a
box providing the option of a short split sentence (District of Columbia Sentencing
Commission Annual Report, 2006: 12).
In December 2006, the Commission released its evaluation of the Sentencing
Guidelines pilot program. Though its analysis was “necessarily preliniinacause it
had less than two years of sentences under the Guidelines in its datafile, amehfhot
enough sentences in the more serious and complex felony cases that ate pkesgnt
the most difficult sentencing decisions for the judtfetfie Commission concluded:
[T]he preliminary evidence is compelling. In virtually every categuiti
enough cases for analysis, we are able to measure dramatic reduction in
the degree of unexplained variation in sentences, which was the primary
goal of the guidelines system. At the same time the guidelines do not
appear to be causing any unintended consequences, and in particular they
appear to be neutral with respect to the rate of disposition by guilty plea
and by trial, the use of prison and alternatives to prison, and the average
length of prison sentences imposed (District of Columbia Sentencing
Commission Annual Report, 2006: 2).

More specifically, the Commission concluded that 87.9% all sentences imposed

were “within the box,” while the remaining 12.1% were “outside the Bd¥hen

2" The Commission drew its data from the Superiorr€imiormation System (CIS). The CIS system is a
comprehensive database containing all felony seeteaccurring during the study period before atet af
guidelines. The CIS system does not allow the Casimin to disaggregate the data by criminal history
score, because out-of-state convictions are norded in the CIS database. This produces a distorte
picture of true criminal history. Therefore, theabysis assumes that criminal history and otheofaahot

in the database remained relatively constant duhiaghree-year period from 2003 through 2005 &atl t
therefore, any changes in sentencing disparitytrdutable to the guidelines and not these dibors.
The Guidelines applied to guilty pleas and verdiettered on or after June 14, 2004, but most @kthe
cases were not sentenced and did not begin to appéee database until August of 2004, at theiestr|
(District of Columbia Sentencing Commission AnnBalport, 2006: 32).

%8 The Master and Drug Grids were designed with ameuended sentencing range for each of sixty boxes
corresponding to a particular offense severityllewnel criminal history score. In some boxes, aqguris
sentence is the only option consistent with thelgiine recommendation. In some boxes, either @ipris
sentence or a short split sentence -- definedsasi@nce in which the defendant serves a sentéisée o
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compliant “outside the box” sentences were included, i.e., those where the judge has
articulated aggravating or mitigating reasons for departing, the ogempliance rate
increases to 88.8% (District of Columbia Sentencing Commission Annual Report, 2006:
14).

As to whether the Guidelines reduced sentencing variation or disparity, the
Commission’s methodology was to compare the distance between actual sehgnces t
were imposed in a given offense severity group and the mean sentemeg gwotp. If
the average distance between the actual sentences and the group mean delkéned i
Guidelines period, the Commission wrote, then it could be presumed that the Guidelines
reduced unexplained sentence variation (District of Columbia Sentencing €siotmi
Annual Report, 2006: 32). Because the Guidelines were introduced in 2004, 2003 was a
pre-Guidelines year, 2005 was a Guidelines year, and 2004 was a hybrid yedatal' he
revealed that the average distance from the mean decreased between 2003 and 2005 for
both Drug Grid sentences and Master Grid sentences. The average distanite fr
mean for Drug Grid sentences dropped from 12.3 months in 2003 to 7.3 months in 2004
and to 6.5 months in 2005, while average distance from the mean for Master Grid
sentences dropped from 14.1 months in 2003 to 9.3 months in 2004 and to 8.5 months in

2005 (District of Columbia Sentencing Commission Annual Report, 2008° 35).

months or less and is then released to a peripdobiation -- is an option. In the remaining box@prison
sentence, a short split sentence or probationliapptions permitted by the guideline recommendatio
Sentences to one of these options are consideriguiriihe box.” Sentences departing above or betwv
prison range in a given box or the imposition aflation or a split sentence in a prison only bax ar
considered “outside the box.” (District of Columt8antencing Commission Annual Report, 2006: 11).
# probation sentences were excluded from this catiowl, as the distance from the average sentendd co
not be computed on the same metric with prisonesests. However, when probation sentences were
treated as a sentence of zero months and includie ianalysis, the “conclusion that guidelinesegppo
reduce variation [was] reinforced”( District of Gohbia Sentencing Commission Annual Report, 2006:
33).
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The Commission presented the same data broken down by specific offense
severity groups on both grids. In five of the 12 offense severity groups, senteatiewari
between 2003 and 2005 decreased. In one group (Drug Group 3), there was no change.
Of the remaining groups, Master Groups 1, 2, 3, 4, and 7 and Drug Group 1 had too few
cases for analysfS.In the other groups, the average distance from the mean for sentences
in Master Groups 5 and 9 and Drug Group 2 fell dramatically: from 9 months in 2003 to
3 months in 2005 (67%) in Master Group 9; from 83 months in 2003 to 30 months in
2005 (64%) in Master Group 5; and from 17 months in 2003 to 7 months in 2005 (59%)
in Drug Group 2. The reduction in the distance from the mean in Master Groups 6 and 8
was not as dramatic but still was significant: from 11 months in 2003 to 7 months in 2005
(37%) for Master Group 8; and from 22 months to 15 months (32%) in Master Group 6
(District of Columbia Sentencing Commission Annual Report, 2006: 34). Taken together,
the Commission concluded, these findings were “the strongest evidence to date that
sentence variation that cannot be explained by the current offense or the céfender’
criminal record has been reduced since the advent of guidelines, fuliiBngajor
stated purpose of the pilot guideline program” (District of Columbia Sentencing
Commission Annual Report, 2006: 34). The Commission concluded:

In sum, because of the short time the guidelines have been in effect and
the relatively small sample of guideline cases available for aralysi
particularly in the more serious and complex cases, it is too soon to know
for sure whether the implementation of the pilot sentencing guidelines
system in June 2004 has affected the overall trends in sentencing. What

can be said is that guidelines appear to have reduced disparity without
altering significantly historical sentencing patterns for the in/ousaeci

% As a general rule of thumb, the Commission comeidi@any group with fewer than 50 cases to be too
small for reliable analysis. Under this standardyjdGroup 1 and Master Groups 1, 2, 3, 4 and 7 tegre
small. Drug Group 1 was omitted from the analysisause it had only two reported cases in 2003 and
none in 2004 or 2005 (District of Columbia SentagcdCommission Annual Report, 2006: 34).
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or for average sentence length. This preliminary result is consistent with
the stated principle that the guideline sentences should reflect historical
sentencing practices as closely as possible (District of Columbia
Sentencing Commission Annual Report, 2006: 36).

The Commission also found evidence of reduced disparity in focus groups with
judges, prosecutors, and defense attorneys. Many participants in the judicgagfoup
praised the Guidelines’ apparent success in narrowing judicial sentersgngtion
(thereby reducing inter-judge disparity), while still allowing flekipito fashion
appropriate individualized sentences (District of Columbia Sentencing Coromissi
Annual Report, 2005: 14Y.1n the focus groups of prosecutors and defense attorneys,
lawyers on both sides praised the sentencing guidelines for reducing intedisioigety.
They specifically noted that the sentencing guidelines have done a good job ahgaptur
the midrange of historical sentences for most crimes, effectively etingrthe pre-
Guidelines extremes between judges sentencing in similar caseg{DisColumbia
Sentencing Commission Annual Report, 2006: 27).

As to whether the Sentencing Guidelines impacted plea rates, the Cammiss
anticipated that increased uniformity and predictability in sentencing timeler
Guidelines might bring with it a change in the process by which the partie de
dispose of a case by guilty plea or by trial. There was some anecdotalcevicen
focus groups with defense attorneys and prosecutors that guilty pleas sverécea
negotiate under guidelines, at least for some crimes, because both the pnoseclthe

defense had a clearer picture of the likely sentencing range in tyases, @articularly

for offenses with extremely wide statutory sentencing ranges. HoyteeeCommission

31 Examples of the comments from judges includeddhewing: “guidelines provide an appropriate
anchor for individual sentences;” and “because tiwmye wide ranges, the guideline recommendations ar
not unduly restrictive” (2005 Report: 14).
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found that, “apart from any salutary effect on the negotiation of plea agreerneatdts t

the Guidelines [did] not appear to have had any measurable impact on the percentage of
cases resolved by guilty plea and by trial...the pilot Guideline program appdsas

neutral with regard to this important aspect of case processing (Dist@olwhbia
Sentencing Commission Annual Report, 2006: 32).

In 2007, the Council made the Guidelines a permanent feature of sentencing in the
District of Columbia Superior Coutt.In its 2008 Annual Report, which covered
sentences from July 1, 2006 to December 31, 2007, the Commission found an increased
rate of judicial compliance with the Guidelines (District of Columbia Sentgnc
Commission Annual Report, 2008: 3). The Commission concluded:

Overall, compliance has generally increased from the last report. The
percentage of sentences within the box grew from 87.9% in the previous
period to 89.5%...92.5% of prison sentences were within the box in the
current period, compared to 89.7% in the previous period. However, the
percentage of probation sentences that were within the box decreased
slightly from 91% in the previous period to 89.3% in the current period,
and the percentage of short split sentences within the box also decreased
slightly from 98.6% to 97.1% (District of Columbia Sentencing
Commission Annual Report, 2008: 13).

In its 2009 Annual Report, which covered sentences from January 1, 2008
through December 31, 2008, the Commission found that 89.8% of all sentences were
“within the box,” while the remaining 10.2% were “outside the box.” The overall
compliance rate increased to 90.3%. (District of Columbia Sentencing Commission
Annual Report, 2009: 5). The Commission concluded:

Compliance has remained exceptionally high, although there were slight
variations from what we reported in 2008. The overall percentage of

sentences within the box remained relatively constant: 89.8% in the
current period compared to 89.5% in the 2008 report. Among prison

32 See The District of Columbia Sentencing and Crah{Bode Revision Commission Amendment Act of
2007.
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sentences, the percentage within the box dropped from 92.5% to 90.3%.
The percentage of probation sentences that were within the box decreased
slightly from 89.3% in the 2008 report to 87.1% in the current period, and
the percentage of split sentences within the box also fell from 97.1% to
94% (District of Columbia Sentencing Commission Annual Report, 2009:
12).
The Hydraulic Displacement of Discretion Argument
Findings by researchers and sentencing commissions that sentendelimgsi
have reduced disparity should be interpreted with caution. The ideal reseagehfdesi
studying disparity reduction consists of a simple pre- and posttest ceorpafitwo
samples of offender8.Although this design appears straightforward, there are several
methodological problems (Bureau of Justice Assistance, 1996: 81). One challenge is
separate out the effect of the sentencing guidelines from the effect®otbémges that
occurred during the time period from which the cases are drawn (Spohn, 2002: 287).
These changes may include the introduction of mandatory minimum statutes or other
legal changes at about the same time as the implementation of senterdahgegi
(Spohn, 2002: 288}

A second challenge, which was discussed briefly above, is to decide how to

define and measure disparity (Spohn, 2002: 287). Although some researchers use

% The first sample would be those offenders senti:noeler the preguideline sentencing structure thigh
second sample being similarly situated offenders whre sentenced under the guidelines. Statistical
comparisons between the two samples would be mademparable offense categories and other relevant
factors to ensure that both samples are statitieglivalent. Analyses would then be made to deites
whether the imposition of sentences has become stanelardized for the guideline cases than was the
case for preguideline samples (i.e., less variamcase disposition and sentence length) (Buredustice
Assistance, 1996: 83).
3 The Bureau of Justice Assistance (1996) furthptaéned:
[Blecause it is not possible to use an experimeteaign in which a pool of offenders is
randomly assigned to either a guideline or a natgirie system, reductions in disparity
that would have occurred independently of the ppesssé guidelines cannot be controlled
for. This is especially likely with the growing palarity of numerous legislative actions
such as mandatory terms that require offendersicuvof specific crimes to be
imprisoned and spend a specific amount of timeroerated. A great deal of determinacy
may already have been achieved before the guidelieee adopted (p. 83).
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sophisticated statistical techniques to model sentencing in preguideline ajddedste

eras, others simply compare the degree to which sentences in the pre-aetbpost-r

eras reflect the relationship between crime seriousness and prior regasisex in the

guidelines (Spohn, 2002: 287). Use of this latter approach fails to consider factors such as

age or employment history that may have been legitimate determinaetgearicng in

the pre-reform era but are deemed irrelevant in the post-reform erapphisieh

virtually guarantees that guideline sentences will appear more unifonnptéguideline

sentences (Bureau of Justice Assistance, 1996: 83; Spohn, 2002 287).

Finally, critics of the conclusion that sentencing guidelines have redusyeatitly

argue that they may have simply displaced discretion (and possibly tisfram the

judge at the sentencing phase to the prosecutor at the charging and pleanopstrgeis

(Alschuler, 1978; Lagoy et al., 1979; Coffee and Tonry, 1983). This argument, McCoy

(1984) wrote, is frequently referred to as the “hydraulic displacement oétiistr

thesis:
An often-invoked simile likens the discretion-ridden criminal justice
system to a set of hydraulic brakes. If you push down on one point, the
displaced volume of fluid will exert pressure and “bulge out,” reappearing
elsewhere in the mechanism. Similarly, discretion in the criminal justice
system can never be extinguished; it is simply dislodged and shifted to
other system parts. The metaphor illustrates the point that concentrating on
one particular component of the justice system when attempting to control
abuses of discretion is probably a fruitless strategy (p. 256).

As Engen and Steen (2000) put it, “Sentencing guidelines disregard a basic

sociological fact of modern organizations...The intervention in sentencingoheces

one element of the criminal justice system results in possibly neutgatzactions in

% As Tonry (1996) explained, the use of the sentenguidelines’ offense severity and criminal higtor
classifications as the basis of comparisons rdtfaer comprehensive statistical models “inevitably
exaggerates the extent to which disparities haee beduced” (Tonry, 1996: 40).
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other parts of that system” (p. 1372). If there is a hydraulic displacementudtitia to

prosecutors in sentencing guidelines systems, gains in sentencingsfanaebe eroded

by greater disparities at the charging and plea bargaining gtdgke, 1987). The

displacement of discretion to prosecutors “could ultimately serve to undermineaihe g

of uniformity in sentences, and so disparities based on extra-legal attributésnofaes

might persist even in determinate sentencing states” (Wooldredge dina, G005

302)%

In a recent critique of Judge Marvin Frankel's arguments in favor of sentencing

guidelines, United States District Judge Lynn Adelman, expressed cateermthe

transfer of power to prosecutors in the Federal Sentencing Guidelines context:
When Congress enacted the [Sentencing Reform Act] and the [United
States Sentencing] Commission promulgated the guidelines, Frankel
realized his goal of reducing judicial sentencing discretion. Unsurprysing|
and, as he should have anticipated, one result was to increase the power of
prosecutors over sentences. Judges could no longer serve as a bulwark
against the consequences of prosecutors’ charging decisions, even when
they found those consequences objectionable. Under the guidelines,
prosecutors, who are advocates, largely controlled the severity of
sentences through charging decisions and plea offers, and judges, who are
neutrals, often had to impose sentences that they believed were unfair
(Adelman and Deitrich, 2008: 254).

The displacement of discretion to prosecutors is not inevitable in sentencing

guidelines systems, however. While McCoy (1984) used the hydraulic brakghoreta

to illustrate that discretion is not extinguished but is “simply dislodged fiegho other

% A finding of hydraulic displacement of discretitmprosecutors would be important, not just becatuse
would call into question conclusions that determenaforms have reduced disparity, but because @uch
dislodging of discretion may be undesirable on ogreunds. Alschuler (1978) argued that proseclaoes
advocates, are often at an early stage of the#ecsy their decisions are made behind closed doorsre
neither explained nor on the record nor subjecéwew. Judges, on the other hand, are generaliiradgo
case outcomes, are selected for high levels oépsidnal attainment, are required to work in opmirtc
and explain their decisions on the record, andbeasecond-guessed by appellate courts (see Re@8).1
The goals of a sentencing system, therefore, arst flarthered by visible, professional, and accaloiet
actors who have primary responsibility to furthgstemic goals as opposed to the interests of péatic
parties” (Reitz, 1998: 403).
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[criminal justice] system parts” (p. 256), she included an optimistic eoyolProgress
“toward a professional, responsive justice system” can be made “iftthsciecarefully
controlled in all system parts (and, of course, this means that each compdiretdisis
some measure of discretionary power, though it is carefully bounded)” (p. 25&grWal
(1993) similarly opined that discretion is not always displaced to other crijustae
actors, and that when displacement does occur, it is relatively minor and does not
necessarily subvert the intent of reforms such as sentencing gusd@liri&0).

Forst (2002) wrote that, while judges surely have less discretionary aythorit
under sentencing guidelines, it is not evident that prosecutors have moreatiscreti
because, unlike judges, prosecutors reported to senior level attorneys both before and
after sentencing guidelines (Forst, 2002: 514). According to Miethe (1987), cocisd|
mechanisms in the form of informal charging and plea bargaining policiesmmay |
abuses of prosecutorial discretion. Moreover, as Miethe (1987) wrote, “prosecuyors ma
perceive the development of regulations on judicial discretion as an irefainst
restructuring the entire criminal justice system,” and they may fimait use of greater
discretion due to “perceptions of subsequent control over their discretionary power” by
legislatures, sentencing commissions, or other bodies (p. 174). Finally(£289¢
wrote that the lack of effective prosecutorial regulation may be a potuare of a
carefully and rationally devised sentencing guidelines system:

| believe that most state guidelines systems are valuable reformd even i
prosecutorial decisions remain substantially unregulated. | have two
reasons for this belief. First, the absence of widespread complaints about
prosecutorial dominance in state guidelines systems is an important sign,
suggesting that closer regulation may not be needed. Specifically, | am
suggesting that, in a properly balanced guidelines system—that is, one

with reasonable sentence severity levels and few mandatory minimum
statutes, in which courts retain substantial sentencing discretion for any
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given offense (due to broad guidelines ranges, limited appellate scrutiny,
and/or flexible departure powers)—it is rare that prosecutorial decisions
will produce sentences which judges strongly disapprove, yet are
powerless to prevent (as often seems to occur in federal courts). Second,
prosecutorial charging and plea bargaining are valuable sources of
flexibility and moderation in sentencing. These discretionary powers
permit systems to consider individual offense and offender factors which
may not fit squarely within formal statutory and guidelines rules.

Many scholars predict that systems with greater restriction of @glditscretion
will have a greater hydraulic effect. As discussed earlier,ibugat of judicial
discretion is most commonly achieved by making the guidelines presumptive and
prescriptive. Restriction of discretion is also achieved by creatingwearranges
prescribing the sentences judges may select. Guidelines systemswitgkd force
(voluntary systems), wider sentencing ranges, and a descriptive dpphmadd result in
less shifting of discretion to prosecutors. Miethe (1987) wrote:
Because there is no legal mandate to ensure compliance with voluntary
guidelines and because descriptive guidelines are typically based on
average sentences in the past, one would expect few changes over
previous practices and little impetus for the deflection of judicial
discretion to prosecutors. Furthermore, even under most presumptive
guidelines, judges still retain enormous discretion because the range of
sentence durations is extremely wide...major changes in charging and plea
bargaining decisions may not typify post-guideline practices (157).
Lagoy, et al. (1979) developed a typology suggesting that the power of the
prosecutor over sentencing outcomes will be greatest in sentencingrssuweiti tight
control over judicial discretion (“share”) and severe sentences (“stake”):
[P]rosecutorial impact on sentencing will be greatest under sentencing
structures typified by drastic curtailment of judicial discretion and sever
sentences (e.g., high mandatory sentences). Conversely, the prosecutorial

impact will be least under structures marked by wide judicial discretion
and lenient sentences...Between these two extremes, prosecutorial power
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will vary according to the degree to which these to factors are present in
the sentencing structure within which the prosecutor functions (p3217).

In short, while numerous studies have found that sentencing guidelines reduce
disparity, the majority of them have not examined whether prosecutorial rodpargi
bargaining practices also changed as a result of determinate segteficrms. If
prosecutorial practices do vary according to the degree of determinacyniecsey
system, it is possible that disparity is not reduced by the sentencingesbberather is
displaced from judges to prosecutors. The vast majority of studies findinggetitahcing
guidelines reduce disparity are problematic because they use only convictioRielalta (
and Bushway, 2007). This type of data can not detect whether a hydraulic displacement
of discretion has occurred:

Unfortunately, information about conviction offense will not reveal the
existence or extent of charge or fact bargaining. Research that does not
consider what takes place prior to conviction systematically misses any
change in the operation of bargaining associated with the change in
sentencing system. Therefore, while studies using conviction data
generally find less variation in sentencing outcomes following
introduction of guidelines, the methodology cannot discern whether
discretion is merely displaced to the charging stage of the prgtebs

and Bushway, 2007: 109).

The problem of unanalyzed prosecutorial discretion is widely recognized by
scholars, but it does not stop them from concluding that guidelines (particularly
presumptive sentencing guidelines) have reduced overall discretion and disparity

(Bushway and Piehl, 2007: 465). Indeed, virtually every article that studiesityigpa

sentencing guidelines using guidelines data contains a disclaimer thiatcyhean not

37 Lagoy, et al. (1979) recognized that this typolégygn oversimplification of the dynamics of crirain
prosecution and sentencing and that many influefatidors have not been included in their analysis.
Nevertheless, they suggested that the typologwiseéul starting point for analysis of the relaship
between the prosecutorial function and determisatgencing structures (p. 217).
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account for prosecutorial disparity that may result from prosecutoriabt@tr
(Bushway and Piehl, 2007). The next section provides an overview of the limited number

of studies that specifically test the hydraulic displacement of disertesis.

Empirical Research on the Hydraulic Displacement of Discretion Thesis

In 1996, the Bureau of Justice Assistance wrote that “[l]ittle evidenstsdgi
document how much of a shifting of discretion to prosecutors has occurred in sentencing
guidelines systems” (p. xv). This statement is still true today. Whilkyitiewulic effect
influences contemporary research to some extent, “little research meaterapted to
test its central hypothesis” (Engen and Steen, 2000: 1358). This is due larpely to t
scarcity of available data prior to the prosecutorial phase (Wooldegy€riffin, 2005:

301). Prosecutors in most jurisdictions do not report information about the numbers and
types of arrests received from the police and their charging decisidressarne way
that police report on the number and types of arrests (Forst, 2002: 520).

The studies that do exist have found very limited evidence of displacement of
discretion to the prosecutor. Miethe and Moore (1985) examined charging and plea
bargaining practices before and after Minnesota implemented presumptieérgs in
1980. They took samples of felons convicted in the fiscal year 1978 and the first 18
months after the new law was enacted in May, T88Uith respect to whether the
guidelines reduced disparityjndicial decision making, Miethe and Moore (1985) found
that the most important predictors of the likelihood of incarceration were guadeli

variables (e.g., offense severity, criminal history, weapon use), whbeedsdct impact

3 Cases resulting in acquittals or dismissals ofefdhy counts and those involving misdemeanor
convictions were not included in the sample.
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of several socioeconomic attributes (e.g., race and employment stasus)lvegantially
reduced. They observed a similar trend for pre- and postguideline deternol@migth
of imprisonment (Miethe and Moore, 1985: 358).

The three prosecutorial decisions examined were whether the defendasirece
any charge reductiorid whether the defendant negotiated a reduced serittand,
whether jail time was a condition of a stayed sentence (Miethe and Moore, 1985: 347).
Miethe and Moore found that prosecutorial practices did not change dramatftallihe
introduction of the sentencing guidelines and that the changes that did occuelatect r
to changes in case attributather than offender characteristics. They concluded:

The impact of the felon’s socioeconomic profile on the likelihood of
charge bargaining either stayed constant or, in some cases, diminished in
importance after the implementation of the la@iccumvention of the
integrity of the guidelines through prosecutorial discretion in plea
bargaining did not materialize nor were social biases enhanced or
displaced through sentencing decisions not covered by the guidelines (p.
360).

Noting that Miethe and Moore’s (1985) study was problematic because it
analyzed practices in only the first year after the guidelines ingrlemented, Miethe
(1987) used samples of felons convicted in Minnesota for the fiscal year 1978 (t&o yea
before the guidelines), the first 18 months under the guidelines (May 1, 1980 to October
1, 1981) and for an additional 12-month period (October, 1981 to September, 1982) (p.

161). Miethe (1987) examined whether there was a hydraulic effect follolagng t

guidelines in Minnesota in 1980 and, if so, whether that displacement of discretion

% A charge reduction was noted if either chargessweduced to a lesser offense or dropped as & oésul
a plea agreement for any of the three most sedbagyes.

“0 A sentence negotiation was recorded if the terfasplea agreement for any of the three most sgriou
charges involved a limited or capped jail senteacgtay of imposition of the sentence, a concurrent
sentence, or the prosecutor standing silent aéseimy.

L Case attributes included the alleged severity thérehere was a personal crime, whether there were
multiple alleged offenses, and whether it was danijurisdiction.

37



altered the nature and determinants of prosecutorial practices. Miethadsipet that,
if the hydraulic effect is a logical consequence of determinate semesystems, overall
rates of charge bargaining and sentence negotiations should be higher in post-guideline
periods because prosecutors would use greater power to entice defendantstynto guil
pleas. Second, if the hydraulic effect undermines the goals of sentencindjtyeatrd
uniformity through greater differentiation in the type of person who resgilea
concessions, measures of the felon’s social profile should more accuratibtt pr
charging and plea bargaining practices in the post-guidelines period (Miethe L&OR7:
Miethe first examined pre-/post-guideline differences in the averagetgefe
initial charges, the rate of charge dismissals, the rate of charg¢ioedusentence
negotiations, and overall plea bargains (Miethe, 1987: 160). The major changaideva
examined by Miethe was the severity of the most serious alleged chaiaby ifilied by
the prosecutor (Miethe 1987: 162)Charge bargaining was operationalized in terms of
whether any of the three most serious charges were either dismissedicedrad part of
the plea agreement. An overall measure of plea bargaining composed of both charge
bargaining and sentence negotiations was also included (Miethe 1987: 162). The
exogenous variables included offense, case processing and offender attridutesthec
severity of the most serious alleged offense, whether a dangerous weapon was used,
whether the crime involved multiple offenders, the total number of incidents, angewhet
the case bordered the in/out dispositional line, and the offender’s criminal sistoey
race, sex, marital status, and employment status (p. 164-165). A composite rakasure

the offender’s demographic profile was also constructed, which compared indvidual

“2 This variable was measured on a 10-point scalgimgrfrom 1 (e.g., possession of marijuana) to2'0 (
degree murder). The ranking of crimes on this sisailgentical to the index developed by the Minnaso
Sentencing Guidelines Commission to measure therisgwf the convicted offense (Miethe, 1987: 162).
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whose demographic profile fit the stereotypical image of a “high risk” argeeous”
offender (e.g., male, non-white, single and unemployed) with other profiles (p. 165).
Miethe (1987) found little to no evidence of significant pre-/post-guideline
differences in the rate of charge reductions, the rate of charge dimn@sthe average
severity of the initial charge (p. 165). He argued, however, that the ratargkec
reductions and dismissals may not be the best indication of displacement dfafiscre
and its effect on sentencing guideline goals (Miethe, 1987:*¢&ther, Miethe (1987)
wrote, the focus should be on whether greater socio-economic differentiation has
occurred in plea bargaining practices over tffhliethe found little evidence that extra-
legal attributes became more important predictors of dispositions (gesfanttial
charges, charge dismissals, charge reductions, sentence negotiations, dinplexera
bargains) after the guidelines were implemented. Regardless ahthperiod, offenders
who were male, used dangerous weapons and allegedly participated in multiple
behavioral incidents were initially charged with more serious offenses than the
counterparts (Miethe, 1987: 168). While pre-guideline models of charge dismissals

charge reductions and sentence concessions were significantly differenheir

*3 Miethe reasoned, first, that increases in plegdiaing rates, rather than being due to displacepen
se, may be attributable to a general rise in theecrate in post-guideline periods which may reguir
greater use of plea-bargaining for relieving cagsgure (Miethe, 1987: 160). On the other hand) éve
the overall rates of plea bargaining did not insesaver post-guideline periods, the “hydraulic effenay
still be operative if prosecutors are more likadyenter plea agreements for certain types of crilmasless
likely to enter them for others (p. 160).
* Miethe wrote:
[T]he critical question examined here is whetharsgcutors are using their greater
discretionary power in a manner which enhancessobnomic biases in plea
bargaining and, in turn, undermines the explicilg®f the sentencing guidelines...If the
hydraulic effect is a logical consequence of deteate sentencing systems..., major
differences in the determinants of prosecutoriatfices should be observed over pre-
and post-guideline time periods. If the hydraufieet undermines the goals of
sentencing neutrality and uniformity through grediéerentiation in the type of person
who receives plea concessions, measures of thededocial profile (e.g., sex, race,
unemployment status, marital status) should mocarately predict charging and plea
bargaining practices in post-guideline periodsl@0).
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postguideline counterparts, these time-specific models were “prindaiyo the

differential importance given to case processing and offense atsilbatieer than

offender characteristics” (Miethe, 1987: 168). Miethe concluded:
[T]he results of this study suggest that the hydraulic displacement of
discretion is not inevitable and does not necessarily dampen the success
attributed to the primary reform effort...Initial charging and plea
bargaining practices did change after sentencing guidelines were
implemented, but greater socio-economic disparities in non-regulated
prosecutorial decisions did not circumvent the goals of sentencing
neutrality and uniformity (p. 175).

In 2005, Wooldredge and Griffin examined whether Ohio’s implementation of
sentencing guidelines in 1996 resulted in significant changes in prosecutoisa e
related to charging severity, dropped charges, charge reductions, antpearal
bargains. They noted that Ohio’s guidelines were “considerably more @&Xitian
Minnesota’s and, thus, “one might expect very similar findings to those of Miethe’s
(1987) study” (p. 303). They also noted that at the time there was no published research

on the applicability of the hydraulic displacement thesis in states withds8ictive

guidelines such as Ohio (p. 308).

5 Members of the Ohio Commission did not want tomgidbe matrix-style grid used in other states and i
the federal system. Rather, they preferred a “rflerible scheme based on presumptions, judicial
discretion, and truth in sentencing.” The prefegefor greater flexibility reflected members’ contemwith
the drawback associated with more rigid schemels asiche inability to individualize sentences
(Wooldredge and Griffin, 2005: 303).
“®Wooldredge and Griffin offered a specific illustom of how Ohio’s guidelines differed from those i
Minnesota:
The new [guidelines] scheme...still permits a widerge of discretion compared to other
states with more structured sentencing. For exarmapléinnesota judge selects from a
range of 44 to 52 months for a first-degree feldtrereas an Ohio judge selects from 36
to 120 months. Although it is presumed that a-irsie offender would receive no more
than 36 months imprisonment in Ohio (a shorter tdram the presumed 48 months in
Minnesota), judges have much more latitude wheerdehing the length of
imprisonment for repeat offenders who have preVoserved prison time. This range of
84 months in Ohio (versus 9 months in Minnesotiawal judges more discretion in
crafting a sentence to the particulars of a cadgléthe greater flexibility of Ohio’s
scheme may reduce the impact of the new guidetinasther aspects of case processing
(such as charge reductions), it permits broadereligncies in the length of
imprisonment compared to other states (p. 303).
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Woolredge and Griffin (2005) drew two cross-sections of indicted suspects
reflecting pre- and post-guideline populations to permit the estimation of the matava
models for each time period (p. 304). The Ohio Sentencing Guidelines became effective
on July 1, 1996. The pre-guideline sample included persons indicted between July 1,
1995 and June 30, 1996. None of these cases disposed after July 1, 1996 was subject to
the new guidelines. The post-guideline sample included persons indicted between
January 1 and December 31, 1997. Woolredge and Griffin selected indictments beginning
six months after implementation of the guidelines to avoid cases where cogrpaars
were still learning the nuances of the new scheme. They selected over 6,0@86suspe
from twenty-four counties in Ohio. Woolredge and Griffin (2005) collected data from
prosecutors’ and probation offices. Prosecutors’ files included data on general and
specific case characteristics (e.g., types of offenses, felong ledstted on, the use of
weapons, types and amounts of drugs, victim injury) as well as the sex, race, and birth
date of suspects. Probation files provided data on other characteristics of defendant
including criminal histories, marital status, employment status, and haftenpstance
abuse (p. 304).

The first stage of the analysis focused on whether the guidelines corresponded
with significantly lower odds of being indicted on first and second-degreedslofinis
stage also tested whether the guidelines coincided with significaeag®es in the odds
of (1) all charges being dropped after indictment (among all indicted susg2rtyuilty
pleas with agreements from prosecutors (also among all indicted suspectang3) s
charges being dropped between indictment and guilty plea (among those who pled guilty

via agreements with prosecutors), and (4) reductions to lesser charges@iggtiaose
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who pled guilty via agreements) (Wooldredge and Griffin, 2005: 304). These main
effects of sentencing guidelines were examined by estimating pmremific models of
each outcome and then comparing them (Wooldredge and Griffin, 2005: 304).

Wooldredge and Griffin’s findings provided modest evidence that the guidelines
corresponded with significant differences in charging and plea bargaining@sact
While the shift to guidelines did not coincide with significant changes inHibadls of
indictment on a first or second-degree felony, all charges being droppeadhditenent,
pleading guilty with prosecutorial agreement, and some (but not all) dropped ¢harges
they did coincide with a significant increase in rates of charge reductiosya
defendants who pled guilty. Thus, if a hydraulic displacement did occur, itaiechshto
noticeable differences in one out of the five outcomes (Wooldredge and Griffin, 2005:
313).

The second stage of their analysis looked at changes in the specific @ffeats
and defendant characteristics on case dispositions (Wooldredge and Griffin, 2005: 301).
Similar to Miethe’s (1987) approach, this procedure involved testing whether the
magnitude of a regression coefficient (for a certain predictor) diffeignificantly
between the two periods (Wooldredge and Griffin, 2005: 307). They found that some
changes occurred in the specific effects of various defendant charaxdenssome of
the outcomes examined, but that these changes did not uniformly result in harsher
dispositions for defendants facing greater social and economic disadvantage. |
particular, the models of charge reductions revealed “absolutely no saghifi€ferences
in the effects of defendants’ extra-legal characteristics,” and thsifgificant

differences in extra-legal effects that were uncovered in the other noodphdsons did
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“not establish a theme that defendants facing greater social and ecorsadiadtages

were consistently treated more severely by prosecutors after thenemétion of

sentencing guidelines” (Wooldredge and Griffin, 2005: 314). Similar to Miethe’s

findings, any increase in levels of prosecutorial discretion that might hauered did

not result in substantive extra-legal disparities in case dispositions (Wigedred

Griffin, 2005:

301)* Still, Woolredge and Griffin (2005) wrote, the fact that there was

any evidence at all of a hydraulic effect was substantively signifgigen Ohio’s

guidelines structure:

Miethe (1987) observed that implementation of more flexible determinate
sentencing schemes might be less likely to produce significant changes in
the exercise of prosecutorial discretion because such schemes stillgpermi
fair amount of judicial discretion...Ohio’s reform represented a more
flexible scheme compared to similar guidelines implemented in other
states (particularly Minnesota). Development of the scheme was also
guided heavily by “average” or “going rate” sentences that, according to
Miethe, should reduce likelihoods of displaced discretion because judges
were not (really) changing their sentencing practices. The finding that
charge bargaining actually increased under Ohio’s more flexible scheme
therefore raises the possibility that even modest shifts in sentencing
practices might generate noticeable differences in processitigeat

decision points within the system (p. 315).

*"Wooldgredge

and Griffin (2005) noted an importgualification to their conclusions:
[T]hese conclusions were generalizations acrossaaety-four
counties examined. Results indicated some verpgtarisdiction
differences in disposition rates, including diffeces in rates of
dropped charges, guilty pleas with agreementschadye reductions.
More specific county-by-county analyses would uéttely reveal the
magnitude of [the guidelines’] effect on these d&fions for each
specific jurisdiction in the sample. Models spesgifby jurisdiction
would necessarily be more parsimonious than thossepted due to
the more restricted numbers of cases within eaahtgpalthough zero-
order correlations for the relationships of interagyht provide a feel
for these aggregate level differences....A full untierding of how to
effectively reduce discretion at one point in thstice system without
affecting other decision points may necessarilyiregan
understanding of theontextual differences in case processing between
jurisdictions (p. 314).
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Piehl and Bushway (2007) suggested a different methodology for testing the
hydraulic displacement thesis and applied it in an inter-jurisdictional .siMdije Miethe
(1987) and Wooldredge and Griffin (2005) focused on changes in the rate of plea
bargains (“the existence of the bargain”) after sentencing guidekiehl and Bushway
(2007) developed an estimate of the difference in the sentencing outcomenthat ca
attributed to charge bargainifithe value of the bargain”). Their method measures the
difference in sentencing outcomes caused by plea bargain and emphasaresuhein
months that the sentence length is reduced. Piehl and Bushway (2007) argued that “in a
world in which 90% of the convictions end as a result of a plea bargain,...the substantive
value of interest is the difference between what the person would have detewdad
not pled and what they received as the result of the plea bargain” (p. 107). They argued
that measuring the distance (in moths of prison time) moved during a chargi baay
provide a very different estimate of the discretion than is given by the rategafrbag
and that the correlates of these two outcomes may differ (Piehl and Bugo0@y105).

What is needed methodologically, Piehl and Bushway (2007) argued, is a way to
measure the consequences of the decision to charge bargain (p. 107). In ordenrt® meas
the value of the sentence length reduction as a result of the bargain, éssargdo
know what would have happened to the person if they did not plea bargain. Though this
is unobservable, Piehl and Bushway noted that we have data on what other people who
are convicted of these offenses receive at sentencing, and to the extent to vgeich the
defendants are similar to the person who plea bargains, we can use this information to
create an estimate of the desired counterfactual (Piehl and Bushway, p. 1i&n&ie

Bushway (2007) proposed that:
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researchers first estimate a model for the expected sentendedépiga

using all available information about the case and the criminal history,
including the charge at conviction. Then, using these coefficient estimates,
we advocate creation of a predicted sentence for these same individuals,
where the only change is that the prediction is made with the charge at
arraignment versus the charge at conviction. If there has been no charge
bargain, the predicted and actual values will be the same on average.
However, if there has been charge bargaining, we expect that the predicted
values using the charges at arraignment will be higher than the actual
values, on average. The difference for each individual will be an estimate
of the value of the charge bargain in terms of the sentence avoided by
pleading guilty. Or alternatively, the difference will be an estimatbef

size of the discretion exercised by the prosecutor in assigning the charge
(p. 108).

To build their empirical model, Piehl and Bushway began with the traditional
model for explaining sentence length using only the factors usually cormbktddre
legitimate factors involved in sentencing, namely case characteastiosriminal history
(Piehl and Bushway, 2007: 11*¥)Piehl and Bushway’s estimating equation involved
several modifications to this approach. First, they logged sentence length tdaeipgda
account non-linearities across the sentencing range (p. 111). Second, because the
truncation of non-incarcerated offenders can lead to substantial bias in thei@aeffi
estimates in the sentence length regression, they specified a modetlirdes those
who receive terms of incarceration as well as those who do not. They addressed
truncation by modeling the sentence length as censored at zero, using agrebsioe.
They also estimated a probit model to test whether their results were dyitles Tobit
approach’s parametric assumptions about censored variation (p. 112).

Piehl and Bushway’s equation included five crime types—person, property, drug,

public order, and other—as dummy variables which they interacted with a misdemea

“8 They did not include the presumptive sentenceragmessor because their paper studies prosecutor
decision making rather than judicial decision magkiAs they stated, “[tlhe presumptive sentencéés t
outcome of prosecutor decision making, not thdistapoint” (Piehl and Bushway, 2007: 111).
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dummy to account for the difference between felonies and misdemeanors. The
categorization was based on the most serious charge at conviction (p. 112). Criminal
history was represented using four variables measuring active criostiagjstatus at
the time of current offense and numbers of past felony arrests, prison terms tmohgai
(p- 112). They also included sex, race and age. Although they state these faeorstwe
legitimate sentencing factors, they may be correlated with unobsentetsfthat are
legitimate. Failure to control for these factors, therefore, could beydartic
problematic because the jurisdictions they studied had different case mixessilte
were not sensitive to whether or not these demographic variables were included (p. 112).
Instead of comparing the proportion of charge bargains across each jurisdiction a
in Miethe (1987), Piehl and Bushway estimated how much difference in sentertbe leng
could be attributed to the charge bargain. Using the estimated coefficienth&om
equation above, they formed a predicted sentence length (p. 112). This predicted value
represented the systematic component of sentencing. They used the most serous cr
type for which the person was charged at arraignment to create a seconegnedice
for each individual (p. 112). They then calculated the difference between each person’s
expected sentence at arraignment and the predicted actual sentence efdwecdiff
represented the effect of charge bargaining (p. 112).
They applied their approach in a comparison of two different types of guideline

systems—Maryland (a voluntary guidelines jurisdiction) and Washingtoregapptive

*9 This estimate, they argued, would be unbiasedragas the relevant predictors have been included i
the models. If there were omitted case factorsrfwde the conditional sentences of those with eharg
bargains systematically different from those withcoarge bargains, then the estimate would be thiase
Testing this assumption would require richer dagantis generally available in either single-jurisidin
studies or cross-jurisdiction studies (p. 112).
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guidelines jurisdiction}? They used the Bureau of Justice Statistics funded State Court
Processing Statistics (SCPS) dataset, which had information on chariggstiean the
conviction phase in two counties in Maryland and one county in Washington. While they
conceded this dataset is not perféd?jehl and Bushway argued it had enough
information to allow them to at least demonstrate the utility of their appr@&aehl and
Bushway, 2007: 122). They found that, although the rate of charge bargaining (in this
case, the rate at which people plea down from a felony charge to a misdemeanor
conviction) was higher in Maryland, its impact on sentences was gre&tasimngton
(Piehl and Bushway, 2007: 122).
Piehl and Bushway’s (2007) estimates were consistent with the hypottasis t
strict guidelines lead to substantial displacement of discretion to the pasgcLit07).
The finding of differential charge bargaining in these two jurisdictions\| Rred
Bushway (2007) argued, should provide caution when comparing the results of studies of
disparity in sentencing across jurisdiction types, as the conviction informatmore
structured systems such as Washington may represent systematic mdvemehe
arraignment charg@. 122). Piehl and Bushway (2007) concluded:
In addition to identifying the possible hydraulic displacement of discretion
to prosecutors, we have also developed a way to quantify the magnitude of
these shifts in practice. By measuring the average change in expected

sentence due to charge bargaining, we reveal the relevance of
prosecutorial practice, not merely its existence (p. 119).

0 Though they focus only on charge bargaining artbnather forms of prosecutorial discretion sush a
charging decisions or bargaining over the crimhiafory or facts that will be considered by theged
Piehl and Bushway (2007) argued that this only re¢hay can not draw conclusions about the total
amount of prosecutorial discretion in Maryland &ddshington. These limitations, however, “will not
affect a comparison of the relative amount of pcosarial discretion in the two systems” (Piehl and
Bushway, 2007: 111).

*1 piehl and Busway (2007) state that the ultimattitybf this exercise to determine causality isiied
because of parsimonious descriptions of crime #gvand criminal history in the SCPS data and tbe of
only three counties in two states (p. 121).
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Prior Research on Prosecutor Decision Making
Former United States Supreme Court Justice Robert Jackson famously observed

that “the prosecutor has more control over life, liberty, and reputation than any other
person in America” (Jackson, 1940). In one of the best known works on the history and
functions of the prosecutor, Jacoby (1980) wrote that the American prosecutor “enjoys
independence and discretionary privileges unmatched in the world” (p. 3). Yet, the
amount of research on the prosecutor is far less than on other actors of thal crim
justice system (McDonald, 1979: 9). Worrall, et al. (2006) noted that prosecutors “have
been almost completely ignored in criminal justice and criminology” and thati'muc
more attention needs to be given to prosecutors” (p. 497). The lack of attention to the
prosecutor is especially evident in research focusing on sentencimy, lea@l. (1979)
commented, “In contrast to the voluminous literature on the sentencing power of t
legislatures, courts, and parole boards, little has been written concerning gwfmoal
role in the sentencing process” (p. 210). Finally, Ulmer, et al. (2007) stated:

It is well known that more than 90 percent of cases in most

jurisdictions in the United States are guilty pleas, and a

large portion of these are plea agreements negotiated with a

prosecutor. This fact seems to have been forgotten by the

many studies throughout the literature that frame

sentencing as the study of judicial discretion. However,

prosecutors have great influence...We encourage much

more research on prosecutorial decisions that directly affect

sentencing outcomes. Too often, studies of sentencing and

sentencing discretion focus on judges and leave out

prosecutors, cruciglayers in the courtroom work groups

(p. 452).

This chapter reviews the literature on prosecutorial decision making thag¢$ocus

not on the possible hydraulic displacement of discretion in sentencing guidgbteEss

but on prosecutorial practices generally. It describes the charging arzhpjeiing
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process in the District of Columbia and reviews prior research on the detetsroha
prosecutor decisions. This research is significant both for its methodolggicabahes,
including ways to measure charging severity and charge bargainings aafstantive
conclusions.

The Charging Function

The two most important functions of prosecutors are charging and plea
bargaining. The charging decision has generated the most scholarly iatefest
commonly viewed as the most important prosecutorial duty (Jacoby, 1980; Walker, 1993;
Spears and Spohn (1997); Spohn, et al., (2001); Davis, 2007). After the prosecutor is
notified of the occurrence of a crime or the arrest of a defendant, he or skesringe
facts and evidence, evaluates the case, and decides whether to chargetiaatafhel
what charges to file (Albonetti, 1987). Prosecutors use a variety of procedufiésgor
charges (Davis, 2007: 23). In the District of Columbia, prosecutions are brought by the
D.C. Superior Court Division of the Office of the United States Attorney. Theiadlgarg
process for felony offenses in D.C. consists of: (1) the presentment of crahnarges;
(2) the preliminary hearing; and (3) the grand jury indictment. In the presehstage,
the prosecutor generally initiates a formal charge with the “complaimtsiti@n
statement of the essential facts constituting the offense charged. A&enpnent, the
next court date is the preliminary hearfig.

The purpose of the preliminary hearing is to determine whether there is probable
cause to believe an offense was committed and that the defendant commitied it. T

probable cause standard is satisfied if it is more probable than not that the defendant

2 In some rare cases, the case is indicted by thadgjury before the preliminary hearing, and the
preliminary hearing is not held. Also, a case dis®d at the preliminary hearing for lack of probatduse
may be subsequently presented to the grand jury.
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committed the crime (Davis, 2007: 26). If the court finds there is probable causas¢he c
is “bound over” for grand jury action. All felonies must be prosecuted by grand jury
indictment unless the right to an indictment is waived by the defendant. The duty of the
grand jury is to determine whether there is probable cause to believaldfahdant has
committed a crime and should be brought to trial. If the grand jurors do find probable
cause, they determine which charges to bring, and those charges are set forth in the
indictment (Davis 2007: 25). A grand jury indictment may contain charges in addition to
the ones upon which the defendant was originally arrested or pre3&nted.

The prosecutor considers numerous factors when determining whether to file
criminal charges and which charges to file. Organizations such as the American Bar
Association (ABA) and the National District Attorneys Association M) provide
advisory guidelines and standards on factors to consider. They include: (1) the
prosecutor’'s reasonable doubt that the accused is in fact guilty; (2) ém ethe harm
caused by the offense; (3) the disproportion of the authorized punishment in relation to
the particular offense or the offender; (4) possible improper motives for glaioant;

(5) prolonged nonenforcement of a statute, with community acquiescence; (6) the
reluctance of the victim to testify; (7) cooperation of the accused in the appoghens

conviction of others; (8) availability and likelihood of prosecution by another

3 The purpose of the grand jury is to serve as aodeatic and more thorough check on the prosecutor’s
decision to charge. Critics argue, however, thandijurors rarely have difficulty concluding thaete is
probable cause to believe the defendant commitiedffense, and that the prosecutor has full cbofro
the grand jury process, deciding which witnessesatiband which questions to ask (Davis, 2007: 26).
Jacoby (1980) explained:
A primary criticism of the grand jury system is thiae jurors rely too heavily on the
advice of the prosecutor and can form their opisionly on the basis of the evidence
that he provides. The grand jury is often allegete a de facto “rubber stamp” for the
wishes of the prosecutor. Critics cite the stai#gly low “no bill” rates in many
American jurisdictions as proof, and some opponkat®& even called the grand jury an
administrative tool of the prosecutor, which sheelhils exercise of discretionary power
from public scrutiny (p. 103).
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jurisdiction; and (9) the strength of evidence (Jacoby, 1980: 117). There are, however
binding rules or regulations governing prosecutor charging decisions. frsesuffer

no penalty for failure to follow standards of organizations such as the ABA NICIA&
(Davis 2007: 30). Critics lament that very few prosecutor offices have mawitials
guidelines or policies on how to make charging decisions, and offices that do have such
guidelines or policies rarely enforce them (Davis, 2007: 23).

When compared to other decisions by criminal justice officials such as the
decision to arrest, the pretrial release decision, the decision to entty plgai, and the
decision on sentence severity, there has been relatively little eahpesearch on the
charging decision (Albonetti, 1987: 291). Numerous studies from the 1970s and 1980s
found that prosecutors’ charging decisions are influenced primarily byrémgth of the
evidence against the defendant and the seriousness of the offense (Forst, 2002: 518).
These studies found that prosecutors decline to prosecute cases when police fail to
produce adequate evidence (e.g., physical evidence or witnesses) or whearttiardsf
are not viewed as serious threats to the community (Forst, 2002: 511). The studies also
found that prosecutors fail to prosecute in cases based on the victim’s relatioitiship w
the defendant, particularly in cases of assault and rape. Prosecutorsjettecases, for
example, where the assailant is known to the victim because the victimseare oft
uncooperative (Forst, 2002: 512). Spears and Spohn (1997) summarized the major
findings of the early studies on prosecutorial charging and screening:

These studies suggest that prosecutors’ assessments of convictability ar
based primarily on legal factors such as the seriousness of the offense
(Albonetti 1987; Jacoby et al. 1982; Mather 1979; Miller 1969; M. Myers
1982; Neubauer 1974; Rauma 1984; Schmidt and Steury 1989), the

strength of evidence in the case (Albonetti 1987; Feeney, Dill, and Weir
1983; Jacoby et al. 1982; Miller 1969; Nagel and Hagan 1983), and the
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defendant's culpability (Albonetti 1987; Mather 1979; Miller 1969;
Neubauer 1974; Schmidt and Steury 1989; Swiggert and Farrell 1976).
Prior research on charging also highlights the importance of victim
characteristics (Albonetti 1987; Amir 1971; Hepperle 1985; Kerstetter
1990; Miller 1969; Stanko 1988; Williams 1978). These studies suggest
that prosecutors use stereotypes regarding genuine victims and appropriate
behavior (Estrich 1987; Frohmann 1991, LaFree 1989) to predict how
judges and juries will react to victims. Prosecutors attribute creditulity
victims “who fit society's stereotypes of who is credible: older, white,
male, employed victims” (Stanko 1988:172). Victims who do not fit this
image or who “precipitate” (Amir 1971) the attack by their behavior are
deemed less credible. As Stanko (1988:170) concludes, “[T]he character
and credibility of the victim is a key factor in determining prosecutorial
strategies, one at least as important as ‘objective’ evidence aboutntlee cri
or characteristics of the defendant” (p. 502).

Spears and Spohn (1997) examined the effect of victim characteristics and
strength of evidence on prosecutor charging decisions in sexual assaf Thse
dependent variable was a dichotomous measure of the decision to file charges or not. The
independent variables included measures of case seriousness, strength oé gigehc
victim characteristics. Based on previous research, Spears and Spohn hypothatized t
prosecutors would be more likely to file charges if there was an indicatitrong s
evidence, if there were no questions about the victim’s moral charactezgatahs of
risk-taking behavior by the victim, if the victim was an adolescent or adult ththe a
child, if the victim was assaulted by a stranger, or if the victim sa@daphysically
resisted the suspect, or reported the sexual assault within one hour (Spears and Spohn,

1997: 512).

** The data used for their study consisted of a samiall complaints of sexual offenses receivedHay
Detroit Police Department in 1989. Spears and Sgeletted every second case, for a total of 1,646
They included only cases presented to the Waynait@dtrosecutor’s Office for a decision to file ohas
(N = 321) (Spears and Spohn, 1997: 508).

5 The evidence factors were: whether there wasmesst to the assault, an injury (other than the rape
itself) to the victim, physical evidence to corroie the victim's testimony, and whether the suspsed a
gun or knife during the assault (Spears and Sptd®i/: 509).
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Spears and Spohn (1997) found that the siggificant predictors of charging
were victim characteristics, with prosecutors being much more likelletoHfarges if the
victim was an adolescent or an adult rather than a child. Charging alsdecisdby
the victim’s moral character and behavior at the time of the incident (Speb8pahn,

1997: 502). The fact that strength of evidence did not have the predicted effect, coupled
with the fact that victim characteristics had significant effects, estgd to the authors

that prosecutors’ charging decisions in sexual assault cases were eddbyalifferent
factors than charging decisions in other types of cases. In particulaGyiorsenay

screen out sexual assault cases unlikely to result in a conviction becausdiohgues
about the victim’s character and credibility (Spears and Spohn, 1997°519).

Spohn, et al. (2001) also examined the prosecutor’s decision of whether or not to
charge in sexual assault ca3e$hey found that charging decisions reflect the
prosecutor’'s assessment of the likelihood of conviction and that this assesasent w
based on “typifications of rape and rape victims,” the victim’s failurgpear for
preliminary interviews, the victim’s refusal to cooperate in the prosecotithre case, or
the victim’s admission that the charges were fabricated. The authors alsoHauocases
involving a victim and suspect who were acquainted, related, or intimate partmers we
more likely than those involving a victim and suspect who were strangers to be

prosecuted (Spohn, et al., 2001: 286).

% Spears and Spohn (1997) noted that one limitat@smthe small sample size of only 321 cases. Second
the study examined the charging decision in a sipgisdiction (Detroit, Michigan). Third, in this
particular jurisdiction most of the sexual assauit®Ived black suspects and black victims. Finalys

study was confined to the screening decision iakeassault cases and not other types of offeiSesats
and Spohn, 1997: 521).

>’ The authors used data on 1997 sexual battery chessred by arrest in Miami, Florida. They alsocuse
interviews with a sample of the attorneys who haddhese cases. Spohn, et al., 2001: 206.

%8 Spohn, et al. (2001) highlighted the fact thatrteidy focused explicitly on prosecutors’ chargin
decisions in sexual assault cases, which prioarebesuggest are different than other types ofscdse
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With the exception of the studies of charging in sexual assault cases, ¢here ar
relatively few recent studies on prosecutor decisions compared to the 1970s and 1980s.
Forst (2002) lamented that we knew less about the charging decision at thetlern of
Twentieth Century than in the 1970s and 1980s due to the lack of data on prosecutor
decision making (p. 525). As Forst (2002) explained, many of the studies of prior decades
were based on data collected through the Prosecutor's Management Informsten Sy
(PROMIS)>® which was published by the Bureau of Justice Statistics (BJS) until it was
discontinued in 1992 (p. 525).

The Plea Bargaining Function

It is useful to distinguish between three types of plea bargaining: implicéibarg
(which always involve sentences); explicit bargains involving sentence bagand
explicit bargains involving charge bargainiffgAn implicit bargain refers to those
situations in which the defendant does not negotiate a specific agreement with the
prosecutor but believes that if he or she is found guilty at trial, he or she will béguinis
more severely than if he or she had pled guilty. The defendant simply “throwsflomsel

the mercy of the court by pleading guilty to the original charge under geetaxtion of

particular, prior studies revealed that case outare affected by stereotypes about rape and rape
victims, and that only “real rapes” will be takesrisusly. Spohn, et al. (2001) cited Estrich’s (2p8
description of a “real rape” as “aggravated, jungi-the-bushes stranger rapes” as opposed to ‘simpl
cases of unarmed rape by friends, neighbors , eqa@ntances.” Spohn, et al. (2001) further stétatl
prior studies of sexual assault case processingides, including the decision to charge or noppsart
these assertions.

¥ The PROMIS data system collected local area data iumerous jurisdictions including Manhattan,
Los Angeles, Washington, D.C., Wayne County (Détrdarion County (Indianapolis), and Multnomah
County (Portland, Ore.).

9 There are many other types of plea bargainingrosgcutor may, for example, provide leniency to a
defendant’s accomplices, withhold damaging infoiarafrom the court, influence the date for a
defendant’s trial or sentencing, arrange for amf#d@t to be sent to a particular correctional instin,
request that a defendant receive credit for tinmeesbwhile awaiting trial, agree to support a defamt’s
application for parole, attempt to have detainssmfother jurisdictions dismissed, arrange for secing
in a particular court or by a particular judge,\de@ immunity for uncharged crimes, or remain dil@hen
the prosecutor’'s recommendation might otherwisarifavorable (Alschuler, 1979).
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receiving a more lenient sentence thereby” (Padgett, 1985: 756). In entenc
recommendation plea bargaining, the prosecutor in exchange for a guilty plea
recommends a particular disposition to the judge, who then usually imposes theesentenc
recommended (Padgett, 1985: 756). In charge reduction plea bargaining or charge
bargaining, the prosecutor downgrades or dismisses charges in exchangalfgpéeg

to the reduced charge(s) (Padgett, 1985: 756).

According to the D.C. Superior Court Rules of Criminal Procedure, a defendant
may plead guilty, not guilty, or nolo contendé&t&he prosecutor and defense attorney or
the defendant may engage in discussions with a view toward reaching an agteaine
upon entering of a plea of guilty or nolo contendere to a charged offense or to arlesser
related offense, the prosecutor will do the following: (1) move for dismissahef ot
charges; (2) make a non-binding sentencing recommendation or agree not to oppose the
defendant’s request for a particular sentence or sentencing ranggagrde that a
specific sentence or sentencing range is the appropriate disposition as¢h@wech an
agreement would be binding on the Court once it accepts the agreement). The first type of
agreement is a charge bargaining agreement. The second and third agreemamts are f
of sentence bargaining. The third type of agreement, also known as a Rule 11(e)(1)(c)
agreement, is virtually nonexistent in the District of Columbia.

The overwhelming majority of defendants in the District of Columbia enter a plea
of “not guilty” at the preliminary hearing, and the case is scheduled forBaéleen the
preliminary hearing and trial, the prosecutor and the defense counsel typicmibean
plea negotiations and, if the parties reach a plea agreement, the defendasithigaor

her right to a trial and enters a plea of guilty to one or more chargescba$t@olumbia

®1 See D.C. Superior Court Rules of Criminal ProcedRule 11.
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Sentencing Commission Annual Report, 2006: 30). Plea bargaining in the District of
Columbia is generally an informal process. It can occur at any paantiaé charging
decision has been made or even before formal charges are brought (Davis, 2007: 45).
most cases, prosecutors make the plea bargaining decision early in the. grosesse
point after the defendant is presented with a copy of the charges, the prosetigor wil
the defendant know whether there is a plea offer and whether the defendant npist acce
the offer by a certain date. The offer often expires by the date of theipeglyrhearing.

If the offer is accepted, the preliminary hearing is waived and a datefas gt plea in
open court. In many cases, however, defense attorneys may negotiate a woatiriua

the preliminary hearing and an extension of time to accept the offer. Proseceitoos a
required to offer a plea bargain in every case. He or she does not have to justify the
decision to offer or decline a plea bargain to the judge, defense attorney, or atingne
than possibly the supervising prosecutor in her office (Davis, 2007: 45).

In the District of Columbia, judges do not participate in any way in plea
negotiations or in the agreement. With the exception of Rule 11(e)(1)(c) pleel,axbi
extremely rare, there can be no agreement as to what sentence the defdindmeive
for his or her plea. The plea agreement may be to one count of the charging document or
to more than one count. In some cases, the defendant may plead guilty to a reduced
charge included within one of the more serious charges of the indictment. F@iexam
an indictment for armed robbery with a gun, the prosecutor will typically cliaege
defendant with possession of a firearm during a crime of violence, carryinla pis
without a license, possession of an unregistered firearm and, if the gun was loaded,

unlawful possession of ammunition (District of Columbia Advisory Commission on
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Sentencing Annual Report, 1999: 10). Here, the defendant may be permitted to plead
guilty to a variety of scenarios including unarmed robbery, or to unarmed rcadoiery
carrying a pistol without a license. Plea agreements in the Distri@blumbia “come in
a wide variety of configurations and may benefit both sides for many difieasons”
(District of Columbia Advisory Commission on Sentencing Annual Report, 1999: 11). In
the District of Columbia, “[iJn general, the prosecution bargains for the criai
conviction, and the defendant bargains for the possibility of a reduced senterstett(Di
of Columbia Advisory Commission on Sentencing Annual Report, 1999: 11).

Davis (2007) provided a detailed example of the plea bargaining process with a
typical burglary case in the District of Columbia:

If the defendant is arrested for breaking into a private home and stealing a
number of items, he may be charged with several offenses. They may
include first-degree burglary, first-degree theft, and destruction of
property. If the prosecutor decides to make a plea offer, she has total
discretion to decide what the offer should be. There are no laws or rules
that dictate or even guide her decision. A typical plea offer in such a case
might be a guilty plea to second-degree burglary (a less serious type of
burglary that carries a lighter penalty than first-degree burglary) in
exchange for the prosecutor’s agreement to dismiss the other charges. If
the defendant was not detained after his arrest, the prosecutor also might
agree not to oppose him staying in the community after his guilty plea, or
even to support a sentence of probation at the sentencing hearing...A
different plea offer in the same case might involve a more favorable result
for the defendant than a plea to second-degree burglary. For example, the
prosecutor might offer a plea to attempted burglary, which is a
misdemeanor with a penalty of a year or less in jail. The prosecutor might
also offer a deal less attractive to the defendant—for example, a plea to the
first-degree burglary. Any of these offers might be sweetened by the
prosecutor’'s agreement to support the defendant’s release at the time of
the plea or to support probation or a reduced penalty at the sentencing
hearing (p. 46).

As with the charging decision, the prosecutor considers numerous factors when

evaluating a case for plea bargaining. McDonald et al. (1979) wrote thatydnysec
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focus primarily on “the big three factors”: seriousness of the offense, selssusthe
offender, and the strength of the case (p. 161). With regard to the seriousness of the
offense, prosecutors rarely offer plea bargains favorable to the defesuangé to
probationary sentences) in cases of serious crimes (Davis, 2007: 49). As to the
seriousness of the offender, a first offender is more likely to receive ageoeeous plea
offer than someone with a significant prior record (Davis, 2007: 47). All other things
being equal, the more serious the criminal, the stiffer the terms of the pig@nbar
(McDonald et al., 1979: 156). With respect to the strength of the case, attorneys beli
they are able to estimate the likelihood that if a case went to trial idwesiilt in a
conviction. A prosecutor’s decision of whether to plea bargain and what terms to offer is
influenced by this calculus (McDonald, 1979: 158).

Beyond the “big three factors,” there are other elements that contrilplesato
bargaining decisions. Attributes of the defendant may play a role such asxageacs,
marital status, social class, political or family connections, demeantamyhid
employment, drug use, alcohol use, psychiatric problems, physical health @oblem
military service, and length of local residence (McDonald et al., 1979: 161).
Characteristics of the victim may also affect plea bargaining inclubmgictim’s age,
sex, race, social class, demeanor, prior record of criminal deviant behavior, and
relationship with the defendant (McDonald et al., 1979: 161).

The prosecutor must also take into account many practical considerations when
deciding whether to plea bargain and what terms to offer. For instance, lthgnegs of
victims and other witnesses to testify at trial and pre-trial conferenegsfiect the

evaluation of a case (McDonald, et al., 1979: 161; Davis, 2007: 47). One of the most
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significant practical considerations may be the prosecutor’s caseloadh&testery

heavy caseloads and must make plea offers in the majority of their caseseibey

simply do not have the time and resources to go to trial in all of them (Davis, 2007: 46).
The prosecutor’s relationship with the defense attorney and the attorneyaticaptdr
honesty, willingness to go to trial, and competence at trial, are also congifadtors
(McDonald, et al., 1979: 160; Davis, 2007: 47). Another significant factor is the
defendant’ s willingness to cooperate with the prosecutor by providing informiaat

will assist in the prosecution of another defendant in exchange for a dismissal or
reduction of his own charges (Davis, 2007: 52).

As with the charging decision, the majority of empirical studies on the plea
bargaining process were conducted during the 1970s and 1980s. While this body of
research did not focus on prosecutorial decisions within sentencing guideliteesssys
and while its findings are mixed, it discusses important methodological appsofac
studying plea bargaining and its determinants. Bernstein, et al. (197 7)ocathpir
examined charge reductions for a sample of 1,435 criminal deferidais.authors
developed two measures of the favorability of charge reduction. The first wasarme

of the magnitude of the reduction relative to the absolute reduction pdssible second

%2 The study used a sample of defendants arraigredanvicted in a criminal (misdemeanor) court dgrin
a three-month period in a major metropolitan ait\Niew York State. This court processed upwardsvof t
thirds of all criminal cases including cases prased as felonies. The criminal court can only dsspof
cases in which the conviction charge is a misdemeanviolation; to convict a defendant of a felptiye
case must be waived to Supreme Court. The casbe sample represented all persons whose mostesever
charge at first court presentation was a seconkitor degree burglary or related offenses, a fsstond,

or third degree assault, a second or third degreddarceny, petit larceny, or a first, seconthad

degree robbery. The authors selected only thosndahts prosecuted for charges in one of these four
crime categories (burglary, assault, larceny, roflte limit the variability in crime categories dassess
how variation among those categories affected épeddent variables (Bernstein, et al., 1977: 372).

% This index was constructed by taking the changeeirerity of charge from prosecution to conviction
charge as the numerator, and the change in seeéiityarge from prosecution charge to the lowest
severity charge possible at conviction as the demator. Severity was coded in increasing severiynf

1-8 where 1 was a violation or unclassified misdamnoe, 2 was a B misdemeanor, 3 was an A
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was simply the severity of the charge for which the defendant was cah{gzrnstein,

et al., 1977: 365). The authors first studied defendants whose cases were disposed of at
their first court appearance and found that the largest effects were tgpé¢hef crime

for which the defendant was prosecuted. Defendants prosecuted for assautt®ieere

likely to receive a more favorable charge reduction than those prosecutedgtaryqur
robbery, or larcen$ Defendants prosecuted for burglary offenses were least likely to
receive a more favorable reduction. They also found that the age of deferffdants a

the favorability of charge reductions, with older defendants being more lé@pients

of favorable reduction. The sex and race of the defendants had no significant direct

effects (Bernstein, et al., 1977: 375). The authors also found that defendants for whom

misdemeanor, 4 was an E felony, 5 was a D felonya&a C felony, 7 was a B felony, and 8 was an A
felony. The letter codes and felony/misdemeanditiimn categories were in accordance with the
specifications of the New York Penal law code. &xample, if a defendant’'s most serious prosecution
charge (the charge at his/her first court presiemtptvas a C felony (e.g., second degree burgtaey)
severity code for that charge was a 6. If that niédet’'s most serious charge for which he or she was
convicted was an A misdemeanor (e.g., possessibargfar's tools) the severity code for that cotieit
charge was a 3. The difference of 3 (6 - 3) betwberprosecution charge and the conviction chamg w
the amount of reduction, i.e., the numerator. Téw@othinator was calculated by taking the difference
between the severity code of the prosecution ch@gjag the same example, 6) and the severity obde
the lowest charge for which the defendant couldeHasen convicted, i.e., a violation, which carees
severity code of 1. The difference here (6 - B.i$hus, for this sample defendant, the amouneédfiction
relative to the amount possible would be 3/5 or Ta® index ranged from O for defendants whose
conviction charge was identical to the charge fhicl they were prosecuted, to 1 for defendants ehos
reduction was equivalent to the total reductionsgiie (Bernstein, et al., 1977: 366).
% The authors attempted to explain this findingaiws:

Our conversations with court personnel suggestahatreason for the

leniency accorded those prosecuted for assaultseétye conception

that assaults are acts done in the “heat of theentimAs such, a

presumption of spontaneity undercuts a presumptigmmemeditation.

Since premeditation may be indicative of culpagilgiersons charged

with assault and other spontaneous crimes may e favorably

treated by the courts. Additionally, we observeat the overwhelming

majority of assault cases processed were alleghdve occurred

between friends and relatives. Since the court uadservation serves

a lower class catchment area, the victims of thesaults are lower-

class persons themselves. Thus, the leniency aaddodassault cases

may additionally reflect the courts’ adoption ofteeet-wise definition

of assaults as routine for the lower class cultilmereby reducing the

appropriateness of a more harsh societal resp&ssagtein, et al.,

1977: 374).
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this was a first arrest did least well on the charge reduction outcome defaledants

having prior arrests but no convictions did best. This appeared to support the contention
by Newman (1966) that more experienced defendants may fare better inguaations

due to their knowledge of the justice system (Bernstein, et al., 1977: 375).

Bernstein, et al. (1977) then examined the outcome for defendants whose cases
were not disposed of at their first court presentation and found that the favpatiitie
charge reduction for these defendants was not affected by the type of offénseage
of the defendant (Bernstein, et al., 1977: 375). They did, however, find that minorities
who pled guilty at this stage received less significant charge reductions. besalso
examined variables that reflected organizational constraints to explorédgodls of
the courts may affect charge reduction decisions. They suggested that the bal&rsf f
having a significant impact on charge alteration can be interpreted inderms
“organizational priorities (Bernstein, et al., 1977: 382). In sum, the authors found that
the favorability of the charge reduction outcome was partly explained biathses of
the defendant and bureaucratic constraints of the court.

Curran (1983) examined whether there were differences in treatment by gende

for four outcomes—negotiations, prosecution, conviction, and serfté@ceran found

% While the authors did not have direct measureggdinizational variables, they examined the efiéct

(a) prosecuting defendants for felony offensesp(byecuting defendants for resisting arrest, ahd (
defendant's release status pending case dispoditiey found that these variables had signific#fietces,
which could be accounted for by the court’'s neegrazess as many cases as possible and to mirtingize
court’'s expenditure of time and money (Bernsteirale 1977: 382).

% The negotiation outcome was measured with a dichots variable indicating whether there was a
charge or sentence negotiation. The prosecuticcomg was measured with a dichotomous variable
indicating whether a defendant was prosecuted.a@utt983) selected a sample of 60 females and 60
males for each of five years—1965, 1966, 1971, 1A 1976. The total number of cases used was 543
due to missing data (Curran, 1983: 45).
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that sex was not significantly related to negotiations, prosecution, or conviction.
Women were just as likely as men to be offered a plea, to be prosecuted osted arre
and to be convicted. At the sentencing level, however, sex did have a significeinbeffe
the outcome, with female defendants receiving more lenient dispositions than male
(Curran: 1983: 52). The findings suggested that the most important determining &ictor
these stages were not offender or offense related, but involved the evidergiagyhsof

the individual cases and organizational factors such as the criminal caseload or
idiosyncrasies of individual prosecutors and judges (Curran, 1983: 54).

Bishop and Frazier (1984) studied the relationship between gender and charge
reduction with a sample of 251 cases drawn from one judicial district in Ff8idee
charge reduction outcome was measured using two indices. The first wadea s
measure of the absolute amount of reduction. It was calculated by sulgtthetin
maximum sentence possible for all conviction offenses (in years of inegocgifrom

the maximum sentence possible for all charges listed in the charging iestrmitially

7 Males and females were compared in terms of eattome, controlling for relevant legal and nonlegal
variables. The legally relevant variables wereaaemess of the criminal act, the total number afnts,
and prior criminal history. The non-legal variableere the race, age, and occupational status of the
defendant.

% Data were collected in two stages. The first stagkided all cases adjudicated during a 12-month
period. The 229 cases drawn from this stage repred®0 percent of all the circuit court criminakes
processed during that year. (The remaining 10 peasist of cases in which all charges were dised
and those in which final adjudication had not tagéate by the end of the initial data collectiomipa).
Because the number of females in the initial samle too small for meaningful analysis, a secoadest
of data collection was implemented that providecdditional 80 female cases. Specifically, the pear
base sample was augmented to include all the fecaslkes processed over the next two-year periodeSin
they were exploring how women fared as compareddn in charge-reduction decisions, they excluded
from the sample those cases which were not resdihredgh guilty pleas, reducing the sample siz2%b.
They further refined the sample by excluding thosses where it was impossible for the defendant to
negotiate a reduction in the charges. These weasesda which the defendant was initially chargethwi
only one count of an offense. The final sample =ted of 250 cases, 178 involving males (71 pejcent
and 72 involving females (29 percent). The datevestlected primarily from presentence reports,civhi
included relevant charge-reduction information saslthe initial charge(s) filed by the prosecutud the
final charge(s) to which each defendant pled guitych presentence report also contained informatio
regarding a variety of potential control variablegy., race, age, prior arrest history, pretrildase status)
(Bishop and Frazier, 1984: 388).
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filed by the prosecutor. The sentence maximum for each charge was obtainéuefrom
Florida penal code (Bishop and Frazier, 1984: 389).

The second measure was an index of the magnitude of the charge reduction
received relative to the absolute reduction possible. The index was construckohdy t
the change in the severity of charges from prosecution to conviction as the numerator,
and the maximum change possible in the severity of charges as the denominator (Bishop
and Frazier, 1984: 389). This index was similar to one of the measures etpjoye
Bernstein et al. (1977) except that Bernstein et al. (1977) did not code senteao®s in t
of years of incarceration, utilizing instead an ordinal classificatberse in which
several classes of felony and misdemeanor crimes were assayeeidysscores ranging
from 1 to 8. Furthermore, Bernstein et al. (1977) did not consider multiple counts, scoring
only the severity of the defendant’s most serious charge at initial chaggihat
conviction (Bishop and Frazier, 1984: 389). Bishop and Frazier (1984) controlled for
numerous variables including the defendant’s race, age, number of prior arrests and
convictions, the amount of bond ordered at the initial appearance, the length of time that
each defendant was held in detention prior to conviction. They found no evidence that
there was differential treatment by gender in charge reduction.

Holmes, et al. (1987) took stock of the literature on charge bargaining atrthat ti
and concluded that “with few exceptions, our knowledge of charge reductions has been
gleaned from gualitative investigations of plea bargaining or self-repith®se
involved in plea negotiations” (p. 235). While this literature provided valuable insight,
Holmes, et al. (1987) wrote, it was unable to establish clear relationships bdteeen t

status attributes and case disposition of defendants. Holmes (1987) noted that the few
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guantitative studies that existed generally suggested that defendasvatébles “have
less influence than generally assumed, pointing to the greater effeaalbf felevant
variables and the mediating effects they have in the relationships betwetaiubke s
attributes and charge reductions” (p. 235).

In their own study, Holmes, et al. (1987) examined legal, status, and resource
determinants of charge reductions and the severity of final dispositionemafas
burglary and robbery in two jurisdictions. The data for the study were collected from
prosecutors’ case files in Delaware County, Pennsylvania and Pima Courbnarihe
authors operationalized charge reduction as a trichotomous variable, comprising no
reduction in level of initial indictment charge, reduction to a lesser felowlyreaduction
to a misdemeanor. They believed this measure improved on prior charge reduction
indices of Hagan (1975) and Curran (1983) by including more information about the
“actual degree of charge reduction, the most important consideration frotartdpant
of the defendant” (Holmes, et al., 1987: 240).

The authors analyzed several dependent variables in sequential ordeiirsthey f
examined the antecedents of legal resources (i.e., type of attorney aiadl n@letse),
which may have mitigated dispositional severity. These dependent variabéetherer
analyzed with respect to their effects on charge reductions. Firlathy tlae procedural
variables were assessed in regard to their impact on the severity ollhdidpositions.
The independent variables included the prior felony conviction record, the number of
charges filed, the type of most serious charge (robbery, residentiatyrghn-
residential burglary), whether the offense occurred at night, involved a weapon, or

resulted in physical harm to the victim, whether there was a record of posgivéress
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identification or a confessioli,employment statu,type of attorney, and pretrial release
status’*

The results of the study suggested that the effects of the status chsiestafr
defendants operated indirectly through their influence on access to legal essturc
Delaware County, black and unemployed defendants were less likely to be requt&sent
private counsel, the lack of which increased the likelihood of pretrial detention ame seve
final disposition. There were also indirect status effects in Pima Counggevemployed
and older defendants were more likely to obtain bail, which ultimately advantaged the
at final disposition. Race and ethnicity also had some unexpected effecttawaize
County, blacks received greater charge reductions than whites, and in Pima County
Mexican defendants received more favorable final dispositions (Holmes, A&

248). Thus, while there was some evidence that social status influenced theiaadfisi
private counsel and pretrial release, which tended to favor defendants at poaltohs,
there was no support for the expectation that charge reductions would be Bspecial
receptive to status influences (Holmes, et al., 1987: 233). The findings revealesenly
direct status effect and no indirect influences. Moreover, two of the thresticadii
significant race/ethnicity effects seemed to suggest that masvitere at an advantage

(Holmes, et al., 1987: 248).

%9 According to Holmes, et al. (1987), evidential sidierations were particularly relevant to charge
reductions, with the usual hypothesis suggestiagghosecutors are more willing to make concesision
weak cases (e.g., Rosett and Cressey, 1976; Mydrslagan, 1979). Moreover, such factors were also
thought to have potential influences in the allagabf legal resources. Judges may, for exampte, se
higher bail in cases involving strong evidence aiftgFinally, such factors might influence final
disposition severity (Holmes, et al., 1987: 240).

" The employment variable may influence allocatibtegal resources, charge reductions, and final
dispositions because it may be seen as an indichfature criminality (Holmes, et al., 1987: 240).

" Research suggested that retention of a privatenaty and release on bail generally contributemiace
favorable dispositions. Furthermore, such variablese important not only in their own right, butchese
they may mediate the effects of defendant statasackeristics on dispositional severity (Holmesalet
1987: 240).
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Holmes, et al. (1987) speculated that the general lack of status effects a charg
reductions may have been due to the bureaucratic nature of the judicial process, wher
decisions by prosecutors and defense attorneys, who are most concernedonatthlyff
disposing of cases, become highly routinized and relatively resistant tiegatifactors
(Holmes, et al., 1987: 248). They also theorized that their findings were a rethalt of
inability to control for biases in initial charging decisidhsf. prosecutors overcharged
initially, they may have ultimately had to accept pleas to lesser chioge black
defendants with the purpose of obtaining convictions (Holmes, et al., 1987: 249).

Noting that “the majority of research focusing on plea bargaining was conducted
in the 1970s and 1980s and has been relatively neglected in the past 25 years,” Ball
(2006) studied the relationship between offender characteristics and the pnosecut
decision to reduce the number of charges (p. 24B3ll (2006) hypothesized that race
and ethnicity, sex, age, and employment status of the offender had an effect on count
bargaining decisions in only the “borderline serious” cd5Bsll (2006) predicted that

for more serious cases, plea bargaining would be used to ensure a conviction for the

2 Concerning the effect of race on charge reduciiomelaware County, for example, it is significant
note that during the period under study the jucisdin was reportedly experiencing racial tensiod an
conflict. The related antagonism between the pare the black community may have thus been
accompanied by a tendency toward overcharging liéfekders. While the police officers file the firs
charges, the authors selected the initial prosechiarge as the base from which reductions wergeghu
because “they represented the formal charges tohwthe defendant must answer and because plea
negotiations generally occur after these charges haen filed” (Holmes, et al., 1987: 240).

3 Ball (2006) randomly selected a sample of 2,5%&sdrom a list of all offenders who were convicoéd
at least one felony in Chicago, lllinois 1993. Thamses where the defendant did not plead guilte we
eliminated.

" Because sentences in lllinois in 1993 were defineddeterminate classification scheme, thesepgrou
were defined as follows: most seridosluded Class X offenses, borderline serious ihetlClass 1
offenses, and least serionsluded Class 2, Class 3, and Class 4 offensesseTltlassifications were
determined based on the potential maximum punishrien the most serioudassification, the defendant
could likely face 30 years in prison. For the bolide seriouslassification, the defendant could likely
face 15 years, whereas offenders in the leastussiassification could only face a maximum of 7 years
(Ball, 2006: 249).
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prosecutor and reduce the severity of the sentence for the defense attorties |¢ast
serious cases, plea bargaining would be used to reduce caseloads for both parties
regardless of the defendant’s individual characteristics. Finally, in therlioedserious
cases, there would be more disagreement between the prosecutor and the defeege at
regarding the outcome of the case and, thus, there would be more explicit bargathing
genuine concessions (Ball, 2006: 246). Plea bargaining decisions would be clearly
determined by legally relevant factors in the lowest level and highesiievate
seriousness. It was also hypothesized that plea bargaining decisions wddccleatrly
determined by legally relevant factors and rely more on prosecutorial thedrethe
medium level of case seriousness. In particular, it was hypothesized thabibla
Hispanic, male, young, and unemployed offenders would be less likely to recaivata
reduction in the borderline serious cases than white female older offenders weho wer
employed at the time of the crime (Ball, 2006: 256).

The dependent variable in this study was the likelihood of receiving a count
reduction. For instance, if a defendant was initially charged with tlureent offenses
but was only convicted of one offense, then this defendant received a count reduction.
Cases with only one original charge were eliminated from the analysisA@®26: 249).
Because of low variability, the number of charges filed was recoded intb@atimous
measure—2 charges and 3 or more charges (Ball, 2006: 249). Ball (2006) did not find a
statistically significant relationship between offender charattesiand the likelihood of
receiving a count reduction. Thus, the hypothesis that offender characteifat the
decision to reduce the number of charges in the borderline serious cases was not

supported (Ball, 2006: 256).
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In a recent review of prior empirical studies of charging and chargeihiagga
Shermer and Johnson (forthcoming) concluded:
Collectively, prior research on prosecutorial decision-making in state
courts provides mixed and inconsistent evidence of social disparities in
punishment. In part, these sundry findings reflect the inherent diversity of
the samples and jurisdictions examined. Although this research provides a
number of important insights into the importance of the prosecutor in
criminal courts, much of it is dated, has been constrained to small sample
sizes, limited to particular offenses (e.g., burglary, robbery, or sexual
assault), or conducted in specific locales, often a single city or county
court. Small sample sizes result in low statistical power to detect
relationships and the focus on specific crimes and locales reduce
generalizability and risks localized, idiosyncratic research firsdfpg7).
Shermer and Johnson (forthcoming) examined (1) the influence of extralegal
offender characteristics in the charge reduction process and (2) thecgefthahcharge
reductions exert on final sentence outcomes in federal courts (Shermehasdn]
forthcoming: 3). Shermer and Johnson found that male offenders were about .68 times as
likely as female offenders to receive a charge redu&tidhey found no direct evidence,
however, of age- or race-graded differences in the likelihood of charge ceitti
With regard to type of offense, Shermer and Johnson found that property crimes
were more than twice as likely as violent crimes to receive charge icedyathile
immigration offenses were the least likely to receive charge reductionsoisy on
average, more serious crimes were associated with greater probdlwhbrge

reductions “in part perhaps because maximum penalties begin much higher for these

crimes” (p. 20). Finally, criminal history exerted no significant infeeenn charge

S They operationalized the charge reduction dependeiable as whether the statutory maximum was
reduced.

8 More specifically, they found that young, blackdeHispanic offenders were not any less likely doeh
their statutory maximum penalties reduced as dattair plea negotiation. When modeling the joint
impact of age, race and gender constellations, dgajn found few differences (Shermer and Johnson,
forthcoming: 20).
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reduction. The authors noted that this “unexpected result” was “consisteratueast
some prior research that finds the effect of prior offending is limited to the final
sentencing decision (Holmes et al., 1987)” (p. 20). Shermer and Johnson (2009)
concluded: “Overall, we find evidence that federal charge reductiongyargcsintly
influenced by the gender of the offender but not by their age, race, ethnicity, or
educational and family background” (p. 25).

Because the above results could not rule out the possibility that important charge
reduction disparities existed for at least some categories of Eritermer and Johnson
reestimated models of charge reduction that were disaggregatedrsedifpe. While
the authors found that legal predictors such as the severity of the offense and number of
filing charges exerted consistent influences across offense nategeveral
offender characteristics demonstrated offense-specific effentmgtance, the aggregate
gender finding discussed above appeared to be driven by violent and drug offenses:
violent crimes, male offenders were about one-third as likely to receivegechar
discount. For drug crimes, they were about one half as likely (p. 25). Shermer and
Johnson found that other characteristics also varied by offense type. Age, foreexampl
exerted a small positive effect only for immigration cases, and ratethnicity emerged
as strong predictors for weapons offenses, where black and Hispanic offeaders
about .70 times as likely to have their initial charges reduced (p. 25).

Shermer and Johnson concluded that their results offered “relatively little
support” for the contention that there are disparities associated with posdaitarge

reductions in the federal sentencing context (p. 27). There was no evidenarutigry

" Shermer and Jonson (2009) noted that prior reseaiggested “that racial inequalities in federal
punishments are greatest for drug crimes (Stefferemmg. Demuth, 2000)” and theoretical arguments
indicated that “charging disparities may be espggmonounced for violent and firearms offensgs.’ 25)
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offenders were less likely to receive charge reductions. Moreover, thenthethaicity

of the offender exerted no direct influences on charge reductions with blacksmachil
offenders being no less likely to have their charges reduced than whites (ph#&). W
males were significantly less likely than females to have theialimiiarges reduced, the
authors warned that these effects “may also reflect important gefifeéeemntes in
offending and victimization patterns not adequately captured by our measufenseof
severity” (p. 28)2 Finally, Shermer and Johnson found that the influence of offender
characteristics at times varied across offense type. Males wéieiiaaly unlikely to be
given charge reductions for drug and violent crimes and black and Hispanic offenders
were disadvantaged in charging decisions for weapons offenses (p. 28).

Turning to their second research question, Shermer and Johnson investigated the
influence of charge reductions on final sentence lengths. They found “convincing
support” for the expectation that charge reductions would be associated with both the
presumptive sentencing recommendation in the Federal Sentencing Guidetrasigri
the final sentence length: “Net of other factors, receiving a charge i@doctiaverage
reduced recommended sentences by 23% and actual sentences by 19%” (p. 29). Once the
presumptive sentence was accounted for, however, they found that initial charge
reductions exerted no additional influence on judicial sentencing decisions (p. 29).

Shermer and Johnson concluded:

8 They authors explained:
Female crime tends to be less severe in its corsegs (e.g., less serious victim injury)
and female offenders are more likely to have unigjatories of victimization as well as
special family circumstances that may serve togaié their culpability (Chesney-Lind,
1997; Daly, 1994; Steffensmeier & Allan, 1996). bitfinately, we lack detailed data on
additional measures necessary to investigate Hieg@ative explanations. Future
research is therefore needed to better explaiorderlying causes of the gender gap in
prosecution, particularly for violent and drug ceisnwhere these differences are most
pronounced.

70



Overall, these results indicate that charge reductions signifraachlice

the length of incarceration for federal offenders because they shift their
relative placement within the federal sentencing guidelines, but compared
to offenders within the same guidelines cells, charge reductions are not
associated with differential punishment (p. 28).

The Link Between Charging and Plea Bargaining

Plea bargaining is best understood, not as an isolated decision by ecess*
that includes a number of decisions” beginning immediately after arregtanchn lead
to a number of different outcomes (Walker, 1993: 86). Plea bargaining is “not really a
decisionpoint at all. It is not a single decision that can be isolated and subjected to formal
controls. Instead, it involves a series of decisions, over a period of time, bgmtiffe
officials” including the police and the prosecutor (Walker, 1993: 86).

One of the most important decisions affecting the plea bargaining process is the
charging decision. Plea bargaining opponents object to the practice of “overgharg
(McDonald, 1979; Alschuler, 1978). Prosecutors may decline to bring charges, bying onl
charges that they believe they can prove, or overcharge by convincinglgugsato
indict a defendant for more and greater charges than they can prove beysuwhabiea
doubt at the trial stage (Davis, 2007: 23). Overcharging can be defined as the practice of

charging a defendant with the highest number and degree of charges that itdy lp@ss

" The authors noted that the conclusion that chaegections affect sentencing but are unaffected by
offender race is consistent with previous work eixamg prosecutorial influences in punishment (Hagan
1974) and with research examining the hydraulipldisement of discretion to prosecutors (Miethe, 7198
Wooldredge & Griffin, 2005). They also offered tanenportant caveats. First, their study only exadin
reduction in charges and was therefore unableptuca potentially important differences in init@iarge
severity or in other prosecutorial decisions ofsamuence such as the imposition (or avoidance) of
mandatory minimums. Second, their measure of chadjection—whether the statutory maximum was
lowered--provided a conservative estimate of prote@l charge bargaining that, while still imparta
failed to capture more subtle types of prosecutbasgaining. Charge reductions that did not alter
statutory maxima were unobserved in their analgsigere other types of plea negotiation such ds fac
bargaining and guidelines stipulations. Finally #uthors were unable to study the effect of some
potentially important omitted variables includingasures of evidentiary strength, inter-organization
relationships among the different court actors, affiehder and victim characteristics such as vidtijary,
socioeconomic and family status, and prior histdgvictimization and substance abuse (p. 29).
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supported by the available evidence. It involves “tacking on” additional chardgekeiia

know they cannot prove beyond a reasonable doubt or that they can technically prove but
are inconsistent with the legislative intent or otherwise inappropriategR2@07: 31).

It is called “overcharging,” not to suggest anything illegal but to convey the notion of
“overkill” (McDonald, 1979: 39). The charges are higher than anyone expects the
defendant to be convicted of or punished for given the usual local practice forlgimilar
situated offenders. Overcharging allows the prosecutor to reduce chartymgst neally

giving anything away (McDonald, 1979: 39).

Hagan (1975) found that offenders with a higher number of charges were more
likely to experience charge alterations, which “supports a hypothesisfttaders often
may be systematically ‘over-charged’ in anticipation of ‘reward$ie distributed later
in the bargaining process” (p. 544). Holmes, et al. (1987) pointed out that statistical
models of charge bargaining may be misspecified by virtue of the inabilityntrol for
biases affecting initial charging decisions. In one of the jurisdictiortseafstudy, they
noted that black offenders may have been overcharged initially. If so, prosecutors may
have ultimately had to accept pleas to lesser charges from black defemdhiwdat
would appear to be an advantage at the point of charge negotiations may audicetg i
efforts to establish charges more amenable to prosecution” (p.249). As dis@arised e
Ball (2006) did not find a statistically significant relationship between offender
characteristics and the likelihood of receiving a charge reduction. Ball (266fd
several warnings, however, including the fact that the study could not considergossibl
prosecutorial overcharging. As Ball (2006) wrote, “Without knowing the real eegdef

the case, it is unclear as to whether an offender received a true plea barghether
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the guilty plea was a result of a markup during the initial charging phasearities
may be masked because certain groups of offenders may have received a markup
reduction as opposed to a true reduction” (p. 257).

Researchers have found that there is a relationship between the charginogfpoli
the prosecutor’s office and charge bargaining. The charging policy dffgtishe rate of
charge bargaining and the extent or magnitude of charge reduction. Boland €tnd For
(1985), for instance, analyzed data covering 14 state and local jurisditéadsound
that prosecutors’ offices with more selective charging policies madtaejection rates
were more inclined to take cases to trial. In jurisdictions with a screanshgharging
policy based on the more stringent trial standard of “guilt beyond a reasonable doubt”
rather than the minimum legal standard of “probable cause,” the prosecutensore
likely to insist that defendants plead to the top charge or go to trial (Boland and Fors
1985: 11). In these jurisdictions, the majority of defendants pled guilty to the tapecha
and did not receive a charge reduction. While some jurisdictions had a criaseal c
processing policy “designed to weed out all but highly convictable arrests bedgrare
filed in court, to limit plea bargaining on those that are filed, and to bring caes t
routinely whenever the defendant does not plead as charged,” others tendeébd “ac
arrests at a higher rate, engage more often in plea negotiation, and obtain more

incarcerations (especially more short-term jail sentences) pst'gpe12)%*

8 The data were obtained from the Prosecutor’s Mamegt Information System (PROMIS).

8 Boland and Forst warned, however, that there neagtber forms of concessions such as sentence
bargaining, or there may be take-it-or leave inglelicies, where charge reductions are not allowedess
evidence deteriorates. They wrote, “In many judidns charge reductions represent and unknown
mixture of evidence weaknesses and concessiongrebese mix is difficult to establish analytically
because of limitations in measuring the qualitgwtience for each charge in each case” (Boland and
Forst, 1985: 12).
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LaFree(1985) studied the relationship between the prosecutorial chargy pol
and charge bargaining in three “high control jurisdictions” (HCJs) and three “lowoktont
jurisdictions (LCJs). The HCJs-- El Paso, New Orleans, and Seattle-dwficsp
guidelines for prosecutorial decision making, specialized screening presednd
internal review of the decisionmaking of assistant prosecutors. In El Pasustéorae,
the chief prosecutor instituted stringent screening procedures and prohibitdthegey ¢
bargaining once formal charges were filed. He assigned experieiatedttrneys to a
screening unit and instructed them only to accept “strong, triable casessatdharges
so that they accurately reflected the facts of the case and the lakre@, 1985: 294).

In the three LCJs--Pima County (Tucson), Arizona; Norfolk, Virginia; andweale

County, Pennsylvania--the lead prosecutors used minimal felony screeromgdall

relatively unsupervised discretion by line prosecutors in making chargaigi@hs, and

allowed assistants to negotiate plea bargains without formal review pragedure

According to LaFree (1985), the importance of these organizational differesece

revealed by the data on the mean number of counts and charge seriousness for defendants

at arraignment and conviction:
Defendants were charged with fewer counts and received less charge
reduction in the jurisdictions that maintained stricter controls over plea
bargaining (the HCJs) than in the jurisdictions with fewer restrictions on
plea bargaining (the LCJs). The mean number of arraignment charges for
the LCJs is over three times greater than the mean for the HCJs. In El
Paso, the jurisdiction with the most stringent controls on plea bargaining,
defendants were convicted of nearly as many charges as the number on
which they were arraignedCharge Reductions were greater for the LCJs
than the HCJs. The difference between Arraignment and Conviction
charges in Norfolk, the jurisdiction with the highest mean Charge
Reduction, was 13 times greater than the difference between Arraignment

and Conviction charges in El Paso, the jurisdiction with the lowest mean
Charge Reduction. Overall, differences between average Arraignment and
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Conviction charges were three times greater in the LCJs than the HCJs (p.
294).

The data, LaFree (1985) wrote, supported the argument of plea bargainag criti
that prosecutors overcharge in order to provide leverage to obtain guilty plEeee La
(1985) then examined how the outcomes and determinants of guilty pleas and trials
differed in the high and low control jurisdictions. He concluded that, not only did tighter
controls on plea bargaining in HCJs appear to reduce the practice of overcharging, but
prosecutors in these jurisdictions “also appear to have succeeded in tightening the fi
between case characteristics and sentence severity” (p. 307). Whilsttpedokctors of
sentence severity were similar in the two types of jurisdictions, sentetooen®s in the
LCJs depended more on factors other than those included in the study. According to
LaFree (1985), “Given the wide range of independent variables in the analydieand t
fact that these variables were relatively successful at preglsgntencing outcomes in
the HCJs, it seems likely that decision making in the LCJs was simplyidnasgncratic
than in the HCJs and thus less dependent on measures of evidence and case seriousness”
(p. 307).

Wright and Miller (2002) argued that prosecutors’ offices should adopt a “hard
screening” policy that encompasses a “far more structured and reasorggdsehection
process than is typical in most prosecutors’ offices” (p. 31). Under such a podicy, t
prosecutor's office would make an early and careful assessment of eaafdcdsmand
that police provide sufficient information before the initial charge is filed.prbsecutor
would also file only “appropriate” charges, i.e., those that the office “would-agne
want to result in a criminal conviction and sanction,” that “reflect reasoablyrately

what actually occurred,” and that the prosecutor “can very likely prove in court” (p.32).
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The prosecutor’s office would also severely restrict all plea bargairanggydarly

charge bargaining, which would be made possible by the hard screening prowdhs. Fi
such a prosecutorial screening policy would include “sufficient training, oVveysind
other internal enforcement mechanisms to ensure reasonable uniformitygmglzard
relatively few changes to charges after they have been filed” (p. 32).

While such a policy would likely produce a small increase in the number of trials,
the more substantial change would be an increase in the number of “open” pleas--
defendants pleading guilty as charged without any prior negotiated agreeithethiew
prosecutor (Wright and Miller, 2002: 33). While some form of implicit plea bargginin
(i.e., sentence bargaining) may occur under such a system, Wright and Miller (2002)
argued that it would be more attractive than a system where negotiated ptianipate
because of the dishonesty and inaccessibility of negotiated plea bagdainin

Wright and Miller (2002) analyzed data of the New Orleans District Atytsne
Office, which has emphasized early screening of cases and has atiseelyraged any
changes of criminal charges as a result of negotiations after the chaegéed for the
past three decades. They found that a prosecutor can indeed invest signgmantese
in early evaluation of cases and maintain this practice over the long run. Bdezese

was a relatively high level of declination (refusal to prosecute aftgraiee recommend

82 plea bargaining, Wright and Miller (2002) wrote dishonest because the “offense of conviction does
not match either the charges the state filed ordhéty of the offender’s behavior. A “particubanthoxious
form of dishonesty is overcharging by prosecutbesfiling of charges with the expectation that delfents
will trade excess charges for a guilty plea. Thhklipun general, and victims in particular, loséhan a
system where the primary goal is processing ande¢hendary goal is justice” (p.33). Defendants and
defense attorneys also consider bargaining forspleée dishonest and develop the “cynical belliaf t
they have received some undeserved favorable tepatoecause of a skillful defense lawyer or a sfapp
harried prosecutor” (p.33). Defense attorneys Bteays driven by bargains “believe that they must
convince most of their clients-even innocent defents-to accept lesser punishments to avoid a sfzdta
risk of much greater punishment” (p.33). Profes$@rgyht and Miller favor sentencing bargaining over
charge bargaining because sentence bargainingecimited by legislatures in changing sentencing
ranges, and conceivably could be vetoed by thegudg
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charges), and a policy discouraging reductions in charges, there were \&ofe
negotiated pleas, slightly higher rates of trial, and notably higher satgpen guilty
pleas than in most jurisdictions (Wright and Miller, 2002: 34). Wright and MRI@d2)
conclude with this recommendation:

[T]his study calls on prosecutors to appreciate the link between screening
and negotiated guilty pleas, and to use screening devices with the explicit
goal of lowering the number of plea bargains...The explicit connection
between screening and plea bargains should be a regular part of a
prosecutor’s self- assessment and public explanations for charging and
trial decisions. The screening/bargaining tradeoff should also become part
of the public, political dialogue about the justice system, especially at
election time. The interesting public question should not be the
“conviction rate,” but rather the “as charged conviction rate.” This rate
could be expressed as a simple ratio. The higher the ratio of “as charged
convictions” to “convictions,” the more readily a prosecutor should be
praised and reelected. A ratio near one-where most convictions are “as
charged,” whether they result from guilty pleas or trials-is the basbs$ig

a healthy, honest, and tough system (p. 35).

Theoretical Perspectives on Prosecutorial Decision-M aking

Uncertainty Avoidance

Albonetti (1987) introduced the “uncertainty avoidance” perspective to explain
the prosecutor’s decision whether to charge offenders at the inigal stéelony
screening. She estimated the net effects on the probability of prosecutiort of a se
variables including offense-related variables, the evidentiary strentiie obse, and the
defendant-victim relationship. Albonetti hypothesized that case informaticating
increased uncertainty in obtaining a conviction at trial will decrease obalpitity of
prosecution (Albonetti, 1987: 295). Her analysis revealed that the decision bewteet
prosecute was made with a “generalized preference for avoiding unggttant that

uncertainty emerged from “stereotypical perceptions of cause andrefsgainships
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between successful case prosecution and containments thereof” (Albonetti, 1987: 311).
For instance, while uncertainty about successful prosecution was signifiezhibed
with the introduction of certain legally relevant evidence, concerns over witness
management, victim credibility, and defendant/victim relationship weralegal
sources of uncertainty that exerted a negative effect on the decision to osecut
(Albonetti, 1987: 311).

Albonetti and Hepburn (1996) joined the uncertainty avoidance perspective with
“causal attribution,” “etiology of bias,” and labeling theories to arguepiesecutors
make attributions from stereotypes based on ascribed characteristicsrafaae$ to
reduce uncertainty. They explored the tenets of these theories as tieenhan
uncertainty avoidance perspective on the prosecutors’ decisions to divert felgny dru
defendants from criminal prosecution and into a drug treatment program (Allzoeetti
Hepburn, 1996: 64). According to Albonetti and Hepburn (1996), both the etiology of
bias perspective and the labeling perspective suggested that males comparedes,
minority members compared to nonminority members, and older offenders compared to
younger offenders were more likely to by “typed as deviant, more likddg fmerceived
as possessing a deviant moral character, and more likely to be assess@tyanha
uncertain outcome if diverted from prosecution to treatment” (p 67). Therefoye, the
suggested that these ascribed traits--male, minority membership, and demgware
linked to a low likelihood of rehabilitation and, thus, were expected to reduce
significantly the likelihood that the prosecutor would defer a defendant froseqution
into treatment (Albonetti and Hepburn, 1996: 67). They estimated main effects and

interaction effects of defendant ascribed status and achieved status on ith@olikef
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diversion from prosecution to drug treatment, and their findings indicated partial tsuppor
for their hypotheses.

Focal Concerns Theory

The “focal concerns theory” is “the leading theoretical petspgecused to
examine discretionary decision-making in sentencing” (Oneill, 28D8Fhis theory was
first proposed by Steffensmeier, et al. (1998) to frame hypothhegasding the effects of
race, gender, and age pmiicial sentencing decisioffs.They posited that three “focal
concerns” influence “judges and other criminal justice actorsfeaching sentencing
decisions (p. 766). The three focal concerns were “the offendamsellorthiness and
the degree of harm caused the victim, protection of the community, acticpl
implications of sentencing decisions” (p.766).

According to Steffensmeier, et al. (1998), the first focal concern,
blameworthiness, is ordinarily associated with the just deserts philosopbpishment
where the severity of the sentence increases with the culpability of dreddef and the
harm caused by the offense. The second factor, protection of the communitylytypical
focuses on incapacitation and deterrence. Steffensmeier, et al. (1998) drevooetids
(1991) argument that sentencing is an “arena of bounded rationality wherectorst a
particularly judges, confront the goal of protecting the public and preventintvisci
in the context of high uncertainty about offenders’ future behavior” (p. 766). Under this

perspective, predictions about offender dangerousness (i.e., the risk of redidnasm

8 Steffensmeier, et al. (1998) analyzed sentenaingomes in Pennsylvania and found that: (1) young
black males were sentenced more harshly than &y gtoup, (2) race was most influential in the
sentencing of younger rather than older malesgh@)nfluence of age on sentencing was greater gmon
males than females, and (4) the main effects &, rgender, and age were more modest compared to the
very large differences in sentencing outcomes aaedain age-race-gender combinations (p. 763sé@h
findings, they wrote, demonstrated “the importaoteonsidering the joint effects of race, gended age
on sentencing, and of using interactive rather tdditive models” (p. 763).
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based on “attributions” predicated on factors such as “the nature of the o&fanse (
violent or property),” “the offender’s criminal history,” “the facts bétcrime such as use
of a weapon,” and the “characteristics of the offender such as drug dependency,
education, employment, or family history” ( p. 766). The third focal concern,tipahc
constraints and consequences,” consist of both organizational and individual facets.
Organizational concerns include maintaining “working relationships among courtroom
actors,” “ensuring the stable flow of cases,” and “being sensitive tbdadsstate
correctional crowding and resources” (p.767). Practical consequencesnativitial
level include concerns about the offender’s “ability to do time,” health condifpieiad
needs, and the disruption of ties to children and other family members (p.767).
Because the three focal concerns and their interplay are highly complex, and
because judges rarely have sufficient information about the case or the defengant, the
develop a “perceptual shorthand” to make determinations such as who is dangerous and
who is not. This shorthand is “linked to race, gender, and age attributions” (%.767).

Steffensmeier, et al., (1998) concluded that their statistical and quafitéiintngs were

8 Steffensmeier, et al., (1998) explained:
[O]ne might expect that judges, both as citizersanelected officials, may share in the
general stereotyping predominant in the commuiaityt that racial (as well as age and
gender) attributions will intertwine with the foaancerns...to influence judges in
deciding whether to incarcerate an offender andethgth of the incarceration. Our main
premise is that race, age, and gender will intexagtfluence sentencing because of
images or attributions relating these statusesemmibership in social groups thought to
be dangerous and crime prone (see Albonetti, 19918 attributions may become
informal norms, routines, and guides as mechanismsduce uncertainty in sentencing
(Farrell and Holmes, 1991) (p. 768).
% Steffensmeier, et al., 1998 collected qualitatiaéa on sentencing decisions including intervievtl w
samples of judges. Their findings reinforced the@al concerns theory of sentencing. The found, for
instance, that women and older offenders were défas less dangerous and lesser risks to the coitymun
compared to younger black males. Also, the blamthiress of women and older offenders was more
often mitigated by prospects of being victimizedrtiselves, drug or alcohol problems, or psycholdgica
disorders (p. 786). They also found that womenaddr offenders were seen as potentially presenting
greater costs and problems for the correctionaesysn terms of health care and child welfare.
Additionally, women and older offenders were seehaving more community ties, more likely to be
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consistent with their proposed “focal concerns” framework that judges “maikeitdins
regarding blameworthiness, dangerousness, recidivism risk, and practicatatigaal
consequences” based mostly on legally relevant information such as offienseon
record, but also “partly on the basis of attributions based on such defendant
characteristics as race, gender, or age as they relate to the foeahsafcsentencing”
(p.788).

A handful of scholars have applied the focal concerns perspective to prosecutorial
decision-making. Spohn and Holleran (2001), for example, used the perspective to
analyze charging decisions. They noted that the focal concerns that gnsdeytors’
charging decisions are similar, but not identical to those guiding judiciahsarge
decisions. While prosecutors consider the seriousness of the offense, theotibgree
to the victim, and the culpability of the suspect when filing charges, they take into
account a different set of “practical constraints and consequences” than jUclgegh
prosecutors are also concerned about maintaining relationships with otherrsefithe
courtroom workgroup, they focus on the likelihood of conviction rather than the social
costs of punishment. They must predict how the victim, the suspect, and the incident will
be viewed and evaluated by the judge and jurors at later phases of thel gustice
process (Spohn and Holleran, 2001: 208). Because these predictions are uncertain,
prosecutors also develop a “perceptual shorthand” that incorporates fteseuityeal
crimes and credible victims. Consequently, they consider, not only the legallgntelev

factors, but also the “background, character, and behavior of the victim, the relationshi

supporting a family, and more likely to have steadployment. Young black males, conversely, were
seen as lacking such social bonds (p. 787).
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between the suspect and the victim, and the willingness of the victim to coopeitate a
case moves forward” (Spohn and Holleran, 2001: 208).

Ulmer, et al. (2007) proposed that the focal concerns theory be used as a
“heuristic framework to integrate and organize the propositions from various other
theories that are compatible in principle with focal concerns but that are perhaps
incomplete explanations of punishment decision-making on their own” (p. 431). They
used the focal concerns perspective to guide their examination of prosdagoisions
to apply mandatory minimum penalties because it was “congruent with and builds on the
themes of uncertainty reduction and causal attribution in Albonetti’'s wahbacause it
can integrate themes of organizational efficiency and racial threstlb. 431).

Ulmer, et al. (2007) reviewed Albonetti’'s (1987) uncertainty avoidaaasét
attribution theory and argued that “attributions of offender chardxzsed on his or her
behavior, history and social statuses, and situational assessmprastwfal constraints
or consequences” affect the interpretation of defendants in tértihhe focal concerns (p.
432). They then discussed two practical constraints—organizationeierety and
conviction certainty. Courtroom actors, particularly prosecutahkie processing cases
efficiently. Convictions are viewed as a measure of prosecutorialieéieess, and guilty
pleas are a method for increasing the conviction rate (p. 433).rUina&. (2007) found
that prosecutors often value getting a relatively certain coomicver seeing eligible
offenders receive mandatory penalties. They often trade severit certainty of
punishment, a scenario consistent with Albonetti’'s (1987) uncertaintgaace theory

(p. 433)%

8 Numerous other scholars have also argued thatiosrof conviction is more important for proseasto
than severity of sentence (Padgett, 1985: 762; Bhdb79: 375).
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Ulmer, et al. (2007) suggested that the focal concerns perspects/eals@m
compatible with the notion of “racial threat.” They cited a widage of research
suggesting that blacks and Hispanics “tend to be objects of éeian and may be seen as
particularly threatening” (p. 434). They reviewed research findhng “anti-black
criminal stereotypes and fear of black crime were assatiatith support for more
punitive criminal justice policies” (p. 434). They further noted tih&tre is a sizeable
literature showing that females are often seen as “lesseltarthy, less dangerous, and
more amenable to rehabilitation and often present practical preli@nthe criminal
justice system (e.g., if they have children)” (p. 435). Becahsepteponderance of
research shows that women are typically sentenced more lgnteah men, they
expected women to receive mandatory minimums less often thafl’ rémer, et al.
(2007) concluded:

Our findings suggest that the focal concerns perspective is fal use
heuristic for prosecutorial decision criteria regarding sengnaiitcomes,
just as prior research shows it to be useful for conceptualimigigl
discretion. We argue that legally relevant factors, case mioges
concerns (i.e., rewardinguilty pleas), and social statuses (i.e., gender,
ethnicity, and age) shapeosecutors’ perceptions of blameworthiness and
community protectiorand thus their decisions to apply mandatories. In
addition, the social contexts surrounding courts (e.g., violent criras, rat
percentage Black) mightshape prosecutors’ perceptions of both
community protection and practicalconstraints (e.g., political
ramifications of seeking or not seeking mandatdieesertain offenders)
(p. 452).

While noting that the majority of research had provided at el support for

focal concerns theory, Hartley et al. (2007) discussed some wiiajts theoretical and

methodological shortcomings. First, “because the focal concernsytlteks serious

8 They noted that Miethe (1987) found that malesewtarged with more severe offenses and received
less favorable sentence bargains from prosecutarswomen. Furthermore, Alozie and Johnston (2000)
found that female drug arrestees were more likelyet diverted by prosecutors into alternative paotg
and that race and ethnicity interacted with gemisuch decisions (Ulmer, et al. 2007: 435).
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theoretical development by criminologists, there is not an ek{iesis or an established
set of propositions that support this theoretical framework” (p. 62hdR researchers
follow “a set of established concepts which only offer suggestiorte #se variables
which can measure particular concepts” (p. 62). Second, the confd¢pesperspective
are still “relatively unexplored” and “contain interrelatediables” (p. 62). Hartley, et al.
(2007) cited the example of criminal history, which can be used axlmator of both
the blameworthiness and community protection concepts. If one measures suichizal
history can be used as an indicator for two concepts, then ittisytenly important to
know the precise relationship between the two concepts, which hasemosigéciently
explained by the theory.
A third shortcoming is that the majority of research testhgy focal concerns
theory uses secondary data from the Pennsylvania Sentencing €omnwhich limits
the generalizability of results and the number of variablesctrabe included in analytic
models. The focal concerns concepts, therefore, have not been fullyi@pized in
prior research. The concept of practical constraints and consegubasebeen an
especially “untapped feature” of this theoretical perspecfwe 62). The primary
variables used to measure it has been whether or not the defendagiftie the court’s
number of cases, and the size of the court. This lack of measuréeaees an empirical
hole” in the perspective (p. 62). In short, Hartley, et al. (2007) wrote:
The current research suggests that the focal concerns theory is not a theory
at all. It has no set of testable propositions; most hypotheses that have
been derived from this work have been extended over time. The primary
concepts of this perspective are also underdeveloped. Different concepts
can actually contain the same variables. Because of this, and the fact that
focal concerns theorists do not allude to how these concepts fit together,

except in a “complex interaction,” aspiring focal concerns empiricists a
left to their own devices in testing extended analytic models. At this point,
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the “focal concerns theory” is no such thing; it is merely a perspective.
Criticism aside, the focal concerns perspective does appear to be a very
logical and effective way in which to test sentencing outcomes (p.73).

Court Community Perspective

While quantitative research on prosecutorial decision-making is often gunde
perspectives such as “perceptual shorthand,” “uncertainty avoidance,” aad “foc
concerns,” a second type of research is ethnographic research of “connticibies,”
which focuses more on the dynamics of case processing rather than aewualtcames
(Woolredge and Thistlewaite, 2004: 419). Ulmer (1997) reviewed the studies carried out
by Eisenstein and Jacob (1977), Nardulli et al. (1988), Eisenstein et al. (1988), and
Flemming et al. (1992), who proposed the court community framework. According to
Ulmer (1997), there are four notable features of the perspective, the firstobf iz/tihe
metaphor of courts as communities based on local legal culture, members’ shared
workplace, and interdependencies between key sponsoring agencies (prosecig®y’s off
bench, defense bar)” (UImer, 1997: 13).

The second aspect of the court community framework highlighted meruUl
(1997) is “an emphasis on interorganizational relations between sponagenges, not
only in terms of formal bases of authority but also the informal gases by which
agencies and their representatives exert influence in courtroongnagkstrategies and
case outcomes” (Ulmer, 1997: 13). The third element is the “ddtaittention to the
guilty plea and sentencing process as the core organizationdiesof courts” (Ulmer,
1997: 13). The final aspect is the attention to “going rates,” whietfiaformal norms

concerning routine charges, plea agreement terms, and sentences, (U997: 13).
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Woolredge and Thistlewaite (2004) reviewed the court communityatiter and
described the “going rates” aspect more specifically:

Studies of court communities describe organizational and political
influences on how attorneys and judges (“courtroom workgroups”)
process large-volume cases within particular jurisdictions (Eisenstein and
Jacob, 1977; Nardulli et al., 1988; Sudnow, 1965). These cases must be
moved quickly through the courts to moderate caseloads, and attorneys in
some jurisdictions therefore informally establish “going rates” (Etséns

and Jacob, 1977) to accompany guilty pleas (see also Flemming et al.,
1992; Emerson, 1983; Nardulli et al., 1988; Ulmer, 1997). These involve
charge and or sentence recommendations that are often less severe than
those formally recommended by law. Defendants may therefore plead
guilty rather than take their chances at trial, saving the state bothartiine
money. Very little negotiation actually takes place in these circum&ance
which also saves valuable time, because the charges and sentences
accompanying guilty pleas are most often understood (referred to by
Nardulli et al., 1988, as “consensus mode” guilty pleas) (Woolredge and
Thistlewaite, 2004: 423).

The Effect of Sentencing Guidelines on Prosecutor Decisions

Having reviewed the major theoretical perspectives governingequtial
decision-making in general, this section discusses theoriesifgcspecifically on the
effect of structured sentencing reforms on prosecutorial prachespite the theoretical
and practical importance of the hydraulic displacement theslatitxy little theory has
been advanced that can provide specific hypotheses about tharbkelgt of changes to
sentencing laws” (Engen and Steen, 2000: 1363). As discussed, édrtittte (1987)
argued that, even if sentencing guidelines or similar reforrhsbiexsome backward
transference of discretion to prosecutors, it is not necessard that prosecutors will
use this greater discretion.

McCoy (1984) speculated that hydraulic displacement may not ateach
actor, including judges, “still retains some measure of discraty power” (p. 256).

Miethe (1987) offered several reasons why the implementatioandérscing guidelines
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may not affect prosecutorial practices. First, he theorizatsocial control mechanisms
may limit the abuses of prosecutorial discretion in charging and plgaibiaug practices.
For instance, there may be informal policies concerning chaigmdgplea bargaining
practices that may diminish the likelihood of major adjustmentplé bargaining
practices after imposition of sentencing guidelines (Miethe, 1BB#). Second, because
prosecutors may perceive the development of sentencing guideliaesiasial step in
controlling decisions, they may limit excessive use of theirréiign (Miethe, 1987:
174). Third, prosecutors’ use of discretion may be constrained byngor&lationships
with others in the court community (Miethe, 1987: 157). Membership indbgroom
“workgroup” and shared norms about the appropriate penalties farutaricrimes may
“minimize individual interests and thwart efforts by prosecutorsxercise their greater
discretionary power” (Miethe, 1987: 174).

Finally, most structured sentencing schemes retain someiajudientencing
discretion in the form of wide sentence ranges and adequate rdasotspartures
(Miethe, 1987: 174). With respect to this point, Frase (1999) similawted, in a
“properly balanced guidelines system” with “reasonable sentsacerity levels,” in
which courts retain substantial sentencing discretion due to brodeéligas ranges,
limited appellate scrutiny, and/or flexible departure powers, ‘itare that prosecutorial
decisions will produce sentences which judges strongly disapprovateypbwerless to
prevent” (p. 69). In such systems, there is generally an absence of widespregdaints,
which is a sign that a major changes in prosecutorial pradtasesnot occurred after the

guidelines (p. 69). As discussed earlier, the voluntary nature of ligesleand the
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descriptive, rather than normative approach, should also minimizpoggbility of a
hydraulic displacement (Miethe, 1987: 157).

Tonry and Coffee (1987) speculated about the possible effect of the Minnesota
Sentencing Guidelines on prosecutorial behavior. They cautioned againsedpersgy
statement that sentencing guidelines increase prosecutorial power toudyseeas
and discussed other prosecutorial important goals:

Implicit in critiques of enhanced prosecutorial influence under guidelines

is the thesis that the prosecutor will use the guidelines to maximize the
pressure on each individual defendant to plead guilty. This may be an
oversimplification, however. Other ends—including saving time and
achieving better allocation of prosecutorial resources—are also pursued by
the prosecutor and facilitated by the introduction of guidelines.
Presumptive guidelines serve these goals by simplifying the negotiation
process. In so doing, they enable the prosecutor to conserve his investment
of resources in minor cases and thereby enable him to focus more
intensively on the major cases involving more serious crimes (Tonry and
Coffee, 1987: 152).

Tonry and Coffee (1987) also warned about the possibility that theegalg
pressure that the prosecutor and judge can exert on the defengdeddaguilty may
actually bereduced by sentencing guidelines even though the prosecutor has gained
increased control. They illustrate this possibility with an gxanifrom the Minnesota
Sentencing Guidelines. Before those Guidelines took effect, a robleéepdant who
went to trial risked a sentence as long as 25 years. Undewitteli@es, however, high
statutory ceilings have far less relevance. Consequently, feet eff any charge
reduction that the prosecutor can typically offer is greatly rediu& charge reduction of
one seriousness level, they write, will seldom reduce the appligaideline range by

more than a year, and often the reduction will be even less (TadrLaffee, 1987:

146).
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Complicating matters further, Tonry and Coffee (1987) noted that rikk “
aversion” level of the defendant makes it less clear wheth#ersgng guidelines
increase the pressure to plead guilty. They point out that theroatheg plea bargaining
under sentencing guidelines may unduly pressure defendants to pleadgunplicitly
based on the belief that the defendant compares the expected punisbshenpleading
guilty with that of going to trial and opts for the lesser expa cost” (p. 147). This,
however, is not necessarily what the defendant does. There &easattwo other
possibilities. The defendant may be risk-averse and instead fodh® avorst possible
outcome (the maximum sentence), or he may be a “risk prefemerfocus on the best
possible outcome (the minimum sentence or acquittal). As Tonry arféeCd987)
wrote, “There are no compelling reasons to believe that defenaiantssk-neutral and
simply compare the two expected outcomes” (p. ¥27).

According to Ulmer (1997), the theoretical perspectives that haes advanced
to explain why a hydraulic displacement of discretion may ay mot occur after the

introduction of structured sentencing reforms are generalhdb@séhe court community

8 Tonry and Coffee (1987) explained:
The prosecutor can obtain greater coercive pressugethe defendant by threatening the
possibility of a severe sentence than by offeringirtually certain but more modest
discount off the normal sentence for the crime.case presumptive guidelines tend to
prevent extreme sentences, they should “logicadlyekpected to reduce the pressure on
the risk-averse defendant to surrender a substassibility of acquittal. The trade-off
has two elements: presumptive sentencing guidelimgslead a defendant who has little
prospect of acquittal to plead guilty (because tmake a discount off the mean sentence
more certain), but by the same token they prothet risk-averse defendant with a
reasonable chance of acquittal from his inabildyrésist prosecutorial pressure in the
form of a threatened lengthy sentence for failiogokead guilty. So viewed, the charge
concession arguably becomes only a small bribestbaiety pays the clearly convictable
defendant to surrender the nuisance value thatttisney can create on his behalf, but it
is inadequate to compensate the defendant who sascus chance of acquittal. Thus, it
might be argued, guidelines only expedite restiitsy do not reverse outcomes from the
state of affairs that would exist in a world withqlea bargaining. Attractive and benign
as such a policy conclusion may seem, we are mesgaendorse it without considerable
qualification. Basically, our reservations stermirthe ambiguity inherent in the concept
of risk aversion (p. 149).
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framework. As Ulmer (1997) wrote, proponents of the court communisppetive such
as Eisenstein et al. (1988) “hold that the influence of any typemencing reform will
be filtered through the organizational and political contours of lomait communities”
(p. 14). Sentencing reforms do not operate in a vacuum, but must féaeeip the real
world of criminal court communities” (Eisenstein, et al. 1988: 296). ddbn(1997)
ethnographic and quantitative analysis of three counties in Pennsybtaggasted that
the “hydraulic displacement” thesis is “not necessarily ireairbut may be incomplete”
because current framings of the issue in the literature émagreat deal of emphasis on
prosecutorial discretion and the importance of charge bargaining, \andtte attention
to ways in which local court contexts provide opportunities, motives, @mstraints” for
the exercise of prosecutorial power (p. 183). In short, the rolentérsgng guidelines
and prosecutorial power in court community power relations will vapg@ing on the
organizational context of each court. Ulmer (1997) explained:

[G]uidelines may benefit prosecutors’ charge bargaining

leverage and thus sentencing influence, but only where

local contexts provide the means, motives, and

opportunities for guidelines to be used in this way... the

role of guidelines in court community power relations may

vary depending on the formal and informal organization of

case processing, the strength of local sentencing norms or

“going rates,” and the ways in which each sponsoring

agency (not just prosecutors) is able to use the guidelines to

their advantage (Ulmer, 1997: 32).

Ulmer (1997) stressed the importance of analyzing the relatiobsivgeen the

externally imposed sentencing guidelines norms and local informalsn@omng rates)
and how this relationship varies between court community contexd@8)pJlmer (1997)

hypothesized that in court communities with greater famiiaaind stability—those

where actors have more extensive shared pasts—there would be strongaeihacedtgs
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and thus less reliance on sentencing guidelines as a sourceearfcigg norms. In these
court communities, informal going rates would supersede sentengidgliges norms
(Ulmer, 1997: 33). Conversely, court communities with less extenshared pasts
among workgroups and less strong going rates would exhibit gresitance on
guideline sentencing standards. In such court communities, sentgouaiggnes would
provide a “ready-made system of going rates, reducing uncertBontgounsel in
predicting judges’ sentences, facilitating unilateral decisiand providing explicit tools
for plea negotiating agendas” (p. 34). Ulmer (1997) concluded thatrahe&e and
character of justice and formal social control...depend as much oramahe processual
orders of local courts as they do on the policies and lawargér-scale state actors” (p.
189).
Conclusion

Many years ago, Hagan (1975) wrote that, while the literature surrounding the
prosecution process was “helpful in isolating potentially important variabted not
“suggest a set of propositions sufficiently precise to allow a deductive matiate
approach to the research problem” (p. 537). This statement is still true todasy ®heo
prosecutor decision-making generally and the hydraulic displacemerstithesirticular
remains underdeveloped. Bushway and Reuter (2008), for example, recentiyecethie
literature on prosecutor decision making and criticized the lead perspéutiaie,
concerns theory, for not operationalizing key concepts or providing a formal roodel f
testing (p. 410%? Existing theories have been most helpful, not for prediction and model

testing, but simply for interpreting results of empirical research.

8 Bushway and Reuter (2008) also argued that ecan@search could inform criminal justice research
given that system actors are known and likely toalve rationally in the “economic sense of consi$gen
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Not only are existing theories on prosecutor decision making in need of further
development, but they can lead to inconsistent predictions about the effect of mhporta
variables on charging and plea bargaining practices. Woolredge and Thistl0&8i)
reached this conclusion after their review of quantitative studies, whichosteoften
grounded in theories predicting harsher treatment for persons of lower atatus
ethnographic studies of court communities, which leave open the possibility that
relationships between extralegal characteristics of defendantasmdutcomes may
operate to the advantage or disadvantage of higher status defendants (Véaoicedg
Thistlewaite, 2004: 423).

As discussed above, quantitative research on prosecutorial decision-making is
generally based on perspectives such as “perceptual shorthand,” “uncextaidgnce,”
and “focal concerns,” which predict harsher dispositions for disadvantaged or lower
status persons. Under the court community perspective, however, there are arguments
that lower status defendants may receive more severe or less severersgioigcomes.

As Woolredge and Thistlewaite (2004) explained, Sudnow (1965) argued that
charge/sentence recommendations that are part of the going rateseali&ehoto

accompany the guilty pleas of defendants who fit attorney preconceptionsot\giaral
offenders involved in large-volume crime, such as persons of lower socioeconomic status

arrested for assaults or burglaries. If, for example, a burglary isiitted and a defense

following their objective functions.” They lamentétht economic research of criminal justice gemgral
and the prosecutor specifically has essentiallgppeared. They argued that “pioneering work” by
economists in the early 1970s on prosecutors amakk a significant contribution to understanding
prosecutorial behavior. The most notable econoasearch was by Landes (1971), who proposed a
mathematical model of prosecutor behavior wheregthsecutor “attempts to maximize the expected
number of convictions weighted by the expectedeser@ given at trial, subject to a budget consti@int
his resources. Bushway and Reuter (2008) arguédhthd andes model should at the very least present
“an important alternative explanation or competingory that could serve as a useful stalking horse
straw man that criminologists could use to showrthed for more complicated theories” (p. 393).
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attorney can establish that this offense is just like most other burglarigsingen more

crime prone neighborhoods, then the prosecutor may be more willing to reduce the

charge to petty theft. However, if offense- and offender-related chasticts do not fit

preconceived stereotypes, then these charge/sentence recommendations mightedot be us

(Woolredge and Thistlewaite, 2004: 422). When faced with atypical defendants, such as

individuals of higher socioeconomic status, attorneys may “spend more timateal

culpability, future risk, and appropriate outcomes because such evaluations are not

readily dictated by any preconceptions” (Woolredge and Thistlewaite, 2004 T423)

opens the possibility that atypical defendants could experience outcomesfénat dif

significantly from informal going rates, but whether these outcomes arantgss

severe depends on the argument. As Woolredge and Thistlewaite (2004) explained:
Case outcomes for atypical defendants could be more severe if judges
maintain higher expectations of these individuals and are less likely to
tolerate excuses for their behaviors...Atypical defendants could also
experience more severe outcomes if refusal to negotiate leads to criminal
investigations uncovering more evidence of culpability, providing the state
with greater leverage in subsequent negotiations. Reluctance to initially
accept a plea could also lead to harsher treatment even if these defendants
subsequently plead guilty. Eisenstein and Jacob (1977) found that, in
Chicago, prosecutors offered less attractive plea bargains as tesl da
approached. By contrast, criminal investigations involving atypical
defendants could lead to less severe outcomes if details about a
defendant’s background are revealed that either reinforce preconceptions
that the offense might have been an aberration in the life of an otherwise
law-abiding citizen, or if uncovered details raise questions about guilt (p.
423).

Woolredge and Thistlewaite (2004) analyzed disparities in case praréssin
nearly 3,000 males arrested for misdemeanor assaults on intimates iroH&oilinty
(Cincinnati), Ohio. The stages of case processing pertinent to their anatysded the

charging decision (filed charges versus no filed charges), full prosecution (no
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subsequently dropped charges), conviction, and sentencing. Their general hypothes
the main effects of race and socioeconomic status at each stage examitieat was
disposition severity among males arrested for intimate assault wilbesed
(separately) on the individual’s race and socioeconomic status, as well as the
socioeconomic status of his neighborhood (p. 428). Woolredge and Thistlewaite (2004)
hypothesized significant differences in case dispositions rather thisg teisectional
relationships because their review of the literature left open the possbiitiernative
hypotheses for extralegal disparities in case dispositions for intissdela(p. 427).
Woolredge and Thistlewaite’s (2004) findings revealed greater advaftages
African Americans relative to whites in decisions related to chargiigarbsecution
and the length of incarceration. On the other hand, the significant results for both
defendant socioeconomic status and neighborhood socioeconomic status were split in
terms of the directions of their relationships. Lower socioeconomic staties at t
individual level coincided with lower odds of filed charges, yet higher odds of a jail
sentence. Similarly, lower socioeconomic status at the neighborhood leveponded
with lower odds of filed charges and full prosecution, yet higher odds of conviction and a
jail sentence. The relationships “consistently reflect either sss=e disposition for
more disadvantaged defendants (formal charges and full prosecution), or a mae sever
disposition for more disadvantaged defendants (jail sentences)” (p.443). Theltheme t
emerged was that that earlier case processing decisions genexaigdfdefendants with
lower socioeconomic status but later decisions generally favored defendaantggher
socioeconomic status. Importantly, the “most interesting aspect of thads fwas] that

the first set of findings is consistent with predictions extrapolated fronogthphic
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studies of court communities, and the second with those based on frameworks more
common to quantitative studies of case outcomes” (Woolredge and Thistlewaite, 2004
443).

The authors speculated that this may have resulted from the fact that studies of
court communities focus more heavily on decision making by attorneys, and studies of
case outcomes focus more heavily on sentencing (decisions by judges). The tuenef
lower socioeconomic defendants in earlier decision points could have been a
consequence of the much larger volume of these individuals being arrested by police.
They could have also reflected a prosecutorial “release valve” fa thess of
defendants that compensates for the proactive arrest policy (Wooineddénistlewaite,
2004: 443)°

In sum, Woolredge and Thistlewaite’s (2004) findings indicated that recale
processing decision points (i.e., charging) resulted in more favorable dsp®$r
suspects of intimate assault who faced greater social and economic disaqwelntzge
was consistent with predictions extrapolated from the literature on large ezclume
and court communities. Conversely, later decision points (conviction and sentence)
generally favored those with higher socioeconomic status, which is consigtent w

predictions grounded in frameworks more common to quantitative research on

% Moreover, decisions to file charges and to nossghently dismiss them may also have been inflence
by risk factors not measured in the studythepool of fully prosecuted defendants may havesisted of

a pool of higher risk offenders. It may only haweh in the context of processing these higher risk
defendants that lower socioeconomic status becadisadvantage to defendants, “based on the st@enty
of higher risk offenders that might include thdass status and whether they reside in more criroeep
neighborhoods” (Woolredge and Thistlewaite, 2008)4 The authors concluded that, while stereotyping
may actually benefit defendants who fit the moggdsl profiles of routine offenders, it is possilieat

such benefits only existed early on in the prockssto caseload demands. Once the pool of defendant
was filtered, both attorneys and judges may haga Hege more stereotypical defendants as highes risk
(Woolredge and Thistlewaite, 2004: 443).
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sentencing” In short, the results indicated that “both perspectives have merit for
understanding extralegal disparities in processing cases of intwssdalt, and together
they offer an explanation for findings that might otherwise seem contiadaxtross
stages of case processing” (p. 445).
Summary and Resear ch Questions

The 1970s marked the beginning of a sentencing reform movement where many
states sought to limit judicial discretion and reduce sentencing disgaatygh
sentencing guidelines. The District of Columbia implemented sentencidgliges in
June 2004 with the goal of moving more sentences toward the center of the historical
sentencing range. There have been numerous studies finding that sentencinmgeguide
systems in other states have been largely successful in reducintggatreentencing
disparity, and the D.C. Sentencing Commission evaluations have found that the D.C.
Sentencing Guidelines have reduced variation that can not be explained by the current
offense or the offender’s criminal record.

The majority of research, however, has not examined whether sentencing

guidelines have displaced discretion and disparity from the judge at the senteasiag ph

%1 As alluded to above, Holmes, et al. (1987) revigyeor empirical research, which generally did not
find any effect of extralegal variables on prosecweharge bargaining decisions. They speculatedhis
was due to the “bureaucratic nature” of the judipr@cess, which “creates relative uniformity dststage
of decision making” (p. 248). They explained:
It has often been argued that the primary concEboth prosecutors and defense
attorneys is the expedient disposal of cases @lgmberg, 1967). The result is the
routinization of dispositions, a procedure dictdbgdconcerns about controlling court
dockets and maintaining an orderly flow of casesugh the system. Prejudicial
responses to social status may thus become insigmifin light of the bureaucratic
imperative to dispose of cases efficiently (Hagad Bumiller, 1983). Moreover,
although the acquisition of legal resources wamnsfily affected by social status, these
resources did not influence charge reductions. iEhés especially important finding
given the effects of legal resources on final désfpan observed here an in previous
research. The lack of resource effects on chadygctmns reinforces the possibility that
such decisions were highly routinized and, theesfoglatively impervious to extralegal
influences (p. 248).
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to the prosecutor at the pre-conviction stage. There are a limited number of stsiihes t
whether such a displacement has occurred. Miethe and Moore (1985) examinethchargi
and plea bargaining practices (including the rate of charge reductions) betbafter
presumptive sentencing guidelines were implemented in Minnesota. They found that
prosecutorial practices did not change dramatically after the sentenusdedines and
that the changes that did occur were related to changes in case attathdethan
offender characteristics. Miethe (1987) also examined the Minnesota guscaatithe
found little to no evidence of significant pre-/post-guideline differences in thefta
charge reductions, the rate of charge dismissals, or the average sevbetynitial
charge. Furthermore, he found little evidence that extra-legal attribet@sne more
important predictors of dispositions after the guidelines were implemeitgd
differences in pre- and post-guidelines models were due to the differemgatamce
given to case processing and offense attributes rather than offender cisdicecte
Wooldredge and Griffin (2005) examined whether Ohio’s voluntary sentencing
guidelines resulted in significant changes in prosecutorial charging and baggaini
decisions. As discussed above, the first stage of the analysis focused on whether the
guidelines corresponded with significantly lower odds of being charged watbreyf
where incarceration was presumed. This stage also tested whethedéimesii
coincided with significant increases in the odds of (1) all charges being drdpgred a
indictment (among all indicted suspects), (2) guilty pleas with agretnfrom
prosecutors (also among all indicted suspects), (3) some charges being dropped betw
indictment and guilty plea (among those who pled guilty via agreements with

prosecutors), and (4) reductions to lesser charges (also among those who plethguil
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agreements).They did not find that the implementation of guidelines coincided with
significant changes in any of the outcomes, except that they did corresjibrad
significant increase in rates of charge reductions among defendants who pled guilty

The second stage of their analysis looked at changes in the specific eftaage of
and defendant characteristics on case dispositions. They found that some changes
occurred in the specific effects of various defendant characteristics on stime of
outcomes examined, but that these changes did not uniformly result in harsher
dispositions for defendants facing greater social and economic disadvarrtageary
increase in levels of prosecutorial discretion that might have occurred did ulbtires
extra-legal disparities in case dispositions.

In sum, only three studies have specifically examined whether there has been a
displacement of discretion to prosecutors after the introduction of sentencing
guidelines’ The two studies in Minnesota, a presumptive guidelines state, found limited
evidence of a hydraulic effect, and any displacement that did occur wasated tel a
defendant’s extra-legal characteristics. The study in Ohio, a voluntaigligeis
jurisdiction, found that the shift to guidelines coincided with an increase in rates of
charge reductions among defendants who pled guilty, but that these changes didtnot resul
in harsher dispositions for offenders with greater socioeconomic disadvantage. Th
authors in the Ohio study emphasized, however, that even their limited finding of a

hydraulic effect was significant due to that state’s voluntary guidestracture.

%2 As described above, there have been numerouestysirticularly during the 1970s and 1980s,
examining the nature and determinants of chargicharge bargaining. There are also several
theoretical perspectives on prosecutor decisionimgaldn understanding of this literature is critiéar
this study on prosecutorial behavior, as it adéresssues such as whether to use non-directional
hypotheses, model specification, and the operdtiatiemn of key concepts. It is not directly relena
however, to developing the research questionsisrstady.
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This study empirically tests whether there was a displacement aétthscand
disparity from the judge to the prosecutor after the implementation the Daftric
Columbia Sentencing Guidelines. It focuses on prosecutor charge bargaingiongét
Specifically, this study addresses the following research questions:

Among those who plead guilty, is the rate of prosecutor charge bargaining
different before and after the D.C. Sentencing Guidelines?

Among those who plead guilty, are the determinants of whether defendants
receive a charge bargain different before and after the D.C. Sentencing
Guidelines?

Among those who plead guilty, is the magnitude of prosecutor charge bargaining
different before and after the D.C. Sentencing Guidelines?

Among those who plead guilty, are the determinants of the magnitude of
prosecutor charge bargaining different before and after the D.C. Sentencing
Guidelines?

Piehl and Bushway (2007) proposed a different approach for testing the hydraulic
displacement thesis. While the studies in Minnesota and Ohio focused on changes in the
rate of plea bargains (“the existence of the bargain”) after sentegidejines, Piehl
and Bushway (2007) developed an estimate of the difference in the sentencing outcome
that can be attributed to prosecutorial charge barga(timmgvalue of the bargain”).

Their method measures the difference in sentencing outcomes caused by pieaabdrga
emphasizes the amount in months that the sentence length is reduced. They suggested this
method because it may yield different substantive findings than when using the

methodology from Minnesota and Ohio studies. This study will be test the hgdraul

displacement of discretion thesis with Piehl and Bushway’s (2007) methodologh. It wi

93 As discussed further below, this study also atteahpd examine whether there were any changes in the
nature and determinants of the mode of convictimh@harging severity after the Sentencing Guidsline
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compare the average change in expected sentence due to charge bargaining iantthe pr
post-Guidelines periods. The research question to be addressed is:

Among those who plead guilty, do prosecutor charge bargaining decisions affect

the sentence to a different degree before and after the D.C. Sentencing

Guidelines?

The vast majority of studies of the effect of sentencing guidelines on dysparit
reduction have ignored the hydraulic displacement thesis largely leeafilne lack of
necessary data. This is a “troubling reality: rules to control discretigrsm#t the
discretion so that it is invisible to the researcher” (Piehl and Bushway, 2007: 13l. W
the District of Columbia Sentencing Commission has recognized the possibdity of
displacement of discretion to prosecutttig,has not specifically examined this issue. It
has not had the necessary data—at least not in a prepared datafile—to analyee whet
the nature and determinants of prosecutorial decisions changed after thegsiMele
introduced. The District of Columbia Superior Court has granted access thatatallt

allow an examination of whether sentencing discretion and disparity has beecedispla

from judicial decisions to prosecutorial decisions.

% The Commission wrote that “sentencing guidelingsiésign limit the discretion and power of judges,
and many believe that in doing so, guidelines fearsome of that discretion and power to prosesutor
giving them too much power” (Advisory Commission ®antencing Annual Report, 2000: 76). When
considering whether to recommend abolishing pamlsome versus all felonies, the Commission
determined a unitary system where parole was dtealifor all felonies was preferable because “the
retention of some parole-eligible offenses woukbaireate the potential for a transfer of power to
prosecutors.” It reasoned that “prosecutors hatdpbwer to select the charge at the indictmenthave
leverage in the plea bargaining process. In adafied or trifurcated system, many occasions wotide a
in which the prosecutor could select between oregehthat carries parole and another that does not”
(Advisory Commission on Sentencing Annual Repdd@ 14).
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CHAPTER I11: Dataand Methods
Data and Sample Selection

This study is based on a random sample of single count felony sentences (n=881)
from the District of Columbia Superior Court. The sample was selectedd#t6B1cases
sentenced in 2003 and 20U5This data were taken from the District of Columbia
Superior Court Information System (CIS), which contains conviction and sentencing
related informatiori° The CIS is more appropriate than the Sentencing Commission’s
datafile for purposes of this study because it contains information from thdgprior
to and after the implementation of the Sentencing Guidefiheéae Commission’s
datafile, on the other hand, only contains information from the period after the
Guidelines?®

The research design is a pre- and post-test comparison of two samples of cases.
The CIS does not allow a clear delineation between pre- and post-Guidelirees case
because it does not include the date of convicli@iven that the Guidelines became
effective in June 2004, and given that it generally takes approximately eighsfrom
conviction to sentencing, it was not possible to determine which cases in 200gogtere
Guidelines cases. All cases sentenced in 2004 were therefore excludedlyasatses
sentenced in 2003 (the pre-Guidelines sample) and 2005 (the post-Guidelines sample)

were used. A twenty percent sample was selected, forty percent ofwdrnelDrug Grid

% The majority of convictions in the Superior Coaré for only one count. In 2003 and 2005, only 8.6
of felony sentences were for multiple convictiolms2003, there were 2213 single count cases. 115200
there were 2190 single count cases.

% Access to this data was granted through a Memararaf Understanding with the Superior Court.

7 After 2005, the CIS was replaced by another dggtes.

% The CIS dataset also contains more demograplgal, lend case-processing variables than the
Commission’s dataset, which primarily contains ablés related to compliance with the Sentencing
Guidelines.

9 As stated above, the Sentencing Guidelines apptphvictions on or after June 14, 2004.
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cases and sixty percent of which were Master Grid cases. Dispropa@ tsbreified
sampling was done to ensure that there were sufficient non-drug cases, wkitarha
more offense types than drug cases. For 2003, 443 cases were selected, 177 of which
were drug cases and 266 of which were non-drug ¢35Esr 2005, 438 cases were
selected, 175 of which were drug cases and 263 of which were non-dru$’tases.

The second source of data for this study was the Superior Court’s “CourtView”
system, which tracks individual cases from the prosecutor charging phhse to
sentencing phase. The CourtView system allows authorized users tmexadividual
cases by defendant name/identification number or by case docket number. The
Memorandum of Understanding with the Superior Court grants access toahtele
variables in CourtView with the exception of the names of the defendants and tlee name
of the sentencing judgé® While the CIS dataset contains useful conviction and
sentencing related information, access to CourtView was essentidisfetudy due to its
focus on prosecutorial decisions. As Ulmer (1997) wrote, “[a]n ideal statistiabysis
of case processing and sentencing outcomes would include data on original glearges (
charges at arrest or arraignment stages) as well as conviction chargeyy. Eor this
study, the author manually supplemented the random sample of 881 sentencedticases
charging, charge bargaining, case processing, and criminal histalylgarfrom

CourtView.

1901n 2003, 1066 (48.2%) of the cases in the pomnatiere drug cases, while 1147 (51.8%) were non-
drug cases.

1011n 2005, 1083 (49.5%) of the cases in the pomnatiere drug cases, while 1107 (50.5%) were non-
drug cases.

192The CIS dataset includes numeric codes for thggsidind defendants to ensure anonymity.
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M easur es

Independent Variables

Table 4.1 provides descriptive statistics for the measures in this study. The
independent variables can be categorized as (1) demographic variablemi(@l c
history variables; (3) case processing variables; and (4) chargiadhesti The
demographic variables --- age, gender, and race of the offender — are included a
independent variables in all multivariate analyses. The defendant’s ag¢eaice®y
(AGE) was created by taking the difference between the year of sergg¢R2003 or
2005) and the defendant year of birth. The defendant’s gender is measured by a
dichotomous variable (MALE) and coded as 1 for males and O for females. The
defendant’s racial category is captured by a dummy variable (AA) and esdkefor
African Americans and O for non-African Americans.

With regard to criminal history variables, the following information wasunady
collected from CourtView for each case in the sample: (1) the number ofgldoy f
arrests in the District of Columbia (PRIORF); and (2) the number of misasfemeanor
arrests in the District of Columbia (PRIORMY.The following additional criminal
history variables were then created: (1) the number of prior D.C. felehshnesdlemeanor
arrests (PRIORA); (2) a dichotomous variable for whether there wengriamyD.C.
felony arrests (ANYFELS); and (3) a dichotomous variable for whether Wereeany
prior D.C. felony or misdemeanor arrests (ANYPRIORS). The criminaryisariables

originally collected (PRIOF and PRIORM) were included in all multivaratalyses®*

193 |nformation on traffic related matters was notected.

1% \wWhile the other three criminal history variablesyide helpful information for the descriptive aysgs,
they were not included in the multivariate analylsesause they were less precise than the included
measures.
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Though there was no information available for prior criminal record from
jurisdictions other than the District of Columbia, there is no reason to believhdhat t
inability to measure prior out-of-state convictions changed after the Gwsel
Therefore, a relative comparison between the pre- and post-Guidelinesssahaulkel
not be affected. Nevertheless, to test the accuracy of the criminal histiatyes
collected from CourtView, a comparison was made to a subset of cases where.the D.C
Sentencing Guidelines criminal history scores, which are based on both D.C. and out-of
state convictions, were available. The Sentencing Commission provided Ssmtenci
Guidelines criminal history scores for 316 of the 438 cases sentenced in 2005 (the post-
Guidelines samplef® A correlation analysis was then performed between the Sentencing
Guidelines score of adult convictions and this study’s measure of prior D.Cs arrest
collected from Courtview. The highest correlation level (.371) was between the
Sentencing Guidelines score of adult offenses and the measure of prior Bng aied
misdemeanor arrests (PRIORA).

While this comparison to the Sentencing Guidelines criminal historyuresas
may provide some insight as to the most accurate criminal history esr@atnlong the
measures collected for this study, it is important to note that the Sentéhcaelines
scores frequently do not reflect the true criminal history of the offenderisTtige to a
variety of complex rules for “scoring” prior convictions according to the $eing
Guidelines. For instance, while this study counts the number of prior misdemeanor and
felony convictions at equal value regardless of their severity, the Sergt€sidelines

rules score prior convictions at different levels (e.g., % point, 1 point, 2 points, or 3

195 The Commission was unable to provide criminaldmisscores for every case because in the early
stages after the Guidelines went into effect, imfation for some sentenced cases did not reach the
Commission.
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points) depending on their severtf{).The Guidelines also include intricate rules for
when convictions are too old to be counted and, thus, “lapsed.” There are alsorrules f
when lapsed offenses can be “revived” and scored. In such cases, theyed@taor
lesser value than non-lapsed convictions, though they are sometimes scored lafull va
depending on the seriousness of the offense. Finally, there are extremelyxcangsle

on how to score out-of-state convictions, which by and large result in under repigsenti
the true out-of-state criminal history in the presentence investigatiornt esphrthus, in

the Sentencing Commission’s data$éfThus, while the comparison to Sentencing
Guidelines criminal history scores provides some useful information, one should not
assume that the scores in the Sentencing Commission’s datafile are ateat@asure

of prior record.

While prior convictions or sentences to imprisonment are frequently used as
measures of prior record to explain sentences imposed by judges, priorraagsis the
best measure of criminal history when examining prosecutorial decisumhsh, et al.
(1984) assessed the utility of 11 commonly used measures of prior record when
examining the sentencing outconi&They found that these measures were not
interrelated highly and thus were not interchangeable, that the measuresiladéntence

severity differently, and that the relationships between these measuresi@ndese

1% For example, more serious felonies such as aggmwessault are generally scored at three poinile wh
less serious offenses such as theft are scoreglegsaint.

1971 brief, these rules instruct the presentencertegriter to under-represent the out-of-state dctions
based on a comparison of the statutory elementseadffense from the foreign jurisdiction. The ssming
court is then permitted to increase the out-ofestatminal history score based on factual argumieythe
prosecutor. The prosecutor, however, only raisesalarguments in a small fraction of cases whem auc
argument would increase the criminal history catgge.g., A, B, C, D, or E) on the sentencing gliits
table. Even in the rare event that such argumesatmade, and the criminal history score is incrédse
reflect the true prior record, that increase indfiminal history score frequently was not reporadk to
the Sentencing Commission in the early years #iteGuidelines became effective.

198 The authors acknowledged that their study wagénbecause it examined only 2400 cases in one city
They wrote: “While this is an adequate number foogerall analysis, it does not allow for a fine
breakdown by different types of crimes and defetsfg(p. 224-225).
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severity varied for black and white defendants. The strongest predictor of thecgent
was whether a defendant had ever received a prison sentence of more thamd year a
whether a defendant had ever received a prison sentence of any%ngth.

In his review of the sentencing literature, Mitchell (2005) noted that several
authors have been highly critical of the adequacy of measures intended to capture
variation in defendant prior record. While some scholars criticize measfyvasr
record as being crude because they are simple dichotomies distinguishingmisfenda
with some record from those without one, others have found that a variety of criminal
record scores (including both dichotomous and interval-level measures) weltg equal
effective at predicting sentencing outcome (Mitchell, 2005: 450).

Wooldredge and Griffin (2005) explored numerous possible measures for
inclusion in their study of prosecutorial charging and charge bargainingatecisfore
and after sentencing guidelines in Ohio. They concluded that two measuresegregvail
strength across the outcomes and were included in the full models. The firsteneas
the number of prior prison terms served by a defendant, and the second involved whether

a defendant had ever been institutionalized as a juveéfilgorrall, et al. (2006)

199 The measures include in the study were: (1) whathaot the defendant had ever been arrested; (2)
whether or not the defendant had ever been arrestadelony charge; (3) whether or not the defahda
had ever been convicted; (4) whether or not thertiint had ever been convicted on a felony chésye;
the number of times the defendant had been conlvartea felony charge; (6) whether or not the dedend
had ever been sentenced to a prison term; (7)uinder of times the defendant had been sentenced to
prison term; (8) whether or not the defendant haat been sentenced to a prison term of one yeswoog;
(9) the number of times the defendant had beerseadtl to a prison term of one year or more; (foue
point summary scale of prior record in which théeddant received one point for any prior arresy, an
prior conviction and any prior term of incarceratiand (11) a four-point (0-3) summary scale obpri
felony record in which the defendant received ooiatdfor any prior arrest on a felony charge, arigp
conviction on a felony charge, and any prior tefrinoarceration for one year or more (p. 218-219).

19 The measures explored were: (1) number of prionfearrests, (2) prior misdemeanor arrests, (@l to
prior arrests, (4) prior felony convictions, (5jgrmisdemeanor convictions, (6) total prior comizns, (7)
prior prison terms less than 2 years, (8) priosgmiterms greater than or equal to 2 years, (8} jail
terms less than or equal to 30 days, (10) pribtgains greater than 30 days, (11) total priortiiims, (12)
total prior prison and jail terms, or (13) priomemunity supervisions.
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explored the factors that affected prosecutors’ charging decisions in domasice
cases. They defined prior criminal history as whether there was a pmestio violence
conviction (Worrall, et al., 2006: 473). According to Weisburd and Britt (2007), while a
minority of scholars contend that arrests are a less valid measurenafiofféecause

they come before the court determines guilt or innocence, criminologts generally
assumed that arrest is the most valid measure of frequency of offending” froia off
data sources because arrests are much closer in occurrence to the autllwehavior
and are not filtered by the negotiations at later stages of the legabpi@c 24).

Indeed, there is evidence that prior arrests may be a preferable measure of
criminal history than prior convictions or prior imprisonment in the context of prosecutor
decision making. Hagan (1975) and Curran (1983) used the number of prior arrests rather
than other possible indicators of criminal history in their studies of prosecutiogiae
bargaining. Kingsnorth, et al. (2002) modeled the prosecutor’s decision at #e inta
phase to “retrack” a domestic violence case as a probation violation in lieuiroirsatr
charge (p.560)** The prior record variable was measured, not by prior convictions or
incarcerations, but by prior arrest record, which was “preferred over prior tonvic
because interviews with prosecutors indicate[d] that at this less faagal af
processing, arrest record [was] an important concern” (p. 560).

Spohn, et al. (1987) reached a similar conclusion when they modeled the

prosecutor’s charging decision and included four items in the prior record stetbew

1 The authors utilized a sample of 1427 domestitenite cases supplemented by interviews with
prosecutors to analyze the phenomenon that amestesulting in convictions may nonetheless rexeiv
substantial punishment through reliance on alter@akess formal, means of imposing sanctions. They
concluded that the majority of cases disposed bii steans originated as new criminal charges, which
were then rejected or dismissed in favor of regmuthrough use of the prosecutor’s power to itgtia
probation violation hearings, which almost alwagsulted in jail or prison sentences.
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or not the defendant had been arrested in the last five years, the number of previous
arrests, the number of arrests for crimes against persons, and whether or nenitiendef
ever used an alias (p. 181). They noted that, though the prior arrest record may be an
imperfect indicator of the seriousness of a defendant’s prior record betaasearch
finding that prior convictions and incarcerations were better predictors jifdilcsl
sentencing decision, “this may not be true for predicting rejection or digroissa
charges” by the prosecutor (p. 181).

The case processing variables in this study are the identification nuntber of
sentencing judge (JUDGE), (2) the type of attorney (ATTY); and (3) whttbe
offender was charged by grand jury indictment (INDIC¥.The judge identifier
variable may be important if prosecutors and defense attorneys consider taeae it
the judge for sentencing leniency or severity before determining whethé&oanto plea
bargain. In cases before the D.C. Superior Court, the parties know the idetlteytral
judge at the time of presentment of charges and thus prior to plea negotiations For thi
study, the identification number of the sentencing judge was used to creae a thre
category variable (LIGHT, MODERATE, SEVERE) representing thieneséd
sentencing severity level of the judges. It was created by regréissisgntence length
variable on the judge identification dummy variables and other variablesaetimgs
crime severity and characteristics of the offend&t$he judge sentencing severity

variables were included in all multivariate analyses except for the maeeistpg

12 The first variable was in the CIS dataset, wHike second two variables were manually collectephfro
CourtView.

113 A tobit regression was conducted with sentencgtteas the dependent variable. Sentences to poobati
were counted as zero months of imprisonment. Tthepgandent variables included were the Drug Group or
Master Group of the conviction offense, the numidfeggrior D.C. misdemeanor arrests, the number iof pr
D.C. felony arrests, the defendant’s age, genderrace, and the type of attorney.
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sentence length because the sentence length was used to create trenjedgag
severity variables. When the judge sentencing severity variables wierdehcthe
moderate sentencing category was omitted as it had the largest numlsssof ca

The type of attorney variable measures whether the defendant had a publicly
funded private attorney appointed by the Court under the Criminal Justice Adt'¢¢J
an attorney from the District of Columbia Public Defender Service (PD8)povately
retained attorney. The variable was coded as 1 for CJA, 2 for PDS, and 3 for yprivatel
retained"*® The public defender organization (PDS) approach as opposed to the
appointed counsel (CJA) approach is most often justified by four key considerations
(Jacoby, 1980: 90). First, it is more economical in large jurisdictions. Second, the
permanent staff of the public defender has more experience and competencaal crim
matters than assigned counsel. Third, public defenders can enter the casEmy@tean
earlier stage. Early investigation by defense counsel is considered “theerobst
important responsibilities of the defense attorney” (Davis 2007: 58). Finallycpubli
defenders have built in support services (Jacoby, 1980: 90).

Though the assigned counsel system has some advantages such as thetHact tha
court can specifically select more experienced attorneys when ngcessarious
problem is the lack of control over the quality of defense representationy,)4680:

93). In D.C. Superior Court cases, private attorneys retained by clientsnaiticiél

resources and PDS attorneys generally have more time and resources toaonduct

14 The United States Congress enacted the CrimiséicduAct (18 U.S.C. 3006A), which provides for the
appointment of defense attorneys to representémtidefendants at no cost.

15 Two dummy variables (PDS and RETAINED) were thezated so that the attorney type variable could
be included as an independent variable (the refereategory is CJA).
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thorough and early investigation and negotiation than CJA attorneys, who are often
overburdened and underpaid.

The variable measuring whether a grand jury indictment is filed (INPWzEB
coded as 1 for when and indictment was filed and O for when an indictment was not filed.
The government’s interest in saving time and avoiding a trial can result mmgac
favorable bargains before indictment. Many D.C. Superior Court judges gramtrgreat
sentencing concessions for pleas entered before indictment (District of€laBablic
Defender Service, 2005). Still, indictments are filed in virtually adkbsadue largely to
the fact that prosecutors are not required to disclose information abouteh@ioaso
indictment, which hinders the defense attorney’s ability to conduct an investigad
negotiate an early plea (Davis, 2007: 28).

Several charging variables were manually collected from Court¥gewell. The
number of felony charges initially filed by the prosecutor (NUMFELChY) the number
of misdemeanor charges initially filed by the prosecutor (NUMMISCHpewsed as
independent variables as measures of charging severity in all maligvanalyses. The
most important data collected for this study were the specific namesaidhal
charges initially filed by the prosecutor (OCHARGE1, OCHARGE2, OCBER3,
etc.). This information was then used to create several new charging anel charg
bargaining variables. For instance, variables were created for tren8eagtGuidelines
offense severity group accompanying each of the original prosecutor £harge
(PGROUP1, PGROUP2, PGROUPS, etc.). A new variable was then createdrfamsthe

severe offense severity group initially charged by the prosetii®ecause this variable

M8 This variable is similar to the “alleged severitdriable used by Miethe and Moore (1985) and Mieth
(1987), which was measured on the ten-point MintzeeSentencing Guidelines scale of conviction
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included the Sentencing Guidelines severity groups for both drug and non-drugoffense
(Drug Grid 1 through Drug Grid 3; and Master Grid 1 through Master Grid 9), the drug
and non drug groups were separated into two new variables named SEV_CHG_D (most
severe charge group for drug offenses) and SEV_CHG_M (most severe ghaug for
non-drug offenses). The scales of these two variables were also des@tbat, unlike

under the Sentencing Guidelines, higher numbers corresponded with more severe
sentencing ranged’ These variables were included in the multivariate models predicting
the rate and extent of charge bargaining. Several variables wereeataddor the type

of drug involved (cocaine, heroine, PCP) in drug cases or for whether aegumphe
violation was violated'® These variables were included in the multivariate analyses for
Drug Grid offenses.

Dependent Variables

To examine whether and to what extent charge bargaining occurred, several
variables were included as dependent variables. First, a dichotomous variatietfogrw
there was a charge reduction/dismissal was createthis variable (GRPREDUCED)

was measured by whether there was a reduction in Sentencing Guidelingg gevep

severity. The District of Columbia Sentencing Gliitks offense severity groups are used to gaude bot
charging severity and charge bargaining becausepitevide a more precise measure of sentencing
consequences than statutory maximum penalties. dterethough the Sentencing Guidelines were not in
existence during 2003 (the pre-Guidelines samfie); were developed based on average sentendes in t
past and should thus provide a measure of pre-Guedeas well as post-Guidelines sentencing practic
17 These variables are coded as “one” (least sertbusiigh “three” (most serious) for drug offensed a
“one” (least serious) through “nine” (most seriof@m)non-drug offenses. For Drug Grid offenseggh
variables are included as independent variablelsiasny variables where group “two” (Drug Group 2) is
the omitted category. For Master Grid offenses tairiable is treated as an interval level measure

18 pistribution of marijuana is a felonynless the defendant has not been previously convicted of
distributing or possessing with intent to distrévainy controlled substances and the amount of uaagj is
% pound or less, in which case it is a misdeme&®ee.D.C. Official Code § 48- 904.01(a)(2)((B)the
sample of felony convictions used for this studlydeug distribution cases are for cocaine, herpore

PCP. The drug free zone cases are for committie@tfense in protected areas such as near schools.
119 Because this study uses sentenced cases foringlg sount convictions rather than multiple count
convictions, consecutive sentences are not posaitlethus, a charge reduction is the functional
equivalent of a charge dismissal.
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from the most severe initial prosecutor charge to the final charge of conviéti
variable for the number of felony counts dismissed/reduced (FELCTSDISMgreated
by taking the difference between the number of felony chargeslinitiatl by the
prosecutor (NUMFELCH) and the number of felony convictions (which will adweey
only one). Finally, to measure, not just the existence of, but the magnitude of the charg
reduction, a variable (GRPSRED) was created for the number of Sentencintinéside
offense severity groups reduced from the most severe prosecutor original tchidrg
conviction chargé® In order to examine the effect of charge bargaining on sentence
length, as suggested by Piehl and Bushway (2007), this study uses the variable
(SENTENCE) from the CIS dataset, which is a continuous variable measwimgs of
imprisonment with sentences to probation treated as zero months of imprisonment.
Analytic Methods

This study examines whether the implementation of the D.C. Sentencing
Guidelines resulted in significant changes in prosecutorial charge barggdmisgpns-2*
Master Grid cases and Drug Grid cases will be analyzed separatefrstbtage of the
analysis will be to examine the descriptive statistics of the pre and paktliGes
samples. Tests of statistical significance will be used to companedhsatnples on
relevant factors to ensure they are statistically equivalent. Nexsttidy will examine
whether the Guidelines corresponded with significant differences in chaggeriag as

measured by whether a charge was reduced, the number of charges dropped, and the

120\Wooldredge and Griffin (2005) considered numemegendent variable measures such as the raw
number of count reductions and the magnitude ofggheeductions, but they found that the results for
those outcomes were virtually identical to the ifivgs for their dichotomous outcomes (whether thveas

a charge reduction), so the dichotomous outcomes presented in order to avoid criticisms relatethe
highly skewed distributions of the ratio scales3p4).

121 This study also attempted to examine whether thidélines coincided with changes in the nature and
determinants of the mode of conviction (plea val)tand charging severity (as measured by the mumb
and severity of charges filed). The results of ¢hasalyses are discussed below.
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number of Sentencing Guidelines severity groups reduced between the original
prosecutor charge and the charge of conviction. Only cases where conviction was by ple
agreement will be included in the analyses of charge bargaining outcomesitdtimes

will also be examined separately on pools of cases including and excluding convictions
for escape or Bail Reform Act violatioh&.

The main effects of the Sentencing Guidelines on the outcomes will be edamine
by estimating period-specific models of each outcome and then comparing #eEans8
applying ordinary least squares regression to these outcomes would violatenmporta
assumptions (Long, 1997), logistic regression will be used for dichotomous outcomes
while negative binomial regression will be used for count outcdfidis study will
then examine changes in the specific effects of case and defendantectsdicecon the
outcomes. This procedure will involve testing whether the magnitude of asegre
coefficient (for a certain predictor) differed significantly betwéee pre and post-
Guidelines periods. An equality of coefficients test for independent sampllés wsed
(Paternoster, et al., 1998} Finally, this study will examine how much difference in the
sentence length can be attributed to the charge bargain. This question wiktevidst
the methodology recommended by Piehl and Bushway (2007), who estimated tobit
regression models to measure the difference in sentencing outcomes catirsechiayge

bargain. While Piehl and Bushway (2007) measured the charge of conviction and the

122 Escape offenses virtually always stem, not froomapig from a secure facility such as a jail, batrf
leaving a halfway house without permission or fajlto return to a halfway house when required.
Violations of the Bail Reform Act involve a violati of the conditions of pre-trial release. For btyfhes
of convictions, prosecutors generally charge tHerd#ants with only one count and, therefore, tiere
possibility of charge bargaining.

123 The requirements of Poisson regression (equidisperand independence of observations) were not
satisfied for the count outcomes.

124 The equation suggested by Paternoster, et al8j1@&s: Z=(b1-b2) (SEb12+SEb22).
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most severe indictment charge by the type of crime and whether the offense was
misdemeanor or felony, this study includes the conviction charge and initiatpiase
charge through a set of dummy variables measuring the Sentencing Guiselieety
group associated with each charge.

All statistical significance tests for this study will be non-die@l with the
standard five percent significance level. As discussed above, the empiddakaretical
research on prosecutorial decisions in sentencing guidelines systems igicientyf
advanced for one-tailed significance tests. Because it is not possiblegorazlly
exclude the possibility of negative or positive findings, a more conservative approach to

statistical significance is appropriate.

114



CHAPTER IV. Descriptive Analyses

This study uses a random sample of 881 felony convictfoidhe descriptive
statistics for the variables are displayed in Table 4.1. They areriistn down by pools
of Master Grid offenses versus Drug Grid offenses, and then by time peaimdhed
(pre-Guidelines versus post-Guidelines). With regard to the first deptogneariable,
gender, 88.72% of Master Grid cases involved males before the Guidelines, while
84.41% of Master Grid cases involved males after the GuidéfifhiBgfore the
Guidelines, 86.44% of Drug Grid cases involved males, while 90.86% of Drug Grid cases
involved males after the Guideliné§’ As to the defendant’s racial category, 93.98% of
Master Grid cases before the Guidelines involved African American defexnadvhile
93.52% of Master Grid cases involved African American defendants after the
Guidelinest?® Before the Guidelines, 98.31% of Drug Grid cases involved African
American defendants, while 96.53% of Drug Grid cases involved African America
defendants after the Guidelin€s While data are not available about the racial
composition of non-African Americans, there is widespread agreement amahg loc
criminal justice practitioners that the majority of non-African Amemig are of Hispanic

origin. Before the Guidelines, the mean age at sentencing for MastiecaSas was

125 \While the case is the unit of analysis in thiglgtul2 defendants appeared twice in the datase¢rSe
defendants appeared two times in the pre-Guidetiaemple, two defendants appeared twice in the post-
Guidelines sample, and three defendants appeatsathrthe pre- and post-Guidelines samples.

126 The results of a chi-square test did not indieastatistically significant relationship betweemder and
whether the Sentencing Guidelines were in effdaitg¢quare with one degree of freedom = 2.115, p =
0.146).

127 The results of a chi-square test did not indieastatistically significant relationship betweemder and
whether the Sentencing Guidelines were in effdat¢quare with one degree of freedom = 1.704, p =
0.192).

128 The results of a chi-square test did not indieastatistically significant relationship betweenaand
whether the Sentencing Guidelines were in effdat¢quare with one degree of freedom = 0.047, p =
0.829).

129 The results of a chi-square test did not indieastatistically significant relationship betweengand
whether the Sentencing Guidelines were in effdaitgquare with one degree of freedom = 1.098, p =
0.295).
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32.09(10.03), while the mean age for Master Grid cases after the Guideling2.4&s
(10.78)**° Before the Guidelines, the mean age at sentencing for Drug Grid cases was
34.54(10.81), while the mean age for Drug Grid cases after the Guidelines was 35.39
(10.80)**! The mean age of the offenders in this sample is relatively high in large part
because the sample consists only of cases for felony convictions. Moreowed|ragto
interviews with local practitioners, offenders charged and convicted withyfelffenses
in D.C. Superior Court frequently have an extensive criminal record, while offenders
with less or no criminal history are often charged and convicted of misdemeanor
offenses.

With regard to criminal history variables, the mean number of prior D.C. felony
arrests for Master Grid cases before the Guidelines was 3.07 (3.69),hemtean
number of prior D.C. felony arrests for Master Grid cases after the lipesievas 2.71
(3.50)1%? For Drug Grid cases, the mean number of prior D.C. felony arrests before the
Guidelines was 2.53 (2.62), while the mean number of prior D.C. felony arrests for Drug
Grid cases after the Guidelines was 2.85 (2'85Jhe mean number of prior D.C.
misdemeanor arrests for Master Grid cases before the Guidelines was. B®H1while
the mean number of prior D.C. misdemeanor arrests for Master Grid casé¢iseafte

Guidelines was 3.20 (4.213? The mean number of prior D.C. misdemeanor arrests for

130 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (t(519)=-.429, £8)6

131 An independent-samples t-test was conducted, arstatistically significant difference was found in
scores for before and after the Guidelines (t(34986, p=.462).

132 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (1(509)=1.146, $3)2

133 An independent-samples t-test was conducted, arstatistically significant difference was found in
scores for before and after the Guidelines (1(34Bp62, p=.289).

134 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (t(509)=.738, p%)46
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Drug Grid cases before the Guidelines was 3.02 (3.99), while the mean number of prior
D.C. misdemeanor arrests for Drug Grid cases after the Guidelines wa3.286°¢

The mean number of prior D.C. misdemeanor and felony arrests for Master Gr
cases before the Guidelines was 6.58 (7.71), while the mean number of prior D.C.
misdemeanor and felony arrests for Master Grid cases after the iGesdshs 5.91
(6.10)*° The mean number of prior D.C. misdemeanor and felony arrests for Drug Grid
cases before the Guidelines was 5.55 (5.62), while the mean number of prior D.C.
misdemeanor and felony arrests for Drug Grid cases after the Gusdetses.71
(5.05)%7

Before the Guidelines, 70.99% of Master Grid cases involved defendants with
prior D.C. felony arrests, while 68.80% of Master Grid cases involved defenaliint
prior D.C. felony arrests after the Guidelifé$Before the Guidelines, 73.86% of Drug
Grid cases involved defendants with prior D.C. felony arrests, while 77.01% of Drug
Grid cases involved defendants with prior D.C. felony arrests after the Guidéfine
Before the Guidelines, 81.30% of Master Grid cases involved defendants isitD J6.

felony or misdemeanor arrests, while 80.88% of Master Grid cases involesd aets

135 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (1(348)=.422, p4)67

136 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (t(509)=1.054, §2)2

137 An independent-samples t-test was conducted, arsdatistically significant difference was found in
scores for before and after the Guidelines (1(348)=3, p=.785).

138 The results of a chi-square test did not indieastatistically significant relationship betweenetfer
there were prior D.C. felony arrests and whetherSantencing Guidelines were in effect (chi-squétie
one degree of freedom = 0.292, p = 0.589).

139 The results of a chi-square test did not indieastatistically significant relationship betweenetfer
there were prior D.C. felony arrests and whetherShntencing Guidelines were in effect (chi-squétie
one degree of freedom = 0.468, p = 0.494).
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with prior D.C. felony or misdemeanor arrests after the Guidelffi&efore the
Guidelines, 84.66% of Drug Grid cases involved defendants with prior D.C. felony or
misdemeanor arrests, while 88.51% of Drug Grid cases involved defendants with prior
D.C. felony or misdemeanor arrests after the Guidefitfes.

Turning to the case processing variables, prior to the Sentencing Guidelines,
82.95% of Master Grid cases involved defendants with court-appointed attorneys under
the Criminal Justice Act (CJA), 12.40% had Public Defender Service (Plo8)eats,
and 4.65% had privately retained attorneys. After the Guidelines, 69.44% & \Gaisl
cases involved defendants with CJA attorneys, 23.02% had PDS attorneys, and 7.54%
had privately retained attorneys. The results of a chi-square indicated Hdsae w
statistically significant difference in attorney type among timepsr(chi-square with
two degrees of freedom = 12.933, p = 0.002) among Master Grid*éasesong Drug
Grid cases, 86.63% of cases prior to the Guidelines involved defendants with court-
appointed attorneys under the Criminal Justice Act (CJA), 6.98% had Public Defender
Service (PDS) attorneys, and 6.40% had privately retained attorneysth&fter
Guidelines, 89.66% of Drug Grid cases involved defendants with CJA attorneys, 6.32%
had PDS attorneys, and 4.02% had privately retained attoffiedscording to

interviews with local criminal justice practitioners, the majority okdefants are

140 The results of a chi-square test did not indieasgatistically significant relationship betweenetiter
there were prior D.C. felony or misdemeanor arrastswhether the Sentencing Guidelines were irceffe
(chi-square with one degree of freedom = 0.0150m963).

1 The results of a chi-square test did not indieastatistically significant relationship betweenetfer
there were prior D.C. felony or misdemeanor arrastswhether the Sentencing Guidelines were irceffe
(chi-square with one degree of freedom = 1.1120p281).

12t is unclear why there was a difference in ategrtype between the two time periods. Conversations
with defense attorneys revealed that PDS attorgegsrally handle a higher proportion of more sexiou
offenses. However, the distribution of crime tyd@snot change before and after the Guidelines.

143 The results of a chi-square test did not indieasgatistically significant difference in attornigype
among time periods (chi-square with two degredsegfdom = 1.0815, p = 0.582).
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represented by CJA attorneys, particularly in more routine cases, whilatRid&ys
frequently handle more serious cases.

Before the Guidelines, 94.66% of Master Grid cases were chargedri/jgry
indictment, while 87.64% of Master Grid cases were charged by indictifbentha
Guidelines. The results of a chi-square test indicated there was acstlfitistgnificant
difference (chi-square with one degree of freedom = 7.955, p = 0.005). This difference
may indicate that prosecutors and defense attorneys were able to negdaiate ple
agreements quicker and easier after the Sentencing Guidelines. AmonGi2regses,
before the Guidelines, 91.53% of cases were charged by grand jury indictment, while
90.29% of cases were charged by indictment after the Guidé&liiiEisis absence of a
statistically significant difference is not surprising because doaseonversations with
criminal justice practitioners, Drug Grid offenders are on a “fasktrnahere indictments
have always been filed sooner after arrest than in Master Grid caseis. dineslargely
to the fact that Drug Grid cases are often very similar to each otheddressed in a
routine manner by prosecutors and defense attorneys.

As discussed above, several variables were also created for the type of drug
involved (cocaine, heroine, PCP) in drug cases or for whether there was eedragrfe
violation. A set of dummy variables was also created for the type of non-drug offense
The offense types were: weapons, sexual offenses, theft/fraud/forgernjipexioeats,
assault, inchoate offenses, escape/violation of bail conditions, homicide, aouelty t
children, kidnapping, carjacking, robbery, burglary, destruction of property/arson,

unlawful use of an automobile, and obstruction of justice. A specific descriptiorsef the

144 The results of a chi-square test did not indieastatistically significant difference (chi-squavith one
degree of freedom = .164, p = 0.686).
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offense types is attached at Appendix D. A statistically significdigrdnce was not
found for drug type or offense type between the pre and post-Guidelines periods.

Turning to the outcome variables, this study attempted to analyze whether
conviction was by plea or trial. For Master Grid cases, 96.24 percent of consiaiere
by plea agreement before the Guidelines, while 92.78 percent of the Masteas&sd c
after the Guidelines were for convictions by plea agreefit2Among Drug Grid cases,
93.79 percent of the cases were for convictions by plea agreement before thmé&xjidel
and 96.57 percent of the cases were for convictions by plea agreement after the
Guidelines:*

With regard to the charging severity variables, the mean number of prosecutor
original felony charges for Master Grid offenses before the Guideline2Wa (1.67),
while the mean number of prosecutor original felony charges for Mastepfenses
after the Guidelines was 2.54 (3.82). An independent-samples t-test was conadutted, a
statistically significant difference between the two time periodsfaand (1(620.49)=-

1.97, p=.0496). As to Drug Grid offenses, the mean number of prosecutor original felony
charges before the Guidelines was 2.38 (1.00), while the mean number of prosecutor
original felony charges for Drug Grid offenses after the Guidelines wag{.82)*' The

mean number of prosecutor original misdemeanor charges for Master @ndesff

before the Guidelines was .45 (.98), and the mean number of prosecutor original

15 The results of a chi-square test did not indieastatistically significant difference between fire and
post-Guidelines periods (chi-square with one degfdeeedom= 3.064, p = 0.08).

15 The results of a chi-square test did not indieastatistically significant difference between fire and
post-Guidelines periods (chi-square with one degfdeeedom= 1.486, p = 0.223).

147 An independent-samples t-test was conducted, atatiatically significant difference was not found
(t(350)=1.486, p=.138).
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misdemeanor charges after the Guidelines was .59 (£®IMe mean number of
prosecutor original misdemeanor charges for Drug Grid offenses beforeithedites
was .25 (.56), while the mean number of prosecutor original misdemeanor cloarges f
Drug Grid offenses after the Guidelines was .31 (:69).

The mean of the most serious severity group charged by the pro$€dator
Master Grid offenses before the Guidelines was 2.79 (2.04), while the mean of the most
serious group charged by the prosecutor for Master Grid offenses after thar@aidel
was 3.02 (2.31)>* A frequency distribution of the most serious group charged by the
prosecutor for Master Grid offenses also revealed no statisticalijicant differences.
With regard to Drug Grid offenses, virtually all observations for mostisggharge
group fell into group twd>?

The first charge bargaining variable is whether there was a reduction in
Sentencing Guidelines severity group from the most severe initial prosebatge to
the final charge of conviction. Before the Guidelines, the group was reduced from
prosecutor to conviction in 28.95 percent of Master Grid cases. After the Guidelines, the

group was reduced from prosecutor to conviction in 31.56 percent of the Master Grid

148 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (t(518)=-1.54, p4)1

149 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines ((350)=-8.99, p&)37

150 As discussed above, unlike under the D.C. Semgr@uidelines, this variable measures charging
severity so that lower numbers indicate a lessreestearging category and higher numbers indicat®@e
severe charging category.

51 A Mann-Whitney two-sample rank-sum test was daredid not reveal a significant difference
between groups (z=-.787; p value of .431).

152 prior to the Guidelines, 175 of 177 observatiaikifi group two. After the Guidelines, 170 of 175
observations fell into group two. Given that thesere only three categories, and that most obsenati
fell in one category, a chi-square test was alstopmed. It did not indicate a statistically sigo#nt
difference between the pre and post-Guidelineogerichi-square with two degrees of freedom = 1,.p28
=0.422).
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cases>® For Drug Grid offenses, the group was reduced from prosecutor to conviction in
53.00 percent before the Guidelines. After the Guidelines, the group was reduced from
prosecutor to conviction in 68.00 percent of the Drug Grid cases. The results of a chi-
square test indicated a statistically significant relationship betwkether there was a
reduction in Sentencing Guidelines severity group for Drug Grid offensesrattex

the Sentencing Guidelines were in effect (chi-square with one degreedurfree8.168,

p =.004). Based on conversations with criminal justice practitioners in theeDodtr
Columbia, this statistically significant difference may be the teduhe fact that the

statute for attempts to commit a drug offense was placed in the leastSermtrcing
Guidelines Group (Drug Group 3).

The mean number of felony charges dismissed/reduced before the Guidelines for
Master Grid cases was 1.03 (1.67), while the mean number of felony charges
dismissed/reduced after the Guidelines for Master Grid cases was 1.54 (8.83). A
independent-samples t-test was conducted, and a statistically signifitensindie was
found in scores for before and after the Guidelines (t(518)=-1.97, p=.0496). Thus, while
the number of felony charges for Master Grid offenses increased afteuithedi®es, the
number of felony charges dismissed increased as well. The mean numberyof felon
charges dismissed/reduced before the Guidelines for Drug Grid casg3&#%.00),
and the mean number of felony charges dismissed/reduced after the GuidelDres)

Grid cases was 1.24 (.81} Finally, the mean number of Sentencing Guidelines groups

reduced from prosecutor original charge to conviction charge for Masterdsed c

133 The results of a chi-square test did not indieastatistically significant relationship betweenetfter
there was a reduction in Sentencing Guidelinesrggygroup and whether the Sentencing Guidelineewe
in effect (chi-square with one degree of freedom28, p = .513).

154 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (t(350)=1.486, p8)1
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before the Guidelines was .58 (1.08), while the mean number of groups reduced for
Master Grid offenses after the Guidelines was .74 (1°34).

The final outcome variable is the sentence length, which measures sertences t
probation as zero months of imprisonment. The mean final sentence for Master Grid
cases before the Guidelines was 26.91 (45.56), while the mean final sentenite afte
Guidelines was 23.16 (40.42¥ With regard to Drug Grid cases, the mean final sentence
before the Guidelines was 15.98 (19.94), while the mean final sentence after the
Guidelines was 12.09 (12.09). An independent-samples t-test was conducted, and a
statistically significant difference was found (t(343)=2.199, p=.029).

In sum, the descriptive statistics did not reveal any statisticalyfis@nt
differences in the demographic profile or prior criminal record of the offsndehe pre-
Guidelines and post-Guidelines samples. The statistical tests did reviéatende in the
type of attorney between the two samples among Master Grid offendes; it
attorneys being far less common and PDS attorneys being far more commdmeafter t
Sentencing Guidelines. Additionally, among Master Grid cases, the raidiciment by
grand jury was lower in the post-Guidelines period, which may suggest that plas$garg
were negotiated more quickly after the Guidelines.

With regard to the outcome variables, there was no statistically sajtific
difference among time periods in the rate of conviction by plea agreehiene was a
potentially important difference in charging severity with the mean numbeoségqutor

original felony charges for Master Grid offenses increasing &fgeGuidelines. This

135 An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (t(519)=-1.5091p2).
1% An independent-samples t-test was conducted, arsignificant difference was found in scores for
before and after the Guidelines (t(514)=.993, p%)32
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may indicate that there was prosecutorial overcharging once the Guidetnesio
effect. As to the charge bargaining measures, the significastsadgealed that for
Master Grid cases the mean number of felony charges dismissed/redueadad after
the Guidelines. Thus, while the charging level for Master Grid offensesneee severe
after the Guidelines, there was some evidence that the extent of ch@ygeaibgrfor
Master Grid increased as well. For Drug Grid offenses, while the leeélbo§ing
severity did not increase, the rate of charge bargaining (as measured bydrotheft
severity group was reduced from the prosecutor original charge to thetmmeltarge)
increased after the Guidelines. The significance tests also revealdtkethinal sentence

was lower for Drug Grid offenses after the Guidelines.
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Table4.1: Nominal scale per centages and metric scale means (with standard
deviations) for pre-Guidelines and post-Guidelines samples (N=881)

M easures Missing Master Grid Drug Grid
Pre- Post- Pre- Post-

Demographic Variables

Age at sentencing 9 32.09 32.48 34.54 35.39
(10.03) (10.78) (10.81) (10.80)

Male (0,1) 0 88.72 84.41 86.44 90.86

African American (0,1) 18 93.98 93.52 98.31 96.53

Criminal History Variables

Prior DC arrests (felony and 20
misdemeanor)

Prior DC felony arrests 20
Prior DC misdemeanor 20
arrests

Whether prior DC felony 19
arrests (0,1)

Whether prior DC felony or 18
misdemeanor arrests (0,1)

Case Processing Variables

Indicted (0,1) 8
Attorney type 25
CJA (1)
PDS (2)

Retained (3)

"p<.05

6.58 501 5.55 5.71
(7.71)  (6.10) (5.62)  (5.05)

3.07 271 2.53 2.85
(3.69) (3.50) (2.62) (2.95)

351  3.20 3.02 2.86
(5.10) (4.21) (3.99) (3.08)

70.99 68.80 73.86 77.01

81.30 80.88 84.66 88.51

94.66* 87.64* 91.53 90.29

82.95 69.44 86.63 89.66
12.40 23.02 6.98 6.32
4.65 7.54 6.40 4.02
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Measures Missing Master Grid Drug Grid
Pre- Post- Pre- Post-
Type of Drug Offense 0
Cocaine (0,1) 70.06 69.71
Heroin(0,1) 23.16 25.71
PCP(0,1) 2.26 1.14
DFZ(0,1) 4.00 3.43
Typeof Master Grid 0
Offense
Arson 0 .38
Assault 15.04 14.45
Burglary 2.26 4.56
Carjacking .38 .38
Cruelty to Children .38 0
Destruction Property/Unlawful 0 .76
Entry
Escape, Bail Reform Act 34.96 31.56
Extortion 0 0
Homicide 3.01 4.94
Inchoate 6.40 6.84
Kidnapping 75 .38
Obstruction 0 0
Robbery 5.26 3.42
Sex offense 2.63 2.67
Theft, Fraud, Forgery 1.13 1.52
Unlawful Use of Automobile 13.53 10.65
Weapon 13.16 16.35
Outcomes
Conviction by plea 0 96.24 92.78 93.79 96.57
agreement (0,1)
Number of prosecutor 9 2.03 2.54 2.38 2.24
original felony charges (2.67)* (3.82)* (1.00) (.81)
Number of prosecutor 9 45 .59 .25 31
original misdemeanor (.98) (1.17) (.56) (.69)
charges
Most severe group charged 8 2.79 3.02
by prosecutor for Master (2.04) (2.31)

Grid offenses
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Measures Missing Master Grid Drug Grid
Pre- Post- Pre- Post-

Most severe group charged 8

by prosecutor for Master and

Drug Grid offenses
One (Master 9; Drug 3) 34.73 33.20 0 57
Two (Master 8; Drug 2) 29.00 28.19 98.87 97.14
Three (Master 7; Drug 1) 4.20 3.47 1.13 2.29
Four (Master 6) 10.69 10.81
Five (Master 5) 10.31 10.04
Six (Master 4) 2.29 2.32
Seven (Master 3) 5.73 541
Eight (Master 2) 1.91 2.32
Nine (Master 1) 1.15 4.25

Group reduced from 0 28.95 31.56 53.00 68.00

prosecutor to conviction

(0,1)

Number of felony counts 9 1.03 1.54 1.38 1.24

dismissed (1.67)* (3.83)* (1.00) (.81)

Number of groups reduced 8 .58 74

from most serious prosecutor (1.08) (1.34)

charge to conviction charge

Final Sentence 20 26.91 23.16 15.98*  12.09*

(45.56) (40.42) (19.94) (12.09)
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CHAPTER V. Resultsof Multivariate Analysis

While this study attempted to analyze several other prosecutorial outcorhes suc
as mode of convictidi’ and charging severity? the focus was on charge bargaining
practices before and after the District of Columbia Sentencing Guidelihes
multivariate models displayed in Tables 5.1 through 5.8 provide information regarding
possible main effects of the Sentencing Guidelines on prosecutorial cheygmiog
outcomes. They also provide information on possible interaction effects, or how the
Sentencing Guidelines conditioned the effects of certain factors on prosacutor
decisions. With regard to the main effects, comparisons of the constants in the pre-
Guidelines and post-Guidelines models in Tables 5.1 through 5.8 did not reveal any
statistically significant effects of the Sentencing Guidelines orepusrial outcomes.
The interaction effects were examined by testing the differences inclefiecients for
the independent variables across the pre and post-Guidelines samples. The general
conclusion was that, while there were some differences in slope coeffiaentstain
outcomes, there were far fewer significant interaction effectsvel®@ nonsignificant

effects.

157 ogistic regression analyses predicting the mddmnviction were performed for Master Grid and
Drug Grid cases. Among Master Grid cases, theyaaa) which included variables measuring charging
severity, prior criminal history, demographic claegistics, and case processing attributes, didenatal
any main or interaction effects of the Sentencingd@lines. It should be noted that the explained
variability of the models were low (.12 in the Reetidelines model and .13 in the post-Guidelines efjod
Among Drug Grid cases, many of most important \deisa were excluded from the analyses in the post-
Guidelines model due to perfect prediction of thecome, which led to a large reduction in the nundse
observations and affected the ability to draw giroonclusions without reducing the number of predic
variables in the models.

18 Negative binomial regression analyses predictiegriiumber of felony and misdemeanor charges filed
by the prosecutor were performed for Master andg@Btid cases. Because the majority of the available
independent variables occurred later in time th@ncharging decision, however, only five variables
(measuring prior criminal history and demographiaracteristics) were included in these models, and
there were very low levels of explained variabilffsom .01 to .11).
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Tables 5.1 through 5.3 present the results of logistic regression modelsipgedict
whether the Sentencing Guidelines severity group was reduced from teeypoodiling
stage to the conviction stage. The models predicting this outcome for Master$gsd ca
include variables measuring the most severe Sentencing Guidelines sgneenity
charged by the prosecutor, the number of prosecutor charges filed, the number of prior
D.C. arrests, offender demographic characteristics, case processimg $ach as type
of attorney and whether an indictment was filed, and the sentencing seat¥ggry of
the judge. The difference of coefficients tests for models predictindhetitte severity
group was reduced for Master Grid cases did not reveal any statisigaiifycant
interaction effects (Tables 5.1-5.2).

The models predicting whether the severity group was reduced for Drdig Gri
cases included the same variables as those for Master Grid cases amaddisiriables
measuring the type of drug offense. The models for Drug Grid cases did reveal a
statistically significant difference (p<.05) in the effect of the nunabenisdemeanor
charges initially filed by the prosecutor. Prior to the Guidelines, therawas
nonsignificant negative relationship (-.69) between the number of misdemeanascharg
filed and whether the severity group was reduced. After the Guidelines, theeee wa
nonsignificant positive relationship (.72) between the number of misdemeanor charges
filed and whether the severity group was reduced (Table 5.3). This interactidmediec
suggest that after the Sentencing Guidelines the number of misdemeages d¢ieal
was used as a tool by prosecutors to expedite the charge bargaining fanobesg Grid

cases.
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The second type of charge bargaining outcome examined was the number of
felony charges that were dismissed or reduced by the prosecutor. The negativialbi
regression models predicting this outcome (Tables 5.4 through 5.6) include the same
variables as the charge bargaining models discussed above in Tables 5.1 through 5.3.
While the majority of the difference of coefficients tests continued to hansignificant
results, there were several notable interaction effects. For Mastec&ses, there were
three statistically significant interaction effects (Table 5.4xtFihere was a statistically
significant difference (p<.01) in the effect of the most severe Sente@cilniglines
group charged on the number of felony charges dismissed or reduced. Prior to the
Guidelines, there was a statistically significant (p<.01) positivéoakhip (.11) between
these two factors. After the Guidelines, there was a statisticatlifisamnt (p<.001)
stronger positive relationship (.24) between these two factors. This findingsssiggat
prosecutors may have filed more serious charges in Master Grid caséiseafter
Guidelines in order to increase the number of charges dismissed and expethtedee
bargaining process.

Second, there was statistically significant difference (p<.01) ieffeet of Being
African American. Before the Guidelines, there was a nonsignificant megati
relationship (-.40) between being African American and the number of chargesséidm
or reduced. After the Guidelines, there was a nonsignificant positive relapiqr9)
between being African American and the number of charges dismissed or r€Caiuied
5.4). Thus, before the Guidelines, being African American led to less chargesdimis
while after the Guidelines, being African American led to more charges bemgsded.

While this may suggest that prosecutors treated African Americans maethe after
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the Guidelines to expedite processing of these more typical offendersndigfshould
be interpreted with caution because, as discussed below, there may be unmeasured
variables correlated with being African American that account forypes aof treatment.

Third, the effect of the judge sentencing severity level on the number of felony
charges dismissed changed after the Guidelines (p<.05). Prior to the Gujdeénes
was a nonsignificant positive effect (.18) between having a judge in the learst se
sentencing category (as opposed to the moderate category) and the numbgesf cha
dismissed or reduced. After the Guidelines, there was a statisticalficgint (p<.05)
negative relationship (-.58) (Table 5.4). This may be because prior to the Ggideline
defense attorneys and prosecutors estimated how a judge might senteddarbakeon
reputation. When judges with reputations for imposing light sentences were dgsigne
cases, prosecutors may have had less bargaining leverage becauseldhayt @gue
that a severe sentence would be imposed at trial. After the Guidelines, however,
prosecutors could have enjoyed increased leverage to induce guilty pleas loeozkige
of their greater ability to predict the punishment based on the SentencingiGasidel
ranges.

For the models predicting the number of felony charges dismissed or reduced for
Master Grid cases except for those for escape or Bail Reform @ations (Table 5.5),
a statistically significant difference (p<.01) was still foundhie effect of the most severe
Sentencing Guidelines severity group charged. Before the Guidelinespshsauere
group charged had a nonsignificant negative effect (-.02) on the number of fetoggs
dismissed, while it had a statistically significant (p<.001) positive eff&8) after the

Guidelines (Table 5.5). Second, there was still a difference (p<.05) in theaddffeeing
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African American, which had a nonsignificant negative effect (-.31) on théewof
charges dismissed before the Guidelines and a nonsignificant positive 8¢ &tfter
the Guidelines (Table 5.5).

Finally, a new difference emerged for the effect of the number of prosecutor
original felony charges (p<.001). There was a statistically signif(pan®01) positive
effect (.30) before the Guidelines and a statistically significan0(di) smaller positive
effect (.10) after the Guidelines (Table 5.5). While the number of felongebéited led
to more felony charges being dismissed in both Guidelines periods, the strongee posit
effect before the Guidelines was surprising and inconsistent with thegsmdbove
suggesting that increased charging severity led to increased chaggening after the
Guidelines were in effect.

With regard to models predicting the number of charges dismissed or rédiuced
Drug Grid offenses, there were two statistically significant diffezsramong pre and
post-Guidelines periods (Table 5.6). First, there was a difference (p<.0&)eafféct of
being charged with the most severe charge group (compared to Drug Group 2). Before
the Guidelines, there was a nonsignificant negative effect (-.76). Aft&uidelines,
there was nonsignificant weaker negative effect (-.28). This finding isstenswith the
argument that Sentencing Guidelines may assist prosecutors in fagildharge
bargaining through charging decisions. Second, there was a difference (p<t@5) i
effect of being African American. There was a nonsignificant negagiationship (-.20)
between being African American and the number of charges dismissed before the
Guidelines, and a nonsignificant positive relationship (.02) after the Guidéliabe

5.6). Again, while this finding is consistent with the argument that more typical
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defendants may actually be treated less severely by prosecutors itocgpedite their
processing and focus more on less routine cases, and Sentencing Guidelines may
facilitate such treatment, this finding, as discussed below, should be inténpitste
caution due to possible unmeasured variables.

Contrary to the findings of models predicting the number of charges disihaisse
reduced by prosecutors, there were no statistically significant ititeratfects found in
the negative binomial regression models predicting the number of severipsgr
reduced for Master Grid cases (Tables 5.7 and 5.8). The next set of tables bentain t
results of the tobit regression approach recommended by Piehl and Bushway@2007) t
measure the effect of the charge bargain on the ultimate sentence. Talplee5elis the
final results, which are the predicted sentence lengths based on the offemsaction
and then on the most severe prosecutor charge. For Master Grid offenses, thvemy was
little change between the pre and post-Guidelines periods in the predictetsgm@e a
result of the charge bargain. Prior to the Guidelines, Master Grid offersdeised a
1.21 percent reduction in their sentence as a result of the charge bargairheAfter t
Guidelines, offenders received a 2.28 percent reduction in sentence as a thsult of
charge bargain. For Drug Grid cases, offenders received a 1.25 reduction inesentenc
before the Guidelines as a result of the charge bargain. After the GuidBiing<Grid
offenders received a .08 percent reduction in sentence. Thus, these findings do not
suggest a dramatic difference in reduction in sentence due to charge bardgtenitig a
Guidelines.

In sum, the most important finding from the multivariate analyses was that ther

were far more null effects than statistically significant effestsich supports the
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argument that there was not a significant displacement of discretion andtdisptre
prosecutor. While there were several statistically significantaoten effects, they
seemed to suggest, not a transfer of disparity to the prosecutor, but a changeeia the pl
bargaining process. There were several findings indicating that proseocteesed
their charging severity level after the Guidelines to increase tlogeaffy of the charge
bargaining process. For instance, there was one statistically saghifiéference in the
models predicting whether the Sentencing Guidelines group was reduced from the
original prosecutor charge to the final conviction charge. Specifically, for Griay
cases, there was a difference in the effect of the number of misdemearg@sahnitially
filed by the prosecutor. Prior to the Guidelines, there was a negative relggibeshieen
the number of misdemeanor charges filed and whether the severity group veasiredu
After the Guidelines, there was a positive relationship between these tes fadhich
may suggest that prosecutors increased their number of charges afteidiélen&s to
induce guilty pleas more quickly (Table 5.3).

The results of the models predicting the number of felony charges dismissed or
reduced for the most part also demonstrated more severe charging wedeassoth
more charge bargaining after the Guidelines. For Master Grid casas]lesg of
whether escape/BRA cases were included, the effect of the most sexgrelgarged on
the number of charges dismissed was stronger after the Guidelines. Indexdathear
negative effect before the Guidelines and a positive effect after the Gusd@latde 5.4-
5.5). For Drug Grid cases, there was a difference in the effect of beirggedhaith the
most severe charge group with a strong negative effect before theitasgdald a

weaker negative effect after the Guidelines (Table 5.6). These findingmnbination
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with the descriptive statistics showing more severe charging and more bhegging
after the Guidelines (Table 4.1), seem to suggest that prosecutors rellet@ing
severity as a mechanism to facilitate plea agreements. There wisdimg, however,
that contradicted this conclusion. In the model predicting the number of charges
dismissed for Master Grid cases (excluding escape/BRA cases), teeeediference in
the effect of the number of prosecutor original felony charges with a strpogitive
effect before the Guidelines than after the Guidelines (Table 5.5) tisilnajority of
the findings suggested a stronger effect of charging severity on chaggenbay after
the Sentencing Guidelines went into effect.

There were also notable findings with regard to the effect of the offende€s
on the number of charges dismissed or reduced. For Master Grid cases, regardles
whether escape/BRA cases were included, there was a negative relptimtaiaen
being African American and the number of charges dismissed before the Guidedines a
a positive relationship after the Guidelines (Table 5.4-5.5). This may sulggest t
prosecutors used the Sentencing Guidelines as a tool to acceleratecassipy for the
most typical or routine offenders so that they could, as Wooldredge and Thistlewaite
(2004) wrote, “spend more time evaluating culpability, future risk, and apatepri
outcomes” (p. 423) for less typical defendants. This finding should be interpreted
cautiously, however, because the race variable may be standing in for unedraroll
unmeasured variables that make cases with African American defendaatsymcal.

Despite findings suggesting a greater effect of charging variables ayecha
bargaining after the Sentencing Guidelines went into effect, there wasdenewithat

these changes affected the ultimate sentencing outcomes. In other wolelsherbiwas
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some evidence that the determinants and rate of charge bargaining (Steacexof the
bargain”) changed after the Guidelines, there was no evidence that the efifiect of

charge bargain on the sentence (“the value of the bargain”) changed. Thegraisition
approaches proposed by Piehl and Bushway (2007) did not suggest a dramatic difference

in reduction in sentence due to charge bargaining after the Guidelines.
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Table5.1: Logistic regression models predicting whether the severity group was
reduced from prosecutor filing stage to conviction stage for Master Grid cases

Pre-guidelines Post-guidelines Z-test

by (sa) b2 (se) by - by
Constant -1.98 1.61 -1.60 1.75
Most severe severity 1.29%** .18 1.46%** 21
group charged for non-
drug offenses
Number of prosecutor 41 22 .01 22
original misdemeanor
charges
Number of prosecutor -.18 .16 -.15* .06
original felony charges
Prior DC felony arrests -.00 .07 -.24 14
Prior DC misdemeanor .02 .05 .05 .10
arrests
Age .01 .03 -.01 .03
Male -.84 71 -.75 .84
African American -.93 .90 .94 1.16
Indicted -.78 .78 -1.94** 73
Whether PDS attorney -.45 .68 .18 .63
Whether retained attorney  -1.48 1.09 -.61 1.09
Least severe sentencing .22 .61 -.10 .70
judge category
Most severe sentencing .72 52 -.13 74
judge category
N 246 216
Pseudo R 51 .60
* p<.05
** p<.01
***n<.001
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Table5.2: Logistic regression models predicting whether the severity group was
reduced from prosecutor filing stage to conviction stage for Master Grid cases

(excluding escape cases)

Pre-guidelines Post-guidelines Z-test

by (se) b, (se) by - by
Constant -.99 1.71 -1.25 1.89
Most severe severity 1.07*** .18 1.39%** 24
group charged for non-
drug offenses
Number of prosecutor .28 21 -11 21
original misdemeanor
charges
Number of prosecutor -.14 14 -.15* .06
original felony charges
Prior DC felony arrests -.02 .07 -.30* A5
Prior DC misdemeanor .05 .07 .08 A1
arrests
Age .02 .03 .00 .03
Male -1.30 .85 -1.16 1.01
African American -.86 .88 .78 1.22
Indicted .80 .81 -1.92* .75
Whether PDS attorney -.37 .67 .03 .65
Whether retained attorney  -1.20 1.00 -.68 1.10
Least severe sentencing .10 .61 A3 .73
judge category
Most severe sentencing .61 52 -.01 74
judge category
N 158 144
Pseudo R .38 53
* p<.05
** p<.01
***p < .001
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Table5.3: Logistic regression models predicting whether the severity group was
reduced from prosecutor filing stage to conviction stage for Drug Grid cases

Pre-guidelines Post-guidelines Z-test

by (se) b, (se) by - by
Constant -4.32* 2.01 -1.83 2.71
Most severe charge group -6.52** 1.93
drugs three
Number of prosecutor -.69 37 72 .55 -1.41*
original misdemeanor
charges
Number of prosecutor 1.57%** .33 2.38** 49
original felony charges
Prior DC felony arrests -11 .09 -.00 .09
Prior DC misdemeanor .02 .05 -.03 .08
arrests
Age .03 .02 -.02 .03
Male 1.06 57 40 .76
African American -.46 1.51 -1.64 2.15
Indicted .35 .68 .35 75
Whether PDS attorney -.84 .80 -2.05* .86
Whether retained attorney  -1.01 1.25 -2.34* 1.05
Least severe sentencing -.44 .65 -.65 .58
judge category
Most severe sentencing  1.24* .50 1.10 1.55
judge category
Whether drug conviction  -1.34* .54 .76 .64
involved heroin
Whether drug conviction -.84 1.68 -1.56 1.68
involved pcp
N 160 157
Pseudo R 28 34
* p<.05
** p<.01
***n < .001
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Table5.4: Negative binomial regression models predicting the number of felony
char ges dismissed from prosecutor charging phase to conviction for Master Grid

cases
Pre-guidelines Post-guidelines Z-test
by (sa) b, (se) by - by
Constant -.58 .60 -.93 .56
Number of prosecutor .05 .07 .03 .06
original misdemeanor
charges
Number of prosecutor 35%** .06 2% .02
original felony charges
Most severe severity A1 .04 24FF* .04 -13**
group charged for non-
drug offenses
Prior DC felony charges .01 .03 -.03 .03
Prior DC misdemeanor -.02 .02 .00 .03
charges
Age -.00 .01 -.00 .01
Male -.16 24 .00 22
African American -.40 27 .39 .35 -.80*
Indicted -.20 .33 -.22 22
Whether PDS attorney -.08 22 A1 .18
Whether retained attorney .23 .30 -.10 .33
Least severe sentencing .18 22 -.58* 24 .76*
judge category
Most severe sentencing  -.11 .18 -.02 .20
judge category
N 246 216
Pseudo R 31 28
* p<.05
** p<.01
***pn < .001
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Table5.5: Negative binomial regression models predicting the number of felony
char ges dismissed from prosecutor charging phase to conviction for Master Grid

cases (excluding escape cases)

Pre-guidelines Post-guidelines Z-test
by (sa) b, (se) by - by
Constant A1 .55 -.29 A7
Number of prosecutor -.01 .05 -.02 .05
original misdemeanor
charges
Number of prosecutor 30%** .03 10%** .01 20%**
original felony charges
Most severe severity -.02 .04 A3 .03 -.15*%*
group charged for non-
drug offenses
Prior DC felony charges .01 .02 .00 .04
Prior DC misdemeanor -.01 .03 -.02 .03
charges
Age .00 .01 .01 .01
Male -.40 24 -.34 .20
African American -31 .26 .33 .29 -.64*
Indicted -.08 32 -.02 .18
Whether PDS attorney 14 19 -.06 .16
Whether retained attorney .25 27 -.17 .29
Least severe sentencing .01 21 -41 21
judge category
Most severe sentencing  -.10 A7 -.07 A7
judge category
N 158 144
Pseudo R .30 27
* p<.05
** p<.01
***n <.001
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Table5.6: Negative binomial regression models predicting the number of felony
char ges dismissed from prosecutor charging phase to conviction for Drug Grid

cases
Pre- Post- Z-test
guidelin guidelin
es es
by (se) 07 (se) by - by
Constant -1.08 .64 -1.41* .61
Number of prosecutor -.03 A1 .03 .15
original misdemeanor
charges
Number of prosecutor B2%** .07 7O*** .09
original felony charges
Most severe charge group --- .06 1.09
drugs one
Most severe charge group -.76 .39 -.28 .53 -.48**
- drugs three
Prior DC felony charges .00 .03 -.01 .03
Prior DC misdemeanor .00 .02 -.01 .03
charges
Age .00 .01 -.00 .01
Male -.02 24 -.04 .29
African American -.20 52 .02 43 -.22*
Indicted -.09 .23 -.03 .26
Whether PDS attorney .05 27 -.07 31
Whether retained attorney  -.31 34 -.07 37
Least severe sentencing -.07 22 -.03 .18
judge category
Most severe sentencing  -.02 15 .08 .26
judge category
Whether drug conviction -.08 .18 .06 .18
involved heroin
Whether drug conviction .13 52 .09 75
involved pcp
Whether drug conviction .12 51 14 .60
involved drug free zone
N 163 165
Pseudo R 22 .18
* p< .05
** p<.01
***p <.001
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Table5.7: Negative binomial regression models predicting the number of severity
groupsreduced from prosecutor charging phase to conviction for Master Grid cases

Pre-guidelines Post-guidelines Z-test

by (se) b, (se) by - by
Constant -2.22*%* .79 -2.12** 71
Number of prosecutor .18 A1 .05 .07
original misdemeanor
charges
Number of prosecutor -.01 .06 -.03 .02
original felony charges
Most severe severity ST .07 H2FH* .06
group charged for non-
drug offenses
Prior DC felony charges -.09 .05 -.05 .05
Prior DC misdemeanor .03 .03 -.00 .04
charges
Age .02 .01 .01 .01
Male .07 .35 .58 31
African American -.46 .39 21 43
Indicted -.20 A7 -.65** 24
Whether PDS attorney -.20 .29 -.34 .23
Whether retained attorney  -.21 .38 -.13 .36
Least severe sentencing -.02 37 -.34 .29
judge category
Most severe sentencing .06 .25 -.21 24
judge category
N 246 216
Pseudo R 28 .30
* p<.05
** p<.01
***p <.001
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Table5.8: Negative binomial regression models predicting the number of severity
groupsreduced from prosecutor charging phase to conviction for Master Grid cases

(excluding escape cases)

Pre-guidelines Post-guidelines Z-test

by (se) b, (se) by - by
Constant -1.59* .66 -1.77% .67
Number of prosecutor .10 .09 -.00 .07
original misdemeanor
charges
Number of prosecutor -.01 .05 -.02 .01
original felony charges
Most severe severity Vi .06 A3FE* .05
group charged for non
drug offenses
Prior DC felony charges -.09* .04 -.04 .05
Prior DC misdemeanor .06 .03 -.01 .04
charges
Age .01 .01 .01 .01
Male -.10 31 44 .29
African American -.38 .33 .32 41
Indicted -11 43 - 57 21
Whether PDS attorney -.09 25 -.37 21
Whether retained attorney  -.06 32 -.12 .33
Least severe sentencing -.22 34 -.39 27
judge category
Most severe sentencing .06 21 -.20 21
judge category
N 158 144
Pseudo R 21 24
* p<.05
** p<.01
*** pn < .001
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Table5.9: Tobit Regressionsof L n(sentence length) based on Conviction Charge

for Master Grid Offenses

Pre-guidelines

Post-guidelines

by (se) b, (se)
Constant 3.15%** 55 2.26%** 44
Prior DC felony charges .03 .02 .03 .02
Prior DC misdemeanor .00 .02 .02 .02
charges
Age -.00 .01 .00 .01
Male 24 23 .26 22
African American .02 .29 -.28 27
Indicted -.64 .36 -.09 22
Whether PDS attorney .02 21 .03 .19
Whether retained -.83* .38 -.40 .32
attorney
Whether convicted =21 A7 -.35 .18
group “one”
Whether convicted -.73 49 .66 .35
group “three”
Whether convicted 49* .22 L9 .23
group “four”
Whether convicted 1.61** .36 1.54%** .36
group “five”
Whether convicted 1.45* 57 2.24*%* .50
group “six”
Whether convicted 2.53*** 44 2.60*** .36
group “seven”
Whether convicted 3.10** .95 3.37*** 91
group “eight”
N 185 173

* p<.05
** p<.01
***n<.001
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Table5.10: Tobit Regressions of Ln(sentence length) based on Most Severe
Prosecutor Chargefor Master Grid Offenses

Pre-guidelines Post-guidelines

by (se) b, (se)
Constant 3.08*** .59 1.45** 48
Prior DC felony charges  .06* .02 .05* .02
Prior DC misdemeanor .00 .02 .02 .02
charges
Age -.01 .01 .00 .01
Male 22 .25 .18 23
African American 19 31 -.37 .28
Indicted -.84* .39 51* 24
Whether PDS attorney .07 .23 14 .20
Whether retained -.89 41 -.37 .33
attorney
Whether charged group .24 .02 .29 .20
“two”
Whether charged group -.56.43 43 1.20** .39
“three”
Whether charged group .34 25 1.10*** .29
“four”
Whether charged group .88** .28 97** .28
“five”
Whether charged group 1.66** .61 1.33* .56
“six”
Whether charged group 1.42*** 32 1.74%** .32
“seven”
Whether charged group 1.77** .53 2.16%** .55
“eight”
Whether charged group 3.01*** 72 2.86%** .36
“nine”
N 185 173
* p<.05
** p<.01
***p <.001
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Table5.11: Tobit Regressions of Ln(sentence length) based on Conviction Charge

for Drug Grid Offenses

Pre-guidelines

Post-guidelines

by (se) b, (se)
Constant 3.28*** .86 1.20 .64
Prior DC felony charges .07 .04 .06* .03
Prior DC misdemeanor .00 .02 .01 .03
charges
Age .00 .01 .01 .01
Male 24 .32 2% .26
African American -.93 .60 -.10 43
Indicted -.49 .35 .09 .30
Whether PDS attorney -.13 .36 -.02 31
Whether retained -.01 45 -.67 42
attorney
Whether convicted drug 1.82 1.01 - -
one
Whether convicted drug .42* .20 H1x* A7
two
N 117 118
* p<.05
** p<.01
***p <.001
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Table5.12: Tobit Regressions of Ln(sentence length) based on Most Severe
Prosecutor Chargefor Drug Grid Offenses

Pre-guidelines

Post-guidelines

by (se) b, (se)
Constant 3.64*** .86 1.25 .66
Prior DC felony charges .08 .04 .07* .03
Prior DC misdemeanor .01 .02 .01 .03
charges
Age -.00 .01 .01 .01
Male .05 31 .68* .26
African American -.86 .61 -.05 44
Indicted -.57 .36 A3 31
Whether PDS attorney -.13 37 A1 31
Whether retained .20 44 -.43 43
attorney
Whether charged group -- -- -.98 .84
“‘one”
Whether charged group 1.41 73 -.26 43
“three”
N 117 118
* p<.05
** p<.01
***p <.001
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Table5.13: Theroleof charge bargaining on sentence length

Master Drug
Grid Grid
Predictions based on coefficient
estimates pre-Guidelines
Predicted sentence using17.19 12.64
conviction charge
Predicted sentence using17.40 12.80
prosecutor charge
Change as a result of charge-.21 -.16
bargain (-1.21%) (-1.25%)
Predictions based on coefficient
estimates from post-Guidelines
Predicted sentence wusing13.31 11.94
conviction charge
Predicted sentence using13.62 11.95
prosecutor charge
Change as a result of charge-.31 -01 (-
bargain (-2.28%) .08%)
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CHAPTER VI. Discussion and Conclusion
Summary and Discussion of Key Findings

This study contained three stages of analysis. The first stage examirtbdrwhe
the District of Columbia Sentencing Guidelines had any main effects on parsgcut
charge bargaining outcomes. The analyses revealed that there were ticafitatis
significant main effects. The second phase examined whether therarwenteraction
effects of the Sentencing Guidelines on charge bargaining. There werewery f
statistically significant differences over time in the effect oélemd extra-legal factors
on the prosecutorial outcomes. The final stage examined whether the etfleatgd
bargaining on the ultimate sentence changed after the Sentencing Gujdelthtdee
analyses revealed very little change. The most important conclusion diithys s
therefore, is that there were far more null findings that significantnfgsdiThese results
are consistent with the results of Miethe (1987) and Wooldredge and Griffin (2005),
which found very limited evidence of a hydraulic displacement of discretion to
prosecutors.

While the majority of the findings did not reveal significant differenceben t
nature, determinants, and effect of prosecutorial decisions after theneméion of the
Sentencing Guidelines, there was some evidence of a change in charging amd charg
bargaining practices that may have affected the plea bargainingradesugh the
multivariate analyses did not reveal any main effects of the SentencidgliGes on
prosecutorial outcomes, the descriptive statistics suggested that prasewreased the
level of charging severity and charge bargaining after the SentencindiGesdeent

into effect. The most consistent findings of the multivariate analgt&ted to the effect
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of charging variables on charge bargaining outcomes. As discussed eadief the

most important decisions affecting the plea bargaining process is the chdggisign
(McDonald, 1979; Alschuler, 1978). Hagan (1975) found that offenders with a higher
number of charges were more likely to experience charge alterations, ‘shpports a
hypothesis that offenders often may be systematically ‘over-charged’ aipation of
‘rewards’ to be distributed later in the bargaining process” (p. 544).

The analyses in this study found that, with one exception, there was a stronger
positive relationship between the level of charging severity and the feslehimge
bargaining after the Sentencing Guidelines went into effect. Beforenmepleng the
Sentencing Guidelines, the D.C. Advisory Commission on Sentencing speculated that,
“in general, the prosecution bargains for the certainty of conviction, and the defendant
bargains for the possibility of a reduced sentence” (1999 Report: 11). Tonry ane Coffe
(1987) wrote that it is an oversimplification to say that sentencing guidefineease
prosecutorial power only to cause guilty pleas, but that other ends such as saving time
and achieving better allocation of prosecutorial resources are also puyshed b
prosecutor and facilitated by the introduction of sentencing guidelines. Sagtenc
guidelines, they believed, can simplify the negotiation process and enabledbeupor
to conserve resources for more major cases involving serious crimes (p. 152).

After the introduction of the D.C. Sentencing Guidelines, prosecutors seemed to
change their charging and charge bargaining practices to make the pleatioggoti
process easier. According to interviews with criminal justice pranéts in the District
of Columbia, prosecutors after the Guidelines relied heavily on the Sentencindjri@side

ranges when offering plea bargains. Indeed, the standard plea agreenten{sost-t
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Guidelines era have generally required that the parties not argue faudepdove or

below the Guidelines range. There is anecdotal evidence that guiltyoplesase easier

to negotiate under the Guidelines because both the prosecution and the defense had a
clearer picture of the likely sentencing range in typical cases, ydarticfor offenses

with extremely wide statutory sentencing ranges. The finding thattdhefraharging by
indictment decreased after the Guidelines (Table 4.1) also supports the arthanent
prosecutors sought to reach plea agreements more efficiently after tlediri@sidAs
discussed above, the government’s interest in saving time and avoiding antredwia

in reaching bargains without filing indictment (District of Columbia Pubkdéender

Service, 2005).

There was also an interesting finding regarding the effect of the offerrdeg on
prosecutorial outcomes. The analyses revealed a negative relationshimbdstmee
African American and the number of charges dismissed before the Guidelines and a
positive relationship after the Guidelines. The finding of more favorablertesaafter
the Sentencing Guidelines is consistent with prior research finding a lackus stfects
on charge reductions that may be due to the “bureaucratic nature of tha judicess,”
where decisions by prosecutors and defense attorneys, who are concernedcveittl g ff
disposing of cases, become “highly routinized and relatively resistant &begpetr
factors” (Holmes, et al., 1987: 248). Thus, after the Sentencing Guidelineésoe
effect, it appears that prosecutors may have used them as a tool to expediteagps
in a routinized manner in order to save resources. Again, it is important to noteethat t
race variable may be standing in for other unmeasured or uncontrolled factorskibat ma

cases involving African Americans more typical.
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Limitations and Future Resear ch

Though this study fills a gap in the literature because it is one of the fewsstudi
examining the hydraulic displacement of discretion thesis, and it is thstfics/ to apply
Piehl and Bushway’s (2007) methodology to assess, not just the rate, but the value of the
charge bargain, it does have limitations. One major shortcoming is that éx@mynes a
period of one year after the Sentencing Guidelines went into effect. Détibns
prevent the examination of cases after 2005, which means this study will not e able t
account for a possible lag effect of the Guidelines as court actors becomemibae fa
with the nuances of the new system (Wooldredge and Griffin, 2005: 308). An additional
limitation is the small sample sizes, which may affect the ability wectistatistically
significant relationships. Future studies should include large samples ireazagdable
to increase the level statistical powet.

This study is also limited in that it can only be generalizable to other urban
jurisdictions with similar caseloads and offender demographic chasécter
Furthermore, because this study uses a sample of convicted felons, it can mi&rconsi
cases where defendants are convicted only of misdemeanors. Moreover, this study
examines only prosecutorial decisions associated with charge baggainin
Due to lack of data, it does not consider other forms of prosecutorial discretion such as
sentence bargaining, fact bargaining, or bargaining over whether to reconeateasse r

from pretrial detention.

159 statistical power provides an estimate of howrotiae would fail to find a statistically significeeffect
when one exists. Statistical power is defined at/fie Il error,” or one minus the probability ofcapting
the null hypothesis when it is false (Weisburdalet1993).
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This study is also limited because the CIS dataset and CourtView havted |
number of variables. They do not include factors such as the offender’s pretrial status
employment status, income, marital status, degree of harm inflicted, ieducat
drug/alcohol dependence, and whether a weapon was used in the crime. However, while
model misspecification may result in biased estimates of the outcome aad bia
estimates of the effects of specific independent variables, there is an tedelieve
that measurement error is different in the pre and post-Guidelines perthdberefore,

a relative comparison between the two samples is still possible.

Another limitation is that, because the data are limited to cases rgsaltin
conviction, this study was unable to examine prosecutorial discretion regarding othe
decisions such as the decision of whether to charge and which charges to file. This study
focuses on charge bargaining, which is one component in the sequence of decision
making by criminal justice actors. It revealed the importance of ¢igaay charge
bargaining, and future research should examine the effect of sentencingngsidel
charging outcomes. Interviews with local criminal justice practitiorearsaled that
prosecutors often increase the number and severity of charges between tistegees
and the charging phase. Future research should analyze police arrestichdegesnine
whether prosecutor charging decisions changed after the Sentencing Gsidedine
discussed above, plea bargaining is best understood, not as an isolated decision but as a
“process that includes a number of decisions” beginning immediately after ane:$hat
can lead to a number of different outcomes (Walker, 1993: 86). Plea bargaining is “not

really a decisiomoint at all. It is not a single decision that can be isolated and subjected
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to formal controls. Instead, it involves a series of decisions, over a period pbyime

different officials” including the police and the prosecutor (Walker, 1993: 86).

Conclusion

The majority of the findings of this study did not reveal significant diffexsmac
the nature and determinants of prosecutorial decisions after the implementaien of
District of Columbia Sentencing Guidelines. Moreover, this study found that tloe @fffe
the charge bargain on the ultimate sentence did not change significantly after the
Guidelines. Thus, the Sentencing Guidelines did not appear to result in a significant
displacement of discretion and disparity to the prosecutor stage. This fihdinlg e
encouraging to policy makers who did not intend for the Sentencing Guidelines to affect
prosecutorial practices.

There were some changes in the charge bargaining process, however, that may b
of interest to policy makers. Several findings of this study revealed stamnice, that
charging practices changed after the Guidelines to facilitateebargaining. According
to interviews with criminal justice practitioners in the District of @obia, the
Guidelines have made the plea negotiation process easier for both the prosect®r and t
defense attorney by increasing the predictability of the sentengog@e for each
charge. While this is considered a virtue by many, some defense attaitieize ¢he
Sentencing Guidelines for eliminating the judge’s ability to take intoadc
extraordinary circumstances. Prosecutors generally require in plesragts that
defense attorneys not argue for downward departure, and judges virtually never depa

from the Guidelines. The impression of some defense attorneys and defendants is that
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prosecutors control the sentencing process under the Sentencing Guidelines. Policy
makers may therefore wish to periodically review the Guidelines to deeemmether

the Guidelines ranges and departure rules strike the right balance betweenitynand
judicial flexibility. The most important finding of this study, however, is that
Guidelines did not appear to result in a substantial displacement of discretion to

prosecutors that would undermine the goal of reducing sentencing disparity.
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APPENDIX A

MASTER GRID

Criminal History Score

Ranking Group 0to %
Most Common Offenses A

Y410 1%
B

210 3%
Cc

4t05%
D

Group 1
1st degree murder w/armed 360 - 720
1st degree murder

360 - 720

360 - 720

360 - 72

360 +

Group 2

2nd degree murder w/armed
2nd degree murder 144 - 288
1st degree sex abuse

1st degree sex abuse w/armed

156 - 300

168 - 312

180 - 324

I

192 +

Group 3

Voluntary manslaughter w/armed
1st degree child sex abuse
Carjacking while armed

Assault with intent to kill w/armed
Armed burglary |

90 - 180

102 - 192

114 - 204

126 - 214

138 +

Group 4
Aggravated assault w/armed 48 - 120
Voluntary manslaughter

60 - 132

72 -144

84 - 156

96 +

Group 5

Possession of firearm /CV
Armed robbery

Burglary |

Obstruction of justice
Assault with intent to kill

36-84

48 - 96

60 - 108

72-120

84 +

Group 6

ADW

Robbery

Aggravated assault

2nd degree child sex abuse
Assault with intent to rob

18 - 60

24 - 66

30-72

36-78

42 +

Group 7

Burglary Il

3rd degree sex abuse
Negligent homicide

Assault w/l to commit mayhem
Attempt 2nd degree sex abuse

12 - 36

18 - 42

24-48

30 -54

36 +

Group 8
CPWOL

uuv

Attempt robbery
Attempt burglary
1st degree theft

10-28

14 -32

18 - 36

22 +

Group 9
Escape/prison breach
BRA

Receiving stolen property 1-12
Uttering
Forgery
RSP

*Criminal History Points for prior convictions iése groups.

White/unshaded boxes — prison only.

Dark shaded boxes — prison or short split permiissib

Light shaded boxes — prisons, short split, or atioln permissible.
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APPENDIX B

DRUG GRID
Criminal History Score

Ranking Group 0to % Y210 1% 210 3% 410 5% 6 +
Most common offenses A B C D E
Group 1
Distribution w/a 30-72 36-78 41-84 48-90 54+
PWID w/a
Group 2
Distribution 12-30 16-36 20-42 24-48 28+
PWID
Group 3
Attempt Distribution
Attempt PWID 6-18 10-24 14-30 18-36 22+

*Criminal History Points for prior convictions iése groups.

White/unshaded boxes — prison only.

Dark shaded boxes — prison or short split permissib

Light shaded boxes—prisons, short split, or praimagiermissible.
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APPENDIX C

RANKING CHART
(Most Common offenses by Groups)

Murder 1° w/a

Murder of a law enforcement officer 1°

Murder 1

Murder 2° w/a Child sexual abuse 1° w/a

Murder 2° Sexual abuse 1°w/a
Sexual abuse 1°

AWIK w/a Child sexual abuse 1°

Burglary 1° w/a
Carjacking w/a

Kidnapping w/a
Voluntary manslaughter w/a

Aggravated assault w/a

Voluntary manslaughter

Armed robbery

AWI commit any offense w/a
AWI commit robbery w/a
AWIK

Burglary 1°

Carjacking

Involuntary Manslaughter w/a
Involuntary Manslaughter
Kidnapping

Malicious disfigurement w/a
Mayhem w/a

Obstruction of justice

PFCOV

Child sexual abuse 2° w/a

Sexual abuse 2° w/a

Sexual abuse 2°

AWI commit 1° child sexual abuse w/a
AWI commit 2° child sexual abuse w/a
AWI commit 1° sexual abuse w/a

AWI commit 2° sexual abuse w/a
Child sexual abuse, attempt 1° w/a
Child sexual abuse, attempt 2° w/a
Sexual abuse, attempt 1° w/a

Sexual abuse, attempt 2° w/a

Aggravated assault

Arson

APO w/ dangerous weapon
ADW

AWI commit robbery
Attempt robbery w/a
Burglary 2° w/a

Cruelty to children 1°
Malicious disfigurement

Mayhem

Robbery

AWI commit 1° child sexual abuse
AWI commit 2° child sexual abuse
AWI commit 1° sexual abuse

AWI commit 2° sexual abuse
Child sexual abuse, attempt 1°
Child sexual abuse 2°

Sexual abuse, attempt 1°

AWI commit mayhem

Sexual abuse, attempt 2°

Burglary 2° Sexual abuse of a patient 1°
Incest Sexual abuse of a ward 1°
Negligent homicide Sexual abuse 3°

APO Robbery, attempt

AWI commit any offense

Aggravated assault, attempt

Bribery

Burglary, attempt

CPWL/CDW

Cruelty to children 2°

DP (f)

Extortion

Introducing contraband into penal institution
Kidnapping, attempt

Theft 1°

Threats

Trafficking in stolen property

Uuv

Child sexual abuse, attempt 2°
Enticing a child

Sexual abuse of a patient, attempt 1°
Sexual abuse of a ward, attempt 1°
Sexual abuse, attempt 3°

Sexual abuse 4°

Perjury Sexual abuse of a patient 2°
Procuring Sexual abuse of a ward 2°
Bad check Impersonating a public official
Bail reform act (BRA) Obtaining narcotics by fraud
Blackmail Pandering

Crack house, maintaining PPW -- second + offense
Credit card fraud RSP

Embezzlement UE (vending machine)
Escape Uttering

Escape, attempt

False personation of a police officer
Forgery

Fraud 1°

Fraud 2°
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Sexual abuse, attempt 4°

Sexual abuse of a patient, attempt 2°
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APPENDIX D

1 Weapons

Possession of prohibited weapon
Unlawful possession of pistol

Carrying a pistol w/o license

Attempt carrying pistol w/o license

Poss firearm during dang. crime/violence
Unregistered firearm

Unlawful possession of ammunition

2 Sexual Offenses

Sexual solicitation

Solicitation for lewd purposes
Sexual solicitation 3rd

Sex abuse

Attempt 2nd degree child sex abuse
Sodomy on minor

1st degree sex abuse

2nd degree sex abuse

3rd degree sex abuse

4th degree sex abuse

1st degree child sex abuse

2nd degree child sex abuse
Enticing a child

2nd degree sex abuse/ward

2nd degree sex abuse/patient
Attempt 1st degree sex abuse
Sexual performance using minor
1st degree sex abuse w/armed
Attempt 1st degree child sex abuse
Induce female into prostitution
Rape w/armed

Incest

Indecent act - Miller Act

Carnal knowledge

Pandering

Rape

Sodomy

3 Theft/Fraud/Forgery

Taking property w/o right
1st degree theft

1st Degree Fraud

2nd Degree Fraud
Uttering

Forgery
Embezzlement
Receiving stolen goods
Theft DC property
Theft from mails

False pretenses
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Larceny after trust

4 Extortion/Threats

Extortion

Threats bodily harm
Threats menacing man
Blackmail

5 Assault

Assault domestic

Armed assault with intent
Mayhem while armed

Assault wii to kill

Assault on correctional officer
Assault with intent

Assault w/i to rape w/armed
Assault w/i to rob w/ armed
Assault w/i to kill w/armed
Assault w/i to commit sodomy while armed
Attempt aggravated assault
Assault w/i to rob

Assault w/i to commit 1st degree sex abuse
Assault w/i any offense
Assault w/i to commit mayhem
APO

APO dang weapon

ADW

Stalking

Aggravated assault
Aggravated assault w/armed
Mayhem

6 Inchoate

Attempt burglary
Accessory before fact
Conspiracy

Attempt robbery
Attempt kidnapping
Accessory after fact
Attempt armed robbery

7 Escape/BRA/Contempt/Prison Breach

Bail Reform Act violation

Contempt (violation of conditions of release)
Attempt prison breach

Escape/prison breach

8 Drugs

Attempt PWID marijuana
Attempt PWID heroin
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Attempt PWID cocaine
Attempt PWID PCP
Attempt PWID dilaudid
Attempt dist heroin
Attempt dist cocaine
Attempt dist preludin
Attempt dist marijuana
Attempt dist PCP
Attempt dist dilaudid
Violating drug free zone
Attempt dist in drug free zone
Dist heroin

Dist cocaine

Dist preludin

Dist other

Dist PCP

Dist dilaudid

PWID heroin

PWID cocaine

PWID preludin

PWID other

PWID dilaudid

PWID PCP

PWID meth

PWID w/armed
Dangerous Drug Act

9 Homicide

Involuntary manslaughter
Murder |

Murder | while armed

2nd degree murder w/armed
Involuntary manslaughter
Manslaughter while armed
Manslaughter

2nd degree murder

10 Cruelty to Children
2nd degree cruelty to children
1st Degree cruelty to children

11 Kidnapping
Kidnapping
Armed kidnapping

12 Carjacking

Carjacking
Carjacking w/armed

13 Robbery
Armed robbery

Robbery of senior citizen
Armed robbery of senior citizen
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Robbery

14 Burglary

Armed burglary |
Armed burglary Il
Burglary Il
Buglary |

15 DP/Arson

Arson
Dest property over $200

16 Obstruction
Bribery of witness
Obstruction of justice

Perjury

17 Misdemeanor S/Other

Adultery

Affray

Simple assault

Attemp petit larceny
Attempt UUA

Attempted crime not listed
Bad check

CDW

Cruelty to animals

Sale possession narcotics
Exempt narcotics

UNA records

Obtain narcotics by fraud
Dangerous drugs

DDA inventories
Destruction of property
Disorderly house
Embezzlement

Indecent publication

Petit larceny

Larceny - shoplifting
Negligent homicide
Permanent game table setup
Possession of number slips
PPW others

Unlawful entry

Attempt procuring
Possession implement crime
Buying stolen property
Indecent exposure
Disorderly and disrupt
Marijuana possession
lllegal dumping

Heroin possession
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Cocaine possession

Preludin possession

Attempt false pretense
possession heroin

possession cocaine

possession preludin

possession other

possession marijuana

dist marijuana

PWID marijuana

possession dilaudid

possession PCP

possession drug parphenalia
2nd Degree Theft

Shoplifting

Commercial piracy

Fraudulent registration

False statements

Possession of drug parphenalia w/in to use
2nd Degree attempt theft
Attempt to take property w/o right
Attempt possession heroin
Attempt possession cocaine
Attempt possession marijuana
Attempt possession PCP
Attempt possession dilaudid
Picket 100 feet of health care facility
Maintaining a crack house
Destroying property/domestic
Violation of civil protection
Violation of civil protection

PDP with intent to sell

Unlawful possession of heroin
Unlawful possession of cocaine
Unlawful possession of preludin
Procuring

Violation of work release
Unlawful entry - vending machine
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